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WILEY,  WICKS  AND  WING Appellants;   1877 


AND  ^^^  '^•* 

EGBERT  HALL  SMITH Respondent. 

-  ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Stoppage  in  transitu — Goods  in  bond. 

The  Appellants,  merchants  in  New  York,  sold  to  E.  B,  ds  Co,,  at  To- 
ronto, 250  barrels  of  currants  on  credit,  and  consigned  the  same 
in  bond.  A  bill  of  lading  thereof  was  duly  received  by  E.  B,  S 
Co,,  who  paid  the  freight  thereon  and  gave  their  acceptance  for 
the  price  of  the  said  goods,  as  well  as  for  the  cartage  and  Ameri- 
can bonding  charges.  The  goods,  on  arrival,  were  entered  and 
bonded  in  the  consignees'  name,  and  placed  in  one  of  the  Customs 
Bonded  Warehouses  subject  to  the  payment  of  the  duties.  E,  B, 
&  Co.  sold  and  delivered  150  barrels,  and  the  remaining  100  bar- 
rels were  bonded  under  31  Vic,  Ch.  6,  D.,  in  a  portion  of  E,  B,  & 
,  Co,^s  warehouse,  partitioned  off  and  used  by  the  Customs  authori- 

^  ties.    Before  the  acceptances  matured,  and  while  the  portion  of 

i^  goods  remained  in  bond,  E,  B,  d:  Co,  became  insolvent. 

Held, — Affirming  judgment  of  the  Court  of  Error  and  Appeal,  that 
the  transitus  was  at  an  end,  and  that  the  Appellants  had  lost 
the  right  to  stop  the  goods  remaining  in  bond. 

Howell  V.  Alport  (1)  and  Graham  v.  Smith  (2)  over- ruled. 

This  was  an  Appeal  from  the  judgment  ot  the  Court 
of  Appeal  for  Ontario  (3). 

The  action  was  brought  by  the  Appellants  (Plaintiffs) 
against  the  Respondent  (Defendant),  as  assignee  of 
Bendelari  Sf  Co.,  by  consent  of  parties,  for  the  recovery 
of  $1,497.88,  and  by  such  consent,  and  by  order  of 
Bobert  G,  Dalton,  Esq.,  dated  the  26th  day  of  May,  1876, 


*Presext  : — Richards,  C.  J.,  and  Ritchie,    Strong,  Taschereau, 
Foumier  and  Henry,  J  J. 


f 


(1)  12  U.  C.  C.  P.  376.  (2)  27  U.  C.  C.  P.  1. 

(3)  Reported  1  App.  R.  Ont.  179. 
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1877  according  to  the  Common  Law  Procedure  Act,  the  fol- 
WiLEY  lowing  case  was  stated  for  the  opinion  of  the  Court, 
Smot.    without  pleadings : 

"  1.  The  Plaintiffs,  merchants  in  New  York,  sold  to  E. 
Bendelari  Sf  Co.,  merchants  of  Toronto,  250  barrels  of 
currants,  on  credit.  On  arrival  of  the  said  currants 
in  Toronto,  a  bond  was  given  to  the  Customs  authori- 
ties for  the  same,  a  copy  of  which  is  hereto  annexed 
marked  "  A,"  ordinary  warehouse  bond.  Of  the  said 
quantity  150  barrels  were  sold  and  delivered  by  E. 
Bendelari  Sf  Co.,  prior  to  the  insolvency  hereinafter 
mentioned,  to  a  purchaser  in  Hamilton,  The  remainder 
thereof,  being  100  barrels,  were  bonded  under  31  Vic- 
toria, Cap.  6,  in  a  portion  of  the  warehouse  of  said 
E,  Bendelari  Sf  Co.,  for  which  they  pay  rent,  parti- 
tioned off,  and  called  and  used  bv  the  Customs  authori- 
ties  as  Her  Majesty's  Bonded  Warehouse,  No  4. 

2.  The  said  currants  had  been  shipped  by  rail  from 
New  York  on  the  7th  of  January  last,  at  the  risk  of 
E.  Bendelari  Sf  Co.,  and  they  arrived  here  on  the  12th 
of  said  month  of  January.  A  bill  of  lading  thereof 
was  duly  received  by  said  Bendelari  Sf  Co.,  who  paid 
the  freight  thereon,  and,  in  the  usual  course  of  business, 
gave  their  two  several  acceptances  to  the  Plaintiffs 
(who  are  the  unpaid  holders  thereof,)  dated  the  7th  day 
of  January  last,  and  payable  thirty  days  after  date,  for 
the  price  of  the  said  250  barrels  of  currants,  and  for 
the  cartage  and  the  American  bonding  charges,  copies 
of  which  are  hereto  annexed,  marked  "  B  "  and  "  C." 

3.  On  the  Slst  of  January  last,  the  said  E.  Bendelari 
Sc  Co.,  held  a  meeting  of  their  creditors,  and  at  such 
meeting  informed  them  of  their  inability  to  meet  their 
engagements  in  full,  and  the  creditors  agreed  and  de- 
manded that  an  assignment  under  the  Insolvent  Act 
of  1875  should  be  made  by  the  said  E.  Bendelari  Sc 


J 
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Co.,  but  the  PlaintiflFs  were  neither  present  nor  repre-     ^^77 
sented  at  said  meeting.  Wilbt 

4.  On  the  7th  of  February,  the  said  E,  Bendelari  Sc  Smith. 
Co,  in  compliance  with  the  said  demand,  made  an 
assignment  nnder  the  said  Act  to  the  Defendant,  who 
accepted  the  same  and  became,  and  is  now,  the  duly 
appointed  assignee  in  insolvency  of  the  said  E.  Ben^ 
delari  Sf  Co. 

5.  On  the  8th  day  of  March  last,  the  Plaintiffs 
served  on  the  Collector  of  Customs  at  Toronto  a  notice 
and  demand,  a  copy  of  which  is  hereto  annexed, 
marked  "D." 

6.  On  the  9th  of  March  last,  the  Plaintiffs  served 
on  the  said  Colleotor  two  notices,  copies  of  which  are 
hereto  annexed,  marked  "  E  "  and  "  F,"  and  at  the  same 
time  tendered  him  the  duties  payable  in  respect  of  the 
said  goods,  and  offered  to  indemnify  him  against  the 
consequences  of  the  delivery  of  the  same  to  them. 

7.  The  said  Collector  refused  to  consent  to  the  deliv 
ery  of  the  said  goods  to  the  Plaintiffs,  on  the  ground 
that  they  had  been  claimed  by  the  Defendant  as 
assignee  as  aforesaid  ;  and  the  papers  hereto  attached, 
marked  from  "Gr"to  "I"  inclusive,  passed  between 
the  Collector  and  Bonding  Waiter  {McCarthy),  and 
the  Collector  and  the  Locker  (McCaffrey)^  relative  to 
the  said  goods." 

The  bond,  referred  to  in  the  first  paragraph  of  the 
special  case,  was  given  by  E,  Bendelari  Sf  Co.,  and  con- 
tained the  following  recital : 

"  Whereas,  the  above  bounden  E.  Bendelari  Sf  Co., 
have  lately  imported  into  the  Port  of  Toronto,  in  a  ship 
or  vessel  called  The  Oreat  Western  Railway,  from  Sus- 
pension Bridge,  the  undermentioned  goods,  namely, 
25Q  barrels  currants,  2800,  73206,  17^  490,  X675  7s. 


SUPREME  COURT  OF  CANADA,      [VOL.  II. 

1877  3d.,  the  duties  in  respect  whereof  have  not  been  paid, 
Wiley  and  which  goods  we  are  desirous  of  disposing  in  TVare- 
Smith     ^^^s®  No.  4,  at  the  Port  of  Toronto,  under  the  provi- 

sions  and  regulations  of  "An  Act  respecting  Customs, 

81  Vic,  Cap.  6." 

The  notice  referred  to  in  the  fifth  paragraph  of  the 
special  case  was  as  follows : 

"  Toronto,  March  Tth,  1876. 
''  James  E.  Smith,  Esq., 

Collector  of  Customs,  Toronto. 

"  Sir, — ^We  hereby  notify  you  not  to  deliver  to  the 
consignees  Messrs.  E.  Bendelari  4*  Cb.,  or  their  order,  or  to 
the  assignee,  one  hundred  barrels  of  currants,  consigned 
by  Messrs.  Wiley,  Wicks  8f  Wing,  of  the  city  of  New 
York,  merchants,  to  Messrs.  E,  Bendelari  Sf  Co.,  of  this 
city,  the  said  barrels  being  marked  "  Gr "  or  "  Gr  C,"  and 
now  stored  in  Her  Majesty's  Bonded  Warehouse,  No.  4, 
in  this  city,  the  purchase  money  for  the  same  not  hav- 
ing been  paid,  and  the  said  firm  of  E.  Bendelari  8f  Co. 
having  become  insolvent  before  the  said  barrels  of  cur- 
rants had  reached  their  hands ;  but  you  are  to  deliver 
the  said  barrels  of  currants  to  ourselves  or  to  our  order 
forthwith. 

"  Yours  truly, 

"  O'DoNOHOE  &  Meek, 
^^  Attorney  for  Wiley,  Wicks  Sf  Wing.^' 

In  the  first  instance,  the  case  was  heard  before  the 
Hon.  Mr.  Justice  Gait,  sitting  for  the  fall  Court,  who 
gave  judgment  in  favor  of  the  Respondent. 

The  case  was  reheard  before  the  full  Court  of  Queen's 
Bench,  when  judgment  was  given  in  favor  of  the  said 
Appellants,  reversing  the  judgment  of  the  Hon.  Mr. 
Justice  Gait.  From  the  judgment  of  the  Court  of 
Queen's  Bench  the  said  Respondent  appealed  to   the 
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Court  of  Appeal  for   Ontario.    The  Court  of  Appeal      1877 
allowed  the  appeal  with  costs,  reversing  the  judgment    Wilbt 
of  the  Court  of  Queen's  Bench.  g^^^^ 

The  point  for  decision  was :  "  Whether,  under  the  cir-     

cumstances  and  facts  aforesaid,  the  Appellants  (Plain- 
tifis)  were  entitled  to  a  delivery  to  them,  as  against 
the  Eespondent  (Defendant),  of  the  said  100  barrels  of 
currants,  as  having  been  duly  stopped  in  transitu.^' 

Mr.  John  (yDonohoe^  for  Appellants  : 

The  judgment  of  the  Court  of  Appeal,  now  appealed 
from,  upsets  the  unanimous  decisions  of  the  Courts  of 
Queen's  Bench  and  Common  Pleas  (1),  and  a  long  and 
distinguished  line  of  authority,  by  which  those 
decisions  are  supported.  The  goods,  in  this  case,  were 
taken  by  the  forwarders  to  the  bonded  warehouse  by  a 
series  of  papers.  The  duties  not  having  been  paid,  ihjd 
insolvent  never  had  actual  or  constructive  possession 
of  the  goods  and  could  not  have  put  his  hands  on 
them.  Howell  v.  Alport  (2),  it  is  admitted,  is  on  all 
fours  with  this  case.  That  judgment  and  the  lan- 
guage of  Lord  Campbell  (3),  there  quoted,  ought  not  to 
be  disturbed  but  upon  very  weighty  authority  and 
consideration. 

The  mere  fact  of  giving  the  bond  cannot  affect  the 
rights  between  vendor  and  vendee.  The  bond  is  given 
merely  as  security,  and  cannot  affect  the  right  of  pro- 
perty. The  bond  made  no  difference  as  to  the  holding 
of  the  goods,  as  Government  would  hold  them  equally 
if  no  bond  had  been  taken. 

The  last  case  as  to  stoppage  in  transitu,  is  Exparte 
Watson  (4).  In  that  case,  although  delivery  by  bills 
of   lading,    which   give    right  of  selling,  had  taken 

(1)  Graham  v.  Smith,  27  U.  C.        (3)  In  Heinekey  v.  EarUj  8  E. 
C.P.I.  &B.423. 

(2)  12  U.  C.  C.  P.  375.  (4)  36  L.  T.  N.  8.  75. 
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1877  place,  the  right  of  stoppage  was  held  to  exist 
WiLET  in  favor  of  the  unpaid  vendor.  Reference  is  made  to 
Sm!th.    NoTthey  V.  Field  (1). 

The  law  favors  the  recaption  of  the  goods  at  all  times 

and  places  until  they  have  actually  come  to  the  posses- 
sion of  the  vendee,  by  himself  or  his  agents.  Gibson 
V.  Carruthers  (2) ;  Jackson  v.  Nicoll  (3). 

The  case  first  referred  to  by  Burton^  J.,  Gibson  v. 
Carruthers^  is  in  favor  of  rather  than  against  the 
Appellant.  There  Lord  Abinger,  at  p.  338,  states 
the  origin  and  principle  upon  which  the  right 
of  stoppage  rests  ;  and  at  p.  345  says  :  **  The  law, 
which  protects  the  vendor,  in  such  a  case,  from  the  loss 
of  his  goods  by  delivery  of  them  to  an  insolvent,  may 
very  properly  be  considered  as  proceeding  on  the  prin- 
ciple that  a  contract  to  purchase  goods  by  one  who 
shortly  afterwards  becomes  bankrupt  or  insolvent  was 
a  fraudulent  contract  and  void  as  against  the  vendor, 
though  not  against  the  vendee,  who  could  not  set  up 
his  own  fraud  to  avoid  his  contract." 

If  there  is  a  doubt,  natural  justice  would  entitle  Ap- 
pellants to  succeed.  The  goods  arrived  in  Toronto  on 
the  12th  January,  and  it  was  on  the  31st  of  the  same 
month  that  E,  Bendelari  Sf  Co,,  held  a  meeting  of  their 
creditors.  By  our  law,  82  and  33  Vict.  ch.  16,  sec.  92, 
a  purchase  made  with  intent  to  defraud  is  a  criminal 
act.  Under  the  circumstances,  it  cannot  be  said  that 
the  purchaser  came  into  actual  possession  of  the  insol- 
vent. 

In  favour  of  this  right,  Porter,  Senator,  in  Mottram  v. 
Heyer  (4),  says :  "  If  this  right  of  stoppage  in 
transitu  is  one  that  deserves  to  be  favored  and  encour- 
aged ;    one  that   promotes  justice    and   honesty ;  one 

(1)  2  Esp.  613.  (3)  5  Bing  N.  C.  508. 

(2)  8  M.  &  W.  336.  (4)  5  Denio  (N.  Y.)  637. 
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that  prevents  the  property  of  the  vendor  from  being     ^^'^'^ 
unjustly  and   often   frandalently   appropriated  to  the    Wilby 
payment  of  a  bankrupt's  debts    who   fails  before  the    q^^^^ 

goods  reach  him,  I  think  we  should  not  give  a  latitu-     

dinary  construction  to  pretended  or  constructive  acts 
of  ownership,  but  that  we  should  hold  that  the  goods 
must  come  into  the  actual  possession  or  under  the 
control  of  the  purchaser,  his  agent  or  servant,  before 
the  right  to  stoppage  shall  be  at  an  end." 

The  above  extract  is  quoted  with  approval  by 
Richards,  C.  J.,  then  Chief  Justice  of  the  Queen's  Bench, 
in  the  case  of  Lewis  v.  Mason  (1) ;  and  he  himself  in 
that  case  says :  "  I  must  confess  it  seems  to  me  more 
equitable,  where  a  person  in  failing  circumstances  has 
goods  sent  to  him,  in  case  of  his  making  an  assignment 
when  the  property  has  not  actually  come  into  hi»5  pos- 
session, that  the  unpaid  vendor  should  be  allowed  to 
retain  the  goods  until  he  is  paid  for  them,  rather  than 
that  they  should  be  applied  to  pay  the  general  debts 
that  were  contracted  long  before  the  sale  of  the  goods 
intended  to  be  retained." 

The  following  authorities,  which  review  a  great  num- 
ber of  decisions  bearing  upon  this  point,  were  relied 
upon  by  Appellant's  counsel : — 

Northey  v.  Field  (2)  ;  Burr  v.  Wilson  (3)  ;  Howell  v. 
Alport  (4) ;  Lewis  v.  Mason  (5) ;  Graham,  et  aL,  v.  Smith 
(6) ;  Gibson  v.  Carrulhers  (7) ;  Bolton  v.  Lancashire  and 
Yorkshire  Railway  Company  (8)  ;  Fraser  v.  Witt  (9) ; 
Wilds,  et  al,  v.  Smith  (10). 

Mr.  W.  A.  Foster  for  Resi)ondent : — 
The  trouble  in  deciding  this  case  was  that  the  case 

(1)  36  U.  C.  Q.  B.  590.  (6)  27  U.C.  C.  P.  1. 

(2)  2  Esp.  613.  (7)  8  M.  &  W.  336. 

(3)  13  U.  C.  Q.  B.  478.  (8)  L.  K  1  C.  P.  431. 

(4)  12  U.  C.  C.  P.  375.  (9)  L.  R.  7  Eq.  64. 

(5)  36  U.  C.  Q.  B.  590.  (10)  41  U.  C.  Q.  B.  136. 
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1877  -^as  not  distinguishable  from  Howell  v.  Alport  (1),  as 
Wiley  there  was  no  ground  upon  which  distinction  could  be 
SMif H     drawn,  and  the  authority  of  that  case  had  to  be  im- 

pugned.      Now    the    case  of   Howell  v.   Alport  was 

decided  on  the  authority  of  Burr  v.  Wilson  (2),  and 
that  case  was  found  to  be  very  distinguishable  from  the 
present  case. 

In  Burr  v.  Wilson  (3),  there  was  no  entry  or  bonding 
by  the  purchaser.  It  was  based  on  Northey  v.  Field  (4), 
a  nisi  prius  decision,  which  is  distinguishable,  as  pointed 
out  in  Haig  r.  Wallace  (5). 

Prior  to  notice  of  stoppage,  the  transit  of  the  goods 
in  question  had  been  determined,  and  their  delivery 
become  complete,  the  purchasers,  Bendelari  8f  Co.,  hav- 
ing bonded  them  under  31  Victoria,  cap.  6,  sec.  55,  in 
their  own  names,  duly  perfected  the  entry,  and  caused 
them  to  be  deposited  in  their  own  bonded  warehouse. 

Mottram  v.  Heyer  (6) ;  Kent's  Commentaries  (7) ; 
Sirachan  v.  Knox  and  Company's  Trustee  (8) ;  BelVs  Com- 
mentaries (9) ;  Shaw's  Digest  (10) ;  BelPs  Illustrations  of 
Principles  (11);  Haig  Y.Wallace  (12);  Or  v.  Murdoch 
(13) ;  Park  v.  Byres  (14) ;  Lewis  v.  Mason  (15). 

By  21  Vict.  ch.  65,  which  contains  the  provisions  for 
warehousing  goods  in  bond,  it  is  evident  that  the  party 
who  has  bonded  the  goods  has  all  the  rights  of  a  pro- 
prietor, and  that  they  are  entirely  under  his  control. 

In  the  case  of  Lewis  v.  Mason  (16),  the  learned  Chief 

(1)  12  U.  C.  C.  P.  375.  (9)  5th  Ed.,  p.  173. 

(2)  13  U.  C.  Q.  B.  478.  (10)  Vol.  I,  p.  873. 

(3)  13  U.  C.  Q.  B.  478.  (11)  Vol.  1,  p.  388. 

(4)  2  Esp.  613.  (12)  2  Hud.  &  Brooke,  671. 

(5)  2  Hud.  &  Brooke,  671.  (13)  2  Ir.  C.  L.  R.  N.  S.  9. 

(6)  5  Denio  (N.  Y.)  629.  (14)  I  Lowell  (Mass.)  539. 

(7)  Ed.  of  1866,  p.  547.  (15)  36  U.  C.  Q.  B.  590. 

(8)  19  Faculty  Coll.  253.  (16)  36  U.  C.  Q.  B.  590. 


name." 


In  the  present  case  the  goods  have  left  the  possession 
of  the  carrier,  and,  as  consignees  of  the  goods,  Bendelari 
4*  Co,  bonded  them  in  their  own  name,  and  transitus 
is  at  an  end.  To  hold  otherwise  would  be  to  lay  down 
a  role  that  so  long  as  the  duties  were  unpaid  the 
transitus  continues. 

As  to  stoppage  in  transitu,  see  Liekbarrow  v.  Mason  (2) ; 
Blackburn  on  Sales  (3)  ;  Benjamin  on  Sales  (4)  ;  Roger 
V.  Comptoire  (TEscompte  de  Paris  (6)  ;  Cabeen  x, 
Campbell  (6) ;  Covell  v.  Hitchcock  (7). 

Mr.  /.  O'Donohoe,  in  reply. 

(1)  19  Faculty  Coll.  253.  (4)  Ist  Am.  Ed.  720. 

(2)  1  Smithes  L.  C.  819.  (5)  L.  R.  2  P.  C.  393  j 

(3)  P.  224.  (6)  30  Penn.  254. 

(7)  23  Wend.  612. 


70L,  II.]         JUNE  SESSIONS,  \mn. 

Justice  has  reviewed  the  law  on  this  subject,  and,  after     l^*^*^ 
referring  to  all  the  authorities,  and  particularly  to  the    Wiley 
case  of  Strachan  y.  Knox  and  Company's  Trustee  (l),which    g^i^H^ 

is  very  similar  to  those  now  under  consideration,  says  :     

"Here,  however,  there  is  an  obvious  distinction. 
The  goods  have  never  been  really  bonded  in  the  name 
of  the  consignee.  It  may  be  doubted  if  the  Crown  had 
any  remedy  against  him  for  the  duties,  the  original  bond 
taken  in  Montreal  was  the  one,  I  apprehend,  on  which 
the  Crown  would  be  obliged  to  rely  for  the  payment  of 
the  duties.  But,  under  section  60  of  the  Customs  Act, 
referred  to,  sub-sections  2  and  3,  if  the  goods  are  trans- 
ferred in  the  books  of  the  Department  to  a  purchaser, 
and  stand  there  in  his  name,  and  he  has  given  security 
for  the  payment  of  the  duties,  then,  perhaps,  the  rule 
referred  to  in  the  judgment  of  Chancellor  Walworth, 
and  of  the  Scotch  Court,  might  apply.  But,  as  at 
present  advised,  it  would  not  apply  to  this  case,  for  the 
goods  are  not  and  were  not  bonded  in  the  consignee's 


Smith. 


10  SUPEEME  CX)UBT  OF  CAJNADA,      [VOL.  II. 

1877     The  Chief  Justice: 

WiLET  TIT  •  •  1  1  .  n 

r.  1  had  occasion  to  consider  the  question  of  stoppage 

in  transitu  in  cases  discussed  in  the  Court  of  Queen^s 
Bench  in  Ontario,  shortly  before  I  left  that  Court, 
particularly  in  Lewis  v.  Mason,  cited  on  the 
argument.  I  refered  to  many  of  the  cases  in  the  judg- 
ment which  I  delivered  in  that  Court,  and  I  have  con- 
sidered the  cases  reported,  and  referred  to  in  the  decision 
of  Lewis  V.  Mason,  and  I  do  not  think  it  necessary  that 
we  should  delay  giving  judgment,  as  all  my  learned 
Brothers  are  agreed.  I  have  also  carefully  read  and 
considered  the  judgments  of  the  learned  Judges  in  the 
Court  of  Common  Pleas  of  Ontario,  in  Graham  v.  Smith, 
and  the  learned  Judges  in  this  case  in  the  Court  of 
Appeals,  and  I  have  no  doubt  that  the  conclusion 
arrived  at  by  the  learned  Judges  in  the  Court  of  Appeals 
is  correct.  Further  consideration  has  satisfied  me,  that 
when  goods  have  reached  their  place  of  destination  and 
have  been  delivered  by  the  consignor  to  the  consignee, 
who  has  bonded  them  in  his  own  name,  and  who  has 
sold  and  delivered  part  of  the  same  consignment  of 
goodb,  the  transitus  must  be  considered  at  an  end. 
I  have  used  the  word  delivered  by  the  consignor  to  the 
consignee  in  the  sense  that  the  consignor  has  perform- 
ed his  contract  by  bringing  the  goods  to  their  place  of 
destination,  and,  as  in  this  case,  has  been  paid  his 
freight,  so  that  he  has  no  lien  on  them. 

BiTGHIE,  J.  : — 

The  transitus,  so  far  as  the  carrier  was  concerned,  was 
clearly  at  an  end,  and  though  the  consignee  may  not 
have  had  the  actual  corporal  possession  of  the  goods,  I 
think  entering  the  goods  at  the  Custom  House,  ware- 
housing them  under  the  Revenue  warehousing  system, 
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and  giving  his  bond  for  the  duties,  thereby  satisfying     1877 
all  the  requirements  of  the  law,  was  an  acceptance  of   Wilky 
the  goods  by  the  consignee,  and  equivalent  to  taking    g^^^^^ 

actual  possession  of  them,  and  the  warehouse  became     

the  warehouse  of  the  vendee  as  between  him  and  the 
vendor,  and  that,  consequently,  the  transitus,  so  far  as 
the  vendor  was  concerned,  was  at  an  end,  and  his  right 
of  stoppage  ceased  to  exist.  I  therefore  concur  with  His 
Lordship  the  Ohief  Justice  in  dismissing  the  appeal 
with  costs. 


Stbono,  J. : — 

The  i>088e8sion  by  the  Custom  House  authorities  in 
this  case  was  that  of  the  vendee.  The  system  of  bonding 
is  merely  to  facilitate  trade,  and  numerous  cases  shew 
that  goods  in  bond  may  be  dealt  with  by  a  mere  trans- 
fer of  delivery  orders.  The  Custom  House  officer  under- 
took to  hold,  not  for  the  vendor,  but  for  the  purchaser. 
The  case  is  therefore  precisely  the  same  as  if  the  goods 
had  come  into  the  actual  possession  of  the  vendee,  and 
had  then  been  deposited  by  him  with  a  bailee.  The 
Scotch  case  of  S/focAan  v.  Knox  and  Company^ $  Trustee  (1) 
is  in  point,  and  the  doctrine  laid  down  in  that  case 
is  applicable  to  the  present  appeal. 

Taschebeau  and  Foubnieb,  J.  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitor  for  Appellants :  John  O'Donohoe. 

Solicitors  for  Respondent :  Foster,  Mc  Williams  Sf  Clarke. 


(13  1  BelVs  Commentaries,  7th  ed.,  185  j  19  Faculty  CoU.  253. 


Smith. 


10  SUPEEMB  CX)UET  OF  CAJNADA,      [VOL.  II. 

1877     The  Chief  Justice  : 

t?.  I  had  occasion  to  consider  the  question  of  stoppage 

in  transitu  in  cases  discussed  in  the  Court  of  Queen's 
Bench  in  Ontario^  shortly  before  I  left  that  Court, 
particularly  in  Lewis  v.  Mason,  cited  on  the 
argument.  I  refered  to  many  of  the  cases  in  the  judg- 
ment which  I  delivered  in  that  Court,  and  I  have  con- 
sidered the  cases  reported,  and  referred  to  in  the  decision 
of  Lewis  V.  MasoHy  and  I  do  not  think  it  necessary  that 
we  should  delay  giving  judgment,  as  all  my  learned 
Brothers  are  agreed.  I  have  also  carefully  read  and 
considered  the  judgments  of  the  learned  Judges  in  the 
Court  of  Common  Pleas  of  Ontario,  in  Ghraham  v.  Smifh, 
and  the  learned  Judges  in  this  case  in  the  Court  of 
Appeals,  and  I  have  no  doubt  that  the  conclusion 
arrived  at  by  the  learned  Judges  in  the  Court  of  Appeals 
is  correct.  Further  consideration  has  satisfied  me,  that 
when  goods  have  reached  their  place  of  destination  and 
have  been  delivered  by  the  consignor  to  the  consignee, 
who  has  bonded  them  in  his  own  name,  and  who  has 
sold  and  delivered  part  of  the  same  consignment  of 
goodb,  the  transitus  must  be  considered  at  an  end. 
I  have  used  the  word  delivered  by  the  consignor  to  the 
consignee  in  the  sense  that  the  consignor  has  perform- 
ed his  contract  by  bringing  the  goods  to  their  place  of 
destination,  and,  as  in  this  case,  has  been  paid  his 
freight,  so  that  he  has  no  lien  on  them. 

Bitohie,  J.  : — 

The  transitus,  so  far  as  the  carrier  was  concerned,  was 
clearly  at  an  end,  and  though  the  consignee  may  not 
have  had  the  actual  corporal  possession  of  the  goods,  I 
think  entering  the  goods  at  the  Custom  House,  ware- 
housing them  under  the  Kevenue  warehousing  system, 
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and  giving  his  bond  for  the  duties,  thereby  satisfying     ^877 
all  the  requirements  of  the  law,  was  an  acceptance  of   Wilky 
the  goods  by  the  consignee,  and  equivalent  to  taking    q^!^^ 

actual  possession  of  them,  and  the  warehouse  became     

the  warehouse  of  the  vendee  as  between  him  and  the 
vendor,  and  that,  consequently,  the  transiius,  so  far  as 
the  vendor  was  concerned,  was  at  an  end,  and  his  right 
of  stoppage  ceased  to  exist.  I  therefore  concur  with  His 
Lordship  the  Ohief  Justice  in  dismissing  the  appeal 
with  costs. 

Strong,  J.  :— 

The  i>088ession  by  the  Custom  House  authorities  in 
this  case  was  that  of  the  vendee.  The  system  of  bonding 
is  merely  to  facilitate  trade,  and  numerous  cases  shew 
that  goods  in  bond  may  be  dealt  with  by  a  mere  trans- 
fer of  delivery  orders.  The  Custom  House  officer  under- 
took to  hold,  not  for  the  vendor,  but  for  the  purchaser. 
The  case  is  therefore  precisely  the  same  as  if  the  goods 
had  come  into  the  actual  possession  of  the  vendee,  and 
had  then  been  deposited  by  him  with  a  bailee.  The 
Scotch  case  of  Strachan  v.  Knox  and  Company's  Trustee  (1) 
is  in  point,  and  the  doctrine  laid  down  in  that  case 
is  applicable  to  the  present  appeal. 

Taschebeau  and  Foubnieb,  J.  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitor  for  Appellants :  John  O'Donohoe. 

Solicitors  for  Respondent :  Foster ,  Mc  Williams  Sf  Clarke, 


(1)  1  BelVs  Commentaries,  7th  ed.,  185;  19  Faculty  CoU.  253. 


10  SUPREME  COURT  OP  CANADA,      [VOL.  II. 

1877     The  Chief  Justice: 

V,  I  had  occasion  to   consider  the  question  of  stoppage 

m^'  *^  transitu  in  cases  discussed  in  the  Court  of  Queen's 
Bench  in  Ontario,  shortly  before  I  left  that  Court, 
particularly  in  Lewis  v.  Mason,  cited  on  the 
argument.  I  refered  to  many  of  the  cases  in  the  judg- 
ment which  I  delivered  in  that  Court,  and  I  have  con- 
sidered the  cases  reported,  and  referred  to  in  the  decision 
of  Lewis  V.  Mason,  and  I  do  not  think  it  necessary  that 
we  should  delay  giving  judgment,  as  all  my  learned 
Brothers  are  agreed.  I  have  also  carefully  read  and 
considered  the  judgments  of  the  learned  Judges  in  the 
Court  of  Common  Pleas  of  Ontario,  in  Graham  v.  Smith, 
and  the  learned  Judges  in  this  case  in  the  Court  of 
Appeals,  and  I  have  no  doubt  that  the  conclusion 
arrived  at  by  the  learned  Judges  in  the  Court  of  Api)eal8 
is  correct.  Further  consideration  has  satisfied  me,  that 
when  goods  have  reached  their  place  of  destination  and 
have  been  delivered  by  the  consignor  to  the  consignee, 
who  has  bonded  them  in  his  own  name,  and  who  has 
sold  and  delivered  part  of  the  same  consignment  of 
goods,  the  transitus  must  be  considered  at  an  end. 
I  have  used  the  word  delivered  by  the  consignor  to  the 
consignee  in  the  sense  that  the  consignor  has  perform- 
ed his  contract  by  bringing  the  goods  to  their  place  of 
destination,  and,  as  in  this  case,  has  been  paid  his 
freight,  so  that  he  has  no  lien  on  them. 

BiTGHIE,  J.  : — 

The  transitus,  so  far  as  the  carrier  was  concerned,  was 
clearly  at  an  end,  and  though  the  consignee  may  not 
have  had  the  actual  corporal  possession  of  the  goods,  I 
think  entering  the  goods  at  the  Custom  House,  ware- 
housing them  under  the  Revenue  warehousing  system, 
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and  giving  his  bond  for  the  duties,  thereby  satisfying     1877 
all  the  requirements  of  the  law,  was  an  acceptance  of   Wiley 
the  goods  by  the  consignee,  and  equivalent  to  taking    g^^^ 

actual  possession  of  them,  and  the  warehouse  became     

the  warehouse  of  the  vendee  as  between  him  and  the 
vendor,  and  that,  consequently,  the  transitus,  so  far  as 
the  vendor  was  concerned,  was  at  an  end,  and  his  right 
of  stoppage  ceased  to  exist.  I  therefore  concur  with  His 
Lordship  the  Ohief  Justice  in  dismissing  the  appeal 
with  costs. 


Stbono,  J. : — 

The  i>os8ession  by  the  Custom  House  authorities  in 
this  case  was  that  of  the  vendee.  The  system  of  bonding 
is  merely  tx)  facilitate  trade,  and  numerous  cases  shew 
that  goods  in  bond  may  be  dealt  with  by  a  mere  trans- 
fer of  delivery  orders.  The  Custom  House  officer  under- 
took to  hold,  not  for  the  vendor,  but  for  the  purchaser. 
The  case  is  therefore  precisely  the  same  as  if  the  goods 
had  come  into  the  actual  possession  of  the  vendee,  and 
had  then  been  deposited  by  him  with  a  bailee.  The 
Scotch  case  of  S/focAan  v.  Knox  and  Company^ $  Trustee  (1) 
is  in  point,  and  the  doctrine  laid  down  in  that  case 
is  applicable  to  the  present  appeal. 

Taschebeau  and  Fournieb,  J.  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitor  for  Appellants :  John  O'Donohoe. 

Solicitors  for  Respondent :  Foster,  McWiUiams  4*  Clarke. 


(1)  1  BelVs  Commentaries,  7th  ed.,  185}  19  Faculty  Coll.  253. 


10  SUPREME  OOUET  OP  CANADA,      [VOL.  U. 

1877     The  Chief  Justice  : 

t?.  I  had  occasion  to   consider  the  question  of  stoppage 

Smith.  ^,^  transitu  in  cases  discussed  in  the  Court  of  Queen's 
Bench  in  Ontario,  shortly  before  I  left  that  Court, 
particularly  in  Lewis  v.  Mason,  cited  on  the 
argument.  I  refered  to  many  of  the  cases  in  the  judg- 
ment which  I  delivered  in  that  Court,  and  I  have  con- 
sidered the  cases  reported,  and  referred  to  in  the  decision 
of  Lewis  V.  Mason,  and  I  do  not  think  it  necessary  that 
we  should  delay  giving  judgment,  as  all  my  learned 
Brothers  are  agreed.  I  have  also  carefully  read  and 
considered  the  judgments  of  the  learned  Judges  in  the 
Court  of  Common  Pleas  of  Ontario,  in  Graham  v.  Smith, 
and  the  learned  Judges  in  this  case  in  the  Court  of 
Appeals,  and  I  have  no  doubt  that  the  conclusion 
arrived  at  by  the  learned  Judges  in  the  Court  of  Appeals 
is  correct.  Further  consideration  has  satisfied  me,  that 
when  goods  have  reached  their  place  of  destination  and 
have  been  delivered  by  the  consignor  to  the  consignee, 
who  has  bonded  them  in  his  own  name,  and  who  has 
sold  and  delivered  part  of  the  same  consignment  of 
goods,  the  transilus  must  be  considered  at  an  end. 
I  have  used  the  word  delivered  by  the  consignor  to  the 
consignee  in  the  sense  that  the  consignor  has  perform- 
ed his  contract  by  bringing  the  goods  to  their  place  of 
destination,  and,  as  in  this  case,  has  been  paid  his 
freight,  so  that  he  has  no  lien  on  them. 

BiTGHIE,  J.  : — 

The  transitus,  so  far  as  the  carrier  was  concerned,  was 
clearly  at  an  end,  and  though  the  consignee  may  not 
have  had  the  actual  corporal  possession  of  the  goods,  I 
think  entering  the  goods  at  the  Custom  House,  ware- 
housing them  under  the  Revenue  warehousing  system, 
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and  giving  his  bond  for  the  duties,  thereby  satisfying     1^77 
all  the  requirements  of  the  law,  was  an  acceptance  of   Wilkt 
the  goods  by  the  consignee,  and  equivalent  to  taking    g^^^^^ 

actual  possession  of  them,  and  the  warehouse  became     

the  warehouse  of  the  vendee  as  between  him  and  the 
vendor,  and  that,  consequently,  the  transitus^  so  far  as 
the  vendor  was  concerned,  was  at  an  end,  and  his  right 
of  stoppage  ceased  to  exist.  I  therefore  concur  with  His 
Lordship  the  Ohief  Justice  in  dismissing  the  appeal 
with  costs. 


Strong,  J. : — 

The  i>088ession  by  the  Custom  House  authorities  in 
this  case  was  that  of  the  vendee.  The  system  of  bonding 
is  merely  to  facilitate  trade,  and  numerous  cases  shew 
that  goods  in  bond  may  be  dealt  with  by  a  mere  trans- 
fer of  delivery  orders.  The  Custom  House  officer  under- 
took to  hold,  not  for  the  vendor,  but  for  the  purchaser. 
The  case  is  therefore  precisely  the  same  as  if  the  goods 
had  come  into  the  actual  possession  of  the  vendee,  and 
had  then  been  deposited  by  him  with  a  bailee.  The 
Scotch  case  of  S/focAan  v.  Knox  and  Chmpany^s  Trustee  (1) 
is  in  point,  and  the  doctrine  laid  down  in  that  case 
is  applicable  to  the  present  appeal. 

TiscHEBEAU  and  Foubnieb,  J.  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitor  for  Appellants :  John  O'Donohoe. 

Solicitors  for  Respondent :  Foster ,  Mc  Williams  8f  Clarke. 


(1)  1  BelVs  Commentaries,  7th  ed.,  185;  19  Faculty  Coll.  253. 


Smith. 


10  SUPEEMB  CX)UET  OF  CAJNADA,      [VOL.  II. 

1877     The  Chief  Justice  : 

V,  I  had  occasion  to  consider  the  question  of  stoppage 

in  transitu  in  cases  discussed  in  the  Court  of  Queen's 
Bench  in  Ontario,  shortly  before  I  left  that  Court, 
particularly  in  Lewis  v.  Mason,  cited  on  the 
argument.  I  refered  to  many  of  the  cases  in  the  judg- 
ment which  I  delivered  in  that  Court,  and  I  have  con- 
sidered the  cases  reported,  and  referred  to  in  the  decision 
of  Lewis  V.  Mason,  and  I  do  not  think  it  necessary  that 
we  should  delay  giving  judgment,  as  all  my  learned 
Brothers  are  agreed.  I  have  also  carefully  read  and 
considered  the  judgments  of  the  learned  Judges  in  the 
Court  of  Common  Pleas  of  Ontario,  in  Graham  v.  Smith, 
and  the  learned  Judges  in  this  case  in  the  Court  of 
Appeals,  and  I  have  no  doubt  that  the  conclusion 
arrived  at  by  the  learned  Judges  in  the  Court  of  Appeals 
is  correct.  Further  consideration  has  satisfied  me,  that 
when  goods  have  reached  their  place  of  destination  and 
have  been  delivered  by  the  consignor  to  the  consignee, 
who  has  bonded  them  in  his  own  name,  and  who  has 
sold  and  delivered  part  of  the  same  consignment  of 
goods,  the  transitus  must  be  considered  at  an  end. 
I  have  used  the  word  delivered  by  the  consignor  to  the 
consignee  in  the  sense  that  the  consignor  has  perform- 
ed his  contract  by  bringing  the  goods  to  their  place  of 
destination,  and,  as  in  this  case,  has  been  paid  his 
freight,  so  that  he  has  no  lien  on  them. 

Ritchie,  J. : — 

The  transitus,  so  far  as  the  carrier  was  concerned,  was 
clearly  at  an  end,  and  though  the  consignee  may  not 
have  had  the  actual  corporal  possession  of  the  goods,  I 
think  entering  the  goods  at  the  Custom  House,  ware- 
housing them  under  the  Revenue  warehousing  system, 
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and  giving  his  bond  for  the  duties,  thereby  satisfying     ^877 
all  the  requirements  of  the  law,  was  an  acceptance  of   Wiley 
the  goods  by  the  consignee,  and  equivalent  to  taking    g^^ 

actual  possession  of  them,  and  the  warehouse  became     

the  warehouse  of  the  vendee  as  between  him  and  the 
vendor,  and  that,  consequently,  the  transttus,  so  far  as 
the  vendor  was  concerned,  was  at  an  end,  and  his  right 
of  stoppage  ceased  to  exist.  I  therefore  concur  with  His 
Lordship  the  Ohief  Justice  in  dismissing  the  appeal 
with  costs. 

Strong,  J. : — 

The  i>088ession  by  the  Custom  House  authorities  in 
this  case  was  that  of  the  vendee.  The  system  of  bonding 
is  merely  to  facilitate  trade,  and  numerous  cases  shew 
that  goods  in  bond  may  be  dealt  with  by  a  mere  trans- 
fer of  delivery  orders.    The  Custom  House  officer  under- 
took to  hold,  not  for  the  vendor,  but  for  the  purchaser. 
The  case  is  therefore  precisely  the  same  as  if  the  goods 
had  come  into  the  actual  possession  of  the  vendee,  and 
had  then  been  deposited   by  him  with  a  bailee.    The 
Scotch  case  of  S/focAaw  v.  Knox  and  Company^ $  Trustee  (1) 
is  in  point,  and  the  doctrine   laid  down  in  that  case 
is  applicable  to  the  present  appeal. 

Taschebeau  and  Fournieb,  J.  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitor  for  Appellants :  John  O'Donohoe. 

Solicitors  for  Respondent :  Foster ^  Mc  Williams  Sf  Clarke, 


(1)  1  BelVs  Commentaries,  7th  ed.,  185;  19  Faculty  Coll.  253. 
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^     WILLIAM  KANDICK Appellant  ; 

•June  8,  9. 

AND 

EGBERT  H.  MOEEISON Eespondent. 

Appeal — Demurrer — Final  judgment — Supreme   and    Exchequer 

Court  Act 

An  Order  setting  aside  a  demurrer  as  frivolous  and  irregular  under 
the  Nova  Scotia  Practice  Act  (1 )  is  an  Order  on  a  matter  of 
practice  and  not  a  final  judgment  appealable  under  the  11th 
section  of  the  Supreme  and  Exchequer  Court  Act. 

The  Eespondent,  the  Plaintiff  in  the  Court  below, 
recovered  a  judgment  against  the  Defendant,  adminis- 
trator of  the  goods,  etc.,  of  William  Morrison,  deceased, 
in  the  Supreme  Court  of  Nova  Scotia,  on  the  25th  June, 
1875,  for  $164.28,  together  with  $60.90  costs,  upon 
which  execution  was  issued  to  the  Sheriff  of  Halifax, 
commanding  him  to  make  the  above  sums  out  of  the 
goods  and  chattels  in  his  county  "  which  were  of  William 
Morrison,  deceased,  at  the  time  of  his  death,  in  the  hands 
of  William  Kandick  to  be  administered,  if  the  said 
William  Kandick  have  so  much  thereof  in  his  hands  to 
be  adminietered,  or  if  not  so  much  in  his  hands,  then 
to  make  the  costs  out  of  the  proper  goods  and  chattels 
of  said  William  Kandick'' 

To  this  writ  the  Sheriff  made  a  return  in  the  follow- 
ing words  and  figures  only  : — 

"  The  within  named  William  Kandick  has  no  goods 
or  chattels  which  were  of  the  within  named  William 
Morrison,  at  the  time  of  his  death  in  his  hands,  to  be 
administered  in  my  bailiwick,  whereof  I  can  cause  to 
be  made  the  sum  of  $164.28  and  interest,  or  any  part 

•Present  : — Richards,  C.  J.,  and  Ritchie,  Strong,  Taschereau  and 
Foumier,  J  J. 

(1)  Revised  Statutes  of  Nova  Seotiaj  4th  Series,  ch.  94. 
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thereof,  but  hath  paid  and  satisfied  the  residue  of  this       1877 
execution,  being  the  costs  within  mentioned."  Kandiok 

Upon  this  return  being  made,  the  Plaintiff  in  the  Morrison. 

Court  below  brought  the  present  action,  setting  out  in      

his  writ  and  declaration  the  above  facts,  also  setting  out 
the  above  return  of  the  Sheriff*,  as  the  return  made  to 
said  writ.  The  first  count  of  his  declaration  concluded 
as  follows :  "  Whereby  it  api>ears  that  said  Defendant 
hath  eloigned,  wasted  and  converted  to  his  own  use  the 
goods  and  chattels  of  the  said  William  Morrison,  which 
came  into  his  hands  to  be  administered  at  the  death  of 
the  said  William  Morrison.^^ 

To  this  count  the  Defendant  obtained  upon  the  usual 
affidavit  and  pai)ers  an  order  from  Mr.  Justice  Mc Cully 
for  leave  to  plead  and  demur  ;  and  he  demurred  only. 

The  chief  ground  of  demurrer  was  that  while  the 
action  purports  to  be  for  a  devastavit,  yet  no  allegation 
of  a  devastavit  is  made  in  the  declaration,  the  only 
reference  to  a  devastavit  being  in  the  latter  part  of  the 
count  demurred  to,  commencing  "Whereby,  &c.," 
which  does  not  contain  any  allegation  of  a  devastavit, 
but  merely  alleges  that  it  appears  from  the  return  of 
the  Sheriff  that  a  devastavit  has  been  committed, 
whereas,  as  a  fact,  such  does  not  appear  at  all  from  said 
return,  or  from  any  part  of  the  declaration. 

The  Plaintiff,  on  September  18th,  1875,  obtained 
a  rale  nisi  to  set  aside  the  demurrer. 

This  rule,  in  Michaelmas  Term  1876,  was  made 
absolute  on  the  ground  of  the  demurrer  bemg  frivolous 
and  irregular. 

In  delivering  the  judgment  of  the  Court,  McDonald 
J.  said :  "  Section  124  of  our  Practice  Act  (1)  provides 
that  duplicity,  argumentativeness  and  uncertainty  shall 
be  no  longer  grounds  of  objection  to  a  pleading  unless 

(1)  Revised  Statutes  of  Nova  Scotia ^  4th  Series,  eh.  94. 
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1877     such  pleading  be  so  framed  as  to  embarrass  the  opposite 
Kandick   party  in  which  case  application  may  be  made  to  a 

MoRMsoN  J^^ff®  *^  compel  an  amendment,  and  section  123  pro- 

vides  that  except  as  therein  provided  no  pleadings  shall 

be  deemed  insufficient  for  any  defect  at  the  time  of  the 
passing  thereof  objectionable  on  special  demurrer  only. 
In  this  case  all  the  grounds  of  demurrer  stated  and  all 
the  arguments  used  in  supx>ort  of  them  are  based  upon 
the  assumed  uncertainty  or  argumentativeness  of  the 
declaration,  and  I  am  clearly  of  opinion  that  the  direc- 
tions of  the  statute  should  have  been  followed  by  the 
defendant  to  compel  an  amendment  before  resorting  to 
his  demurrer  if  he  felt  at  all  embarrassed  by  the  plead- 
ings. ^  ^  ^  ^ 

It  is  not  simply  that  the  demurrer  is  frivolous  but 
that  it  is  irregular  as  the  defendant  was  precluded  from 
demurring  to  this  declaration,  except  under  section  125 
of  the  Practice  Act  after  noncompliance  on  the  part  of 
the  plaintiff  with  a  judge's  order  to  amend." 

From  the  judgment  of  the  Court  making  the  rule  ab- 
solute, to  set  aside  the  demurrer,  the  Defendant,  now 
the  Appellant,  brought  the  present  Appeal. 

This  appeal  was  inscribed  ex  parte,  the  Respondent 
not  deeming  it  necessary  to  appear. 

Mr.  W,  JET.  Walker,  and  Mr.  A.  Ferguson  for  Appel- 
lant: 

The  demurrer  was  not  a  frivolous  demurrer,  because 
it  points  out  the  want  of  a  material  allegation  in  the 
count  demurred  to,  which  allegation  was  the  very  gist 
of  the  whole  action,  and,  consequently,  the  demurrer  was 
not  for  a  merely  formal  defect,  but  for  a  substantial 
defect  in  the  frame  of  the  action. 

[The  Chief  Justice  : — ^TJnder  what  section  of  the 
Supreme  and  Exchequer  Court  Act  has  the  Court  a  right 
to  review  a  decision  in  a  matter  of  this  kind  ?] 
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Under  the  11th  section  the  jndgment  in  this  case  is      1877 
final,  as  no  other  plea  was  made  to  the  first  count.  Kandiok 

The  jndgment  of  the  Court  was  delivered  by  Mobrisok. 

Thb  Chief  Justice  : 

We  are  all  of  opinion  that  this  appeal  should  be 
quashed.  The  rule  setting  aside  the  demurrer  in  this 
case  was  simply  an  order  on  a  mere  matter  of  practice 
and  not  a  final  judgment  which  is  appealable  under 
the  Supreme  and  Exchequer  Court  Act,  As  the  Res- 
pondent has  not  thought  fit  to  appear,  we  cannot 
allow  costs. 

Appeal  dismissed  without  costs. 

Solicitors  for  Appellant :  Bligh  8f  Longley, 
Solicitors  for  Respondent :  L.  W,  Desbarres, 


FRANCIS  WEBBER Appellant;      1877 

AND  J^^- 

ROBERT  H.  COGSWELL Respondent. 

ON  APPEAL  FKOM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

Detinue  J  action  of — Lien. 

W.  left  with  C,  a  chronometer  for  the  purpose  of  its  being  repaired. 
C,  after  taking  chronometer  to  pieces,  found  detent  spring 
much  rusted,  and  sent  it  to  Boston  to  have  it  made  right.  W. 
offered  C7.  $25.50  for  his  work,  but  C.  said  he  would  not 
deliver  the  chronometer  until  full  charges  were  paid,  viz., 
$47.00.  W,  thereupon  sued  C.  to  recover  possession  and  use  of 
his  chronometer.    The  evidence  of  the  making  of  the  contract 

•  Present  : — Richards,  C.J.,  and  Ritchie,  Strong,  Taschereau 
and  Foumier,  JJ. 
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1877  was  conflicting,  and  the  learned  Jadge  at  the  trial  charged  the 

-n/^"^^  J'^T?  *«  *  matter  of  law,  that  even  if  Defendant's  version  were 

1,^  correct  as  to  the  orders  given  him  by  Plaintiff  in  reference  to 

Cogswell.  putting    the    instroment    in  order,  Plaintiff  was    entitled  to 

recover,  because  such  order  or  instructions  would  give  no 
authority  to  send  the  instrument  to  a  foreign  country  to  have 
any  portion  of  the  work  done }  and  that  if  it  was  so  sent,  no 
lien  would  exist  in  Defendants  favor  for  the  value  of  the  work 
without  special  instructions  or  PlaintifTs  consent ;  that  no  such 
order  or  consent  was  shown  in  the  evidence,  and  that  conse- 
quently no  lien  existed. 

The  jury,  however,  found  a  verdict  for  Defendant,  stating  at  the 
delivery  of  it,  that  they  had  adopted  the  Defendant's  statement 
as  to  the  authority  and  instructions  that  he  had  received  from 
the  Plaintiff,  in  regard  to  the  instrument,  when  it  was  left  with 
the  Defendant. 

Held, — AflSrming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia, 
that  the  rule  nisi  for  a  new  trial  should  be  discharged,  and,  as 
no  fault  was  found  with  the  work  done,  the  Respondent  had  a 
lien  until  he  was  paid  his  charges. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  discharging  a  rule  nisi  for  new  trial  in  an 
action  of  trover  and  detinue,  brought  by  the  Appellant 
against  the  Respondent,  to  recover  a  chronometer. 

Declaration  :  First  count — ^That  Robei  t  H,  Cogswell 
converted  to  his  own  use  and  wrongfully  deprived  the 
Plaintiff  of  the  use  and  possession  of  the  Plaintiff's 
goods,  to  wit :  One  chronometer. 

There  was  also  a  second  count  in  detinue,  and  the 
Plaintiff  claimed  $800  damages. 

To  this  Defendant  (Respondent)  pleaded  :  1st,  As  to 
first  count,  that  he  did  not  convert  to  his  own  use  or 
wrongly  deprive  the  Plaintiff  (Appellant)  of  the  use  and 
possession  of  the  said  goods,  as  alleged. 

2nd  Plea :  As  to  said  count — (Joods  not  the  goods  of 
Plaintiff. 

3rd  Plea :  As  to  second  count — Did  not  nor  does  he 
detain  the  said  goods  as  alleged. 
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4th   Plea:    As    to    second  count — G-oods    not    the      ^877 

Plaintiff's.  Webber 

And  for  a  fifth  plea,  the  Defendant,  as  to  said  second  cooswbll. 

count,  said  that  at  the  time  of  the  alleged  detention,  the      

Plaintiff  delivered  the  said  goods  to  the  Defendant  for 
the  purpose  of  their  being  repaired  for  the  Plaintiff  by 
the  Defendant  in  the  way  of  his  trade  of  a  chronometer 
and  watch  maker  and  repairer,  for  reward  to  the  De- 
fendant, and  the  Defendant  received  and  had  the  said 
goods  for  the  purposes  and  on  the  terms  aforesaid,  and 
repaired  the  same  and  found  the  necessary  materials  in 
that  behalf  for  the  Plaintiff;  and  at  the  time  of  the 
allied  detention  the  Defendant  had  a  lien  upon  the 
said  goods  for  money  payable  to  him  by  the  Plaintiff  as 
such  reward  as  aforesaid,  for  repairing  the  said  goods 
and  finding  the  necessary  materials  in  that  behalf  as 
aforesaid,  and  the  said  money  being  still  due  and 
unpaid,  the  Defendant  detained  and  still  detains 
the  said  goods  for  a  lien  and  security  for  the  said  money, 
which  is  the  alleged  detention. 

The  Plaintiff  joined  issue  upon  the  Defendant's  first, 
second,  third  and  fourth  pleas  ;  and,  as  to  the  Defend- 
ant's fifth  plea,  said  that  he  did  not  deliver  the  said 
goods  to  the  Defendant  for  the  purpose  of  their  being 
repaired,  but  only  for  the  purpose  of  their  being  cleaned 
and  polished  and  having  a  strap  put  thereon,  and  that 
before  the  detention  in  the  declaration  mentioned,  the 
Plaintiff  tendered  and  offered  to  pay  to  the  Defendant 
twenty-five  dollars  and  fifty  cents  in  satisfaction  and 
dischai^e  of  the  alleged  lien,  such  last  mentioned  sum 
being  sufficient  to  satisfy  and  discharge  the  same,  and 
the  Plaintiff  then  requested  the  Defendant  to  deliver  up 
to  the  Plaintiff  the  said  goods,  which  the  Defendant 
refused  to  do. 

The  evidence  as  to  the  making  of  the  contract  was 
2 
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1877      conflicting.    The  Plaintiff  stated  that  he  placed  his 

Wbbbbr   chronometer  in  the  hands  of  the  Defendant  for  the  pnr- 

Coosw       pose  of  ascertaining  the  condition  of  the  instrument, 

and  left  it  with  him  in  order  that  he  might  clean  the 

box  and  put  a  new  strap  on.  The  Defendant,  on  the 
contrary,  on  being  examined  as  a  witness,  said  that  the 
chronometer  was  left  with  him  to  be  put  in  order  and 
to  polish  up  the  brass  bands.  That  on  taking  the 
chronometer  to  pieces,  he  found  the  detent  spring  very 
much  rusted,  and  was  obliged  to  send  to  Boston  to  have 
it  made  right. 

The  instrument  was  put  into  perfect  order,  and  De- 
fendant became  resi)onsible  for  its  working  well  for  a 
year.  There  was  no  fault  found  with  the  work,  and 
the  charge  for  the  work  done  was  not  exorbitant. 

The  Plaintiff  tendered  $25.50  to  Defendant  and  de- 
manded  the  instrument,  which  Defendant  refused  to 
deliver. 

The  case  was  tried  at  Halifax,  before  Mr.  Justice 
Wilkins  and  a  jury,  in  November,  1876,  and  a  verdict 
was  rendered  for  Defendant. 

On  1st  December,  1876,  a  rule  nisi  was  taken  out  to 
set  aside  verdict  and  for  new  trial. 

On  18th  December,  1876,  a  rule  was  made  discharg- 
ing the  rule  nisi  with  costs. 

On  28rd  December,  1876,  an  order  was  made  allowing 
an  appeal  to  the  Supreme  Court  of  Canada,  and  giving 
the  Plaintiff'until  the  10th  January,  1877,  to  file  bond 
required  for  appeal. 

The  bond  was  allowed  on  the  6th  January,  A.  D., 
1877. 

The  appeal  was  from  the  judgment  of  the  Court  dis- 
charging the  rule  nisi  to  set  aside  verdict  [and  for^new 
trial,  and  the  question  to  be  determined  was,  whether 
the  Respondent,  having  sent  the^  chronometer  to  the 
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United  States  and  had  a  part  of  the  repairs  done  there      1877 
by  another  i>eT6oii,  had  a  lien  on  the  chronometer  for  that    Webber 
work.  ^    ^' 

Cogswell. 

Mr.  Cockburn,  Q.C.  for  Appellant : — 

The  Defendant's  fifth  or  special  plea  was  the  only 
one  that  could  avail  him  on  the  trial  of  this  cause  : 
.  Sec.  152,  cap  94,  Revised  Statutes  of  Nova  Scotia. 

The  Defendant  had  no  lien  on  the  instrument  for 
what  was  charged  him  in  Boston,  because,  according  to 
his  own  statement,  the  instrument  was  delivered  to 
Defendant  to  be  repaired  by  him  in  the  way  of  his 
trade  of  a  chronometer  and  watchmaker  and  repairer, 
and  for  no  other  purpose,  and  Defendant  did  not  make 
the  necessary  repairs  and  confessed  his  inability  to 
make  them.  A  workman  has  a  lien  only  for  the  work 
done,  in  the  way  of  his  trade,  by  himself  and  the  work- 
men in  his  employ  (1). 

[BiTCHiE,  J:  Was  not  the  question  here,  whether  the 
Defendant  had  a  lien  for  work  done  by  another  than 
himself,  who  lives  out  of  his  shop  ?] 

It  is  a  question  of  contract.  There  was  no  contract 
express  or  implied,  that  Defendant  should  employ  the 
foreign  workman,  and  his  employment  by  Defendant 
was  purely  gratuitous  and  voluntary.  Moreover,  if 
such  an  important  part  of  the  instrument  as  the  detent 
spring  required  to  be  repaired,  increasing  thereby  the 
price  one-third,  this  surely  could  not  be  done  without 
first  having  notified  the  owner.  The  Defendant  gave 
himself  out  as  a  skilled  artisan. 

[BiTCHiE,  J:  Has  the  work  been  properly  done,  if  so, 
why  should  you  not  pay  for  it  ?] 

The  contract  was  with  the  Defendant,  and  that  con- 

(1)  Roscoe,  N.  P.  Ev.  13th  Ed.  pp.  958  to  961. 
2i 
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1877      tract  with  him  alone  is  to  be  looked  at.    See  Ess  v. 
Wbbbbb    Truscott  (1). 
CoGswBLL.         '^^^  learned  counsel    then    cited    the  following 

authorities  : — Story  on  Bailments  (2) ;  Robson  v.  Drum- 

mond  (3) ;  Addison  on  Contracts  (4) ;  Harmer  v.   Cor- 
nelius (5). 

Mr.  W.  H.  Walker  and  Mr.  A.  Ferguson  for  Eesi)ond- 
ent,  were  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by 
The  Chief  Justice  : — 

We  do  not  think  it  necessary  to  call  on  the  Bespond- 
ent.  There  can  be  no  doubt  about  this  case,  and  the 
reasons  given  by  the  learned  Judges  of  the  Court  below 
for  the  discharging  of  the  rule  nisi  are  sufficient.  No 
fault  was  foxmd  with  the  work  done,  and  the  charge  for 
it  was  not  exorbitant. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
Solicitors  for  Appellant :    Cockburn  4*  Wright. 
Solicitors  for  Bespondent :  Walker^  Mclntyre  Sf  Ferguson, 


(1)  2  M.  &  W.  385.  (3)  2  B.  &  A.  308. 

(2)  P.  366,  8th  Ed.  (4)  P.  398,  6th  Ed. 

(5)  28  L.  J.  C.  P.  N.  S.  85. 
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THE     BOWMANVILLE    MACHINE  )  .^^^^  ^^^ . 

COMPANY 1  ^P^^-i'^^^P^Ts ;     mz 


Ain> 

JAMES  DEMPSTER Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

Goods  sold  by  Agent  as  PrmcipaL — Bight  of  set  off. 

The  B,  M.  Co.  (Plaintiffs)  sued  2).  (Defendant)  for  goods  sold  and  de- 
livered. 2).  pleaded  that  the  goods  were  sold  to  him  by 
one  A,.f  whom  the  Defendant  believed  to  be  the  Principal,  and 
that  before  the  Defendant  knew  that  the  Plaintiffs  were  the 
Principals,  the  said  A.  became  indebted  to  the  Defendant  in  a 
smn  of  $400,  which  he,  the  Defendant,  was  willing  to  set-off 
against  the  Plaintiff's  claim.  The  Jury  found  a  verdict  for  the 
Defendant  on  this  plea: — 

Held, — ^That  the  Defendant,  having  purchased  the  goods  without 
notice  of  A^s  being  an  agent,  and  A,  having  sold  them  in  his  own 
name,  could  set  off  the  debt  due  to  him  from  A,  personally,  in 
the  same  way  as  if  ^.  had  been  the  Principal  j  and  that  the  ver- 
dict should  be  sustained. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  discharging  the  rule  nisi  taken  out  on  the 
part  of  the  Appellants  to  set  aside  the  verdict  and  obtain 
a  new  trial. 

The  action  was  brought  for  goods  sold  and  de- 
livered, work  and  materials,  money  lent,  laid  out  and 
out  and  expended,  for  money  received,  money  due  on 
account  stated,  and  for  interest  on  moneys  of  the  Flain- 
iifb  held  by  the  Defendants. 

The  pleas  were — 

1st.  Never  indebted ; 

2nd.  Payment  before  action  ; 


June  9. 


*P£ESRirT : — Richards,  C.  J.,  and  Ritchie,  Strong,  Taschereau 
and  Foumier,  J.  J. 
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1 877  3rd.  Special  plea  of  set-off  that  the  goods  so  sold  and 
Bowman-  delivered,  and  the  work  and  materials,  and  moneys 
MAcmNB   P^^^»  ^^'^  were  sold  to  Defendant,   and  provided  and 
CoMPAWY  paid  by  one  Alexander  B,  Almour  ;  that  the  said  Almour 
Dempster.  ^^^^  ^^^  ^^^^  goods,  &c.,  &c.,  in  his  own  name,  and  as 
his  own  goods,  &c.,  &c.,  with  the  consent  of  the  Plain- 
tiffs, and  that  the  Defendant  believed  the  said  Almour 
to  be  the  Principal,  and  did  not  know  the  Plaintiffs  in 
the  matter,  and  that  before  the  Defendant  knew  that 
the  Plaintiffs  were  the  Principals,  the  said  Almour 
became  indebted  to  the  Defendant  in  an  amount  greater 
than  the  Plaintiff's  claim,  upon  his  (Almour' s)  promissory 
note  then  overdue,  and  for  money  lent   and  advanced, 
and  $400  of  which  moneys,  he,  the  Defendant,  was  will- 
ing to  set  off  against  the   Plaintiffs'  claim. 

The  case  came  on  for  trial  at  Halifax  on  the  31st 
March,  18*76. 

There  was  conflicting  evidence  as  to  whom  the  goods 
were  purchased  from.  The  Respondent  positively 
stated  that  he  bought  the  goods  from  Almour^  not  know- 
ing him  to  be  Appellants'  agent,  and  that  he  would  not 
have  bought  them  if  Alm^our  had  not  been  indebted  to 
him.  This  statement  was  disputed  and  contradicted 
by  Almour  and  the  witness  Cutlip,  his  clerk.  The  fol- 
lowing order  taken  from  the  order  book  and  admitted 
to  have  been  signed  by  the  Defendant  was  put  in  evi- 
dence in  support  of  their  version  of  the  contract : 

"  Halifax,  If.  S.,  13th  March,  1875 
Ordered  for  Bowmanville  Machine  Company. 

From  Jam^s  Dempster : 

Terms — $400  cash  on  arrival  Halifax,  balance  4 
months" 

A  red  line  here  divides  these  entries  from  the  list  of 
articles  ordered,  and  Defendant's  signature  is  appended. 
The  Respondent  positively  denied  that  the  words  above 
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the  red  line,  viz. :     "  Bowmanville  Machine  Company —      1^77 
Jame%  Dempster~-:$iOO  cash  on  arrival  Halifax,  balance  Bowman- 
4  months "  were  present   when  he  signed  the  order.  ^^^^ 
Almour  refused  to  produce  his  books  at  the  trial,  which,   Company 
as  testified  to  by  his  clerk,  would  have  shewn  an  entry  Demfstbb. 

of  the  machine.    The  Appellants  were  not  examined  as      

to  the  nature  of  Almour  s  agency. 

The  Judge  in  his  charge  to  the  Jury  amongst  other 
things,  stated  that  if  they  thought  that  all  the  writing 
above  the  red  lines  ^as  inserted  in  the  order  after  the 
Defendant  signed  it,  then  Defendant  might  very  well 
consider  it  as  an  order  to  Almour,  and  that  he  was  deal- 
ing with  him  as  a  Principal  and  not  as  an  agent  of  the 
Plaintiffs,  a  fact  which  was  not,  but  might  and  ought 
to  have  been,  disclosed  at  the  time,  and,  in  that  case,  he 
thought  the  debt  claimed  to  be  due  to  Defendant  by 
Almour  might  be  set  off  against  the  debt  claimed  by 
Plaintiffs  from  Defendant  in  this  suit. 

They  found  a  verdict  for  Defendant  for  $75. 

On  the  12th  day  of  April,  A.  D.  1876,  a  rule  nisi  was 
taken  out  on  the  part  of  the  Appellants  to  set  aside  the 
verdict,  and  to  obtain  a  new  trial  on  the  grounds, 
amongst  others : — 

1.  Because  the  verdict  was  against  law  and  evidence. 

2.  Because  the  verdict  was  against  the  weight  of 
evidence. 

3.  Because  the  verdict  was  against  the  direction  of 
the  Judge  who  tried  the  case. 

4.  For  excessive  damages. 

On  the  11th  September  following,  the  Defendant 
entered  a  remittitur  in  favor  of  the  Plaintiffs,  as  to  the 
the  amount  of  the  verdict  rendered  in  his  favour,  viz. : 
the  sum  of  $76.00. 

On  the  fifth  day  of  February,  A.D.  1877,  an  order  was 
made  by  the  Court  discharging  the  rule  nisi,  granted  to 
set  aside  the  verdict,  and  for  a  new  trial  as  above  stated. 
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1877      Mr.  ^.  p^  Mclntyre  for  Appellant  : — 

Bowman-       To  entitle  the  Respondent  to  set  off  a  debt  due  him 

Machine   from  Almour  against  the  claim  of  the  Appellants,  he 

CJoMPANT  gixould  have  averred  and  proved  that  the  sale  was  made 

Dbmpstbr.  by  a  person  whom  the  Appellant  had  intrusted  with 

the  possession  of  the  goods.    Almour  sold  them  as  his 

own  goods,  in  his  own  name,  as  Principal,  with  the 

authority  of  the  Plaintiff.    The  Respondent  dealt  with 

him  as,  and  believed  him  to  be,  the  Principal  in  the 

transaction,  and  before  the  Defendant  was  undeceived 

in  that  respect  the  set-off  accrued. 

And  there  is  a  total  absence  of  evidence  to  estab- 
lish the  fact  that  at  the  time  of  the  sale  Almour  had  in 
any  wise  the  possession  of  the  goods. 

Fish  V.  Kemplon  (1) ;  Oeorge  v.  Claggitt  (2) ;  Hall  v. 
Hamilton  (3). 

In  the  case  of  Semenza  and  others  v.  Brinsley  (4),  the 
plea  was  held  bad,  for  not  averring  that  the  Defendants 
did  not  know  and  had  not  the  means  of  knowing  that 
Moll  at  the  time  he  sold  the  goods  to  them  was  a  mere 
agent.  In  this  case  Almour  was  not  entrusted  with 
the  possession  of  the  goods. 

[Ritchie,  J. : — Exparte  Dixon  (5)  is  the  latest  case.] 
A  factor  generally  sells  in  his  own  name,  but  a  broker 
cannot  sell  in  his  own  name.    The  order  which  Re- 
spondent signed  proves  that  Almour  was  acting  for 
others. 

The  Appellants  also  contend  that  the  Respondent 
could  not  cure  a  verdict  bad  for  excess  save  on  motion 
and  by  order  of  the  Court,  and  that  it  is  not  shewn 
that  the  remittitur  was  entered  by  virtue  of  any  order 
of  the  Court.     Usher  v.  Dansey  (6). 

(1)  7  C.  B.  694.  (4)  18  C.  B.  N.  S.  467. 

(2)  2  Smith's  L.C.,  6th  Am.  ed.,  198-9.    (5)  L.  R.  4  Ch.  D.  133. 

(3)  24  U.  C.  C.  P.  305.  (6)  4  M.  &  S.  94. 
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Mr.  Cockburn,  Q.  C,  for  Respondent,  was  not  called      ^^'^^ 


upon.  BowMAK- 

TILLB 

The  judgment  of  the  Court  was  delivered  by  S?^ 

The  Chief  Justice  :  ^    «>• 

Dbmpstbb. 

We  are  all  of  opinion  that  the  judgment  of  the  Court 
below  is  right.  From  the  evidence,  so  far  as  it  goes, 
the  jury,  it  is  clear,  decided  on  all  the  facts.  There  is 
no  evidence  of  any  sort,  or  affidavit,  to  show  that  the 
Appellants  were  prejudiced.  They  rested  their  case  on 
the  evidence  adduced,  and  we  think  the  reasons  given 
by  the  Court  below  on  discharging  the  rule  are  suf- 
ficient to  sustain  the  verdict,  and  that  this  appeal  should 
be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors    for    Appellants :     Walker,    Mclntyre    and 

Ferguson. 

Solicitor  for  Respondent :    W.  F.  McCoy, 
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1 877     WILLIAM  DARLING-  and  othebs .Appellants  ; 

June4,5,28^  ^^i, 

ROBERT  BROWN  and  others Respondents. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR 

LOWER  CANADA— (APPEAL  SIDE.) 

Executors,  liability  of-^DSbat  de  compte  —  Interest — Prescription. 

Respondents;  representing  one  of  the  universal  residuary  legatees  of 
one  W,  D,  Sen.,  sued  Appellants  as  joint  testamentary  exe- 
cutors of  the  said  W.  D.  Sen,,  to  render  an  account  and  pay 
over  the  balance  of  the  estate  in  their  hands. 

On  a  d6bat  de  compte  the  total  value  of  the  estate  was  proved  to  be 
worth  $44,525.65.  Of  this  amount  Appellants  in  their  said 
capacity,  as  appeared  by  an  accoimt  rendered  by  them,  took 
possession  of  $14,510.33.  The  balance  of  $30,015.33  appeared  by 
the  books  of  W,  D.  <£?  €o.  to  be  due  to  the  estate  of  W,  D.  Sen,, 
by  W,  D.  Jun,,  one  of  the  executors,  and  to  have  never  come 
into  the  possession  of  the  other  executors. 

Heldj — ^That  under  Art.  913,  Civil  Code  L,  C,  Appellants  were  jointly 
and  severally  responsible  only  for  the  amount  they  took  pos- 
session of  in  their  joint  capacity,  and,  therefore,  that  W.  D. 
Jun.  alone  was  responsible  for  the  amount  of  such  balance. 
[Tckschereauj  J.  dissenting]. 

2.  That  testamentary  executors  cannot  legally  be  charged  with  more 

than  ^tx^er  cfn/.  interest  on  the  moneys  collected  by  them, 
after  their  account  has  been  demanded,  in  the  absence  of  proof 
that  they  realized  a  greater  rate  of  interest  by  the  use  of  such 
moneys, 

3.  That  entries  in  merchants  books,  regularly  kept  and  unchanged 

during  a  term  of  years,  with  an  annual  rendering  of  accounts 
conforming  to  such  entries  to  creditors,  make  proof  against 
such  merchants,  particularly  after  the  death  of  the  creditors. 

4.  That  an  action  against  executors  for  an  account  of  their  adminis- 

tration, and  of  the  moneys  they  have  received,  or  ought  to 
have  received  in  their  said  capacity,  cannot  be  prescribed  other- 
wise than  by  the  long  prescription  of  30  years. 

*Present — Richards,  C.J.,  and  Ritchie,  Strong,  Taschereau,  Foamier 
and  Henry^  J.  J. 
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1  HE  Judgment  appealed  from  was  rendered  by  the      ^^^^ 
Court  of  Queen's  Bench  of  the  Province   of  Quebec.   Daruno 
(Appeal  side)  on  the  18th  of  December,  1 876,  and  con-    Bsown. 
firmed  the  Judgment  rendered  by  the  Superior  Court  at 
Montreal   {Mackay,  J.)  on  the  22nd  day  of  January, 
1876. 

The  Plaintiffs,  as  the  executors  of  the  will  of  the  late 
George  Templeton,  sued  the  Defendants,  executors  of  the 
late  William  Darling,  for  an  accoxmt,  and  for  $6,860.80, 
the  amount  of  the  share  (one-seventh)  in  the  succession 
of  the  late  William  Darling  that  belonged  to  the  late 
Isabella  Darling,  Mrs,  Templeton.  She  died  in  1871, 
leaving  her  share  to  her  husband.  He  died  in  1876, 
leaving  all  to  the  Plaintiffs  in  trust. 

William^  Thomas  and  Henry  Darling  produced  an  ac- 
count, and  by  this  account  the  value  of  the  estate  was 
reduced  from  $44,625.65  to  about  $2,017.18. 

The  Plaintiffs  thereupon  contested  the  account  pro- 
duced and  filed  in  the  case,  and  by  their  d^bat  de 
compte  they  alleged  that,  "  the  Defendants  wholly  neg- 
lected to  make  any  legal  inventory  of  the  estate  and 
succession  of  the  said  testator,  William  Darling,  and 
suffered  the  Defendants  William  Darling  and  Thomas 
Darling  alone  to  manage  and  administer  such  estate, 
and  to  take  possession  of  all  the  property  of  said  estate, 
and  of  all  books  and  papers  connected  therewith,  and 
especially  of  all  the  said  accounts  current  rendered 
yearly  by  Wm,  Darling  Sf  Co.,  since  the  year  1862, 
and  did,  to  all  intents  and  purposes,  constitute  the  said 
Defendants,  William  Darling  and  Thomas  Darling,  their 
agents  and  attorneys,  with  respect  to  all  matters  con- 
nected with  said  estate  and  succession,  and  the  man- 
agement and  administration  thereof,  by  reason  whereof 
they,  the  said  Defendants,  became,  and  were,  and  are 
jointly  and  severally,  responsible  and  liable  to  the  said 
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1877      several  universal  legatees  of  the  said  testator,  William 

Daiilino   l^drlif^g,  in  the  Plaintiff's  declaration  in  this   canse 

^'        fyled  mentioned,  and  to  the  said  Plaintiffs,  in  their 

aforesaid  capacity,  for  their    several    and  respective 

shares  in  the  aforesaid  estate  and  succession." 

That  Wm.  Darling  4*  C'o.  rendered  yearly  accounts 
to  the  late  William  Darling  Sen.,  during  seventeen  years 
before  his  death,  by  all  of  which  they  admitted  to  owe 
him,  as  the  Plaintiffs  claim,  the  statement  for  the  term 
of  the  last  year  of  the  life  of  the  testator  showing 
$44,526.64  due  to  his  estate. 

There  was  an  answer  to  the  dibat  de  compte,  and  a 
demurrer  to  the  conclusions  in  the  said  dibat  de 
comple  for,  among  others,  the  following  reasons : — 

First, — Because  said  allegations  refer  exclusively  to 
questions  between  the  Defendant  William  Darling 
and  the  firm  of  Wm.  Darling  Sf  Co.,  therein  men- 
tioned as  composed  of  the  Defendants,  William  Darling 
and  Thomas  Darling  and  the  late  William  Darling 
Sen.,  and  as  to  whether  said  William  Darling  and 
Wm.  Darling  Sf  Co.,  wore  or  were  not  the  debtors 
of  the  late  William  Darling  Sen.,  and  not  whether 
the  Defendants,  as  executors,  were  accountable  in  the 
premises ; 

Second, — Because  it  is  not  shown  by  said  allegations, 
or  either  of  them,  that  the  Defendants,  as  executors,  re- 
covered, or  became  possessed  of,  or  accountable  for  any- 
thing whatever  which  may  have  been  in  the  hands  of 
the  said  William  Darling  or  Wm.  Darling  Sf  Co., 
due  to  the  said  late  William  Darling  Sen. 

Third, — Because  it  is  not  shown  that  either  the  said 
William  Darling  or  Wm.  Darling  Sf  Co.  owed  any 
debt  to  the  said  late  William  Darling  Sen.,  which 
they,  or  either  of  them,  had  acknowledged  to  owe,  or 
had  undertaken  to  pay  within  the  time  allowed  by 
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law  for  the  recovery  of  the  like  indebtedness  ;  or  that      ^^^7 
the  Defendants  were  bound  and  liable  to  have  pro-   Darling 
ceeded  at  law  for  the  recovery  of  such  indebtedness,    ^^^^ 
and  had  failed  in  their  duty  in  that  behalf  

Besides  the  general  issue  Appellants  pleaded  that  the 
ultimate  result  of  the  transactions  between  William 
Darling  Sen  and  William  Darling  Jun.,  made  William 
Darling  Sen.  not  a  creditor  but  a  debtor. 

That  if  William  Darling  Jun.  had  been  a  debtor, 
which  was  denied,  he  never  paid  nor  would  pay  the 
executors,  and  they  never  did  nor  could  recover  any- 
thing from  him.  Besides,  being  a  commercial  matter, 
the  claim  was  barred  and  prescribed  by  the  lapse  of 
more  than  five  years,  and  also  more  than  six  years 
before  action  brought. 

They  also  denied  the  alleged  agency  for  the  other  exe- 
cutors, and  denied  any  negligence  as  to  inventory, 
which  they  say  was  made  in  the  only  manner  George 
Templeton  or  his  wife  would  permit. 

The  case  came  up  for  trial  before  His  Honor  Mr. 
Justice  Mackay  on  the  Srd  December,  1875,  and  on  the 
22nd  February,  1876,  the  Superior  Court  rendered 
judgment  in  &vor  of  Respondents,  maintaining  the 
(Ubat  de  campte  fyled  by  the  Respondents,  and 
condemning  the  Appellants,  jointly  and  severally,  to 
pay  to  the  Respondents  the  sum  of  $6,860.80  currency, 
besides  interest  at  seven  per  cent.  This  judgment  was 
confirmed  by  the  Court  of  Queen's  Bench  of  the  Pro- 
vince of  Quebec  (api>eal  side). 

On  this  appeal  the  principal  questions  to  be  deter- 
mined were  : 

1st.  Whether,  at  the  time  of  the  institution  of  this 
action,  the  Appellant,  William  Darling  individually, 
or  as  having  carried  on  business  under  the  firm  of 
Wm.  Darling  4"  Co,,  or  as  successor  to  the  firm   of 
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1877       Wm,  Darling    8f    Co,,  composed   of  said  Appellants, 
Darling    William    Darling,   and    Thomas  Davidson,  owed    the 

Brown  ^®^^^®  ^^  ^^®  ®^^^  ^^^®  William  Darling  Sen.  any,  and 
if  any,  what  sum. 

2nd.  Whether  the  Appellants  were  liable  in  the  pre- 
sent action  to  account  for  more  than  they  had  actually 
recovered  and  got  into  their  possession. 

3rd.  Whether  the  Respondents  were  entitled  to  raise 
the  question  of  the  indebtedness  of  the  said  firms  of 
Wm.  Darling  Sf  Co.,  or  of  either  of  them,  or  of  the 
Appellant  William  Darling,  or  of  the  Appellants  Wil- 
liam Darling  and  Thomxis  Darling,  to  the  said  late  Wil- 
liam Darling  Sen. 

4th.  Whether,  if  liable,  the  Appellants  should  have 
been  condemned  jointly  and  severally,  and  whether 
Adam  Darling  should  not  have  been  included  in  the 
judgment,  or  each  condemned  only  for  what  he  received, 
or  for  his  share  of  what  came  into  their  united  posses- 
sion. 

5th.  Whether  any,  and  if  any,  what  part  of  the 
amount  claimed  by  said  d4bat  de  compte  was  barred 
and  prescribed,  either  by  the  prescription  of  five  years 
or  by  that  of  six  years. 

6th.  Whether  the  judgment  against  the  executors 
for  seven  per  cent,  interest  from  the  date  of  the  decease 
of  William  Darling  Sen.  is  well  founded  and  can  be 
sustained. 

From  the  evidence  it  appears  that  Adam  Darling, 
one  of  the  Plaintiffs,  wrote  a  letter  to  the  Respondents 
on  the  11th  August,  1871,  asking  them  to  render  an 
account.  It  was  only  on  the  1st  day  of  May,  1875,  that 
the  Appellants,  after  being  sued,  rendered  their  account, 
and  by  that  account  they  admit  their  joint  indebted- 
ness as  executors  to  the  estate  of  William  Darling  Sen. 
in  a  sum  of  $15,938.01.      On  a  d6bat  de  compte,  it  was 
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proved  by  the  books  of  Wm.  Darling  Sf  Co.,  that  William      1877 
Darling  Jun,  was  indebted  to  the  estate  of  his  father  in    Darlino 
a  farther  sum  of  $80,015.38.    This  indebtedness  arose    gjj^j^ 

in  the  following  manner:  In  1868   William  Darling      

/tin.,  purchased  for  «£4,000  the  stock  in  trade  of 
David  Darlings  and  having  valued  the  goods,  he  placed 
the  value  over  and  above  what  he  paid  for  them,  viz. : 
£2,837  Is.  lid.  to  his  father's  credit,  he  being  interested 
in  the  estate  of  David  Darling,  representing  D.  4*  C. 
Darling.  From  that  time  until  after  the  death  of 
William  Darling  Sen,  in  1871,  William  Darling  Jun. 
continued  this  credit,  paid  interest  on  it,  and  rendered 
an  annnal  statement  to  William  Darling  Sen, 

It  was  also  proved  that  $6,860.80,  the  amount  claimed 
br  Respondents,  was  paid  to  other  legatees  by  William 
Darling  Jun,  as  their  share  in  the  estate  (one  seventh). 

Mr.  CrosSy  Q.C.,  for  Appellants : — 

Executors  are  not,  in  the  Province  of  Quebec,  as 
under  other  systems,  representatives  of  the  deceased 
generally.  They  have  only  such  special  powers  as  are 
gfiven  them  by  the  law,  or  by  the  testament ;  they  are 
like  mere  attorneys,  with  the  powers,  and  the  special 
powers  only,  conferred  on  them  and  no  other. 

Furgole,  Trait6  des  Testaments  (1) ;  Toullier  (2) ;  Now 
veau  Fufgole  (3). 

Testamentary  executors  for  the  purpose  of  the  execution 
of  the  wiU,  are  seized  as  legal  depostiaries  When 
his  duties  are  at  an  end,  the  testamentary  exe- 
cutor must  render  an  account  to  the  heir  or  legatee 
who  receives  the  succession,  and  pay  him  over  the  bal- 
ance remaining  in  his  hands, — Civil  Code,  L,C,  Art.  918. 
He  pays  the  debts  and  discharges  the  particular  lega- 
cies, with  the  consent  of  the  heir  or  of  the  legatee  who 

(1)  T.  4,  Cap.  10,  sec.  4,  Nob.  12  &  1 6.         (2)  T.  5,  Nos.  677  &  578. 

(3)  T.  2,  p.  469. 
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1877  receives  the  succession  ;  or,  after  calling  in  such  heir  or 
Darling  legatee,  with  the  authorization  of  the  Court.  In  the 
Brown.    ^^^  ^^  insufficiency  of  monies  for  the  execution  of  the 

will,  he  may,  with  the  same  consent  or  with  the  same 

authorization,  sell  movable  property  of  the  succession 
to  the  amount  required.  The  heir  or  legatee  may,  how- 
ever, prevent  such  sale  by  tendering  the  amount  re- 
quired for  the  execution  of  the  will.  The  testamentary 
executor  may  receive  the  debts  due,  and  may  sue  for 
their  recovery. — Civil  Code,  L.  C,  Art  919. 

His  seizin  is  not  a  true  possession,  but  a  mere  de- 
tention for  the  heir  or  universal  legatee,  who  can  cause 
it  to  cease  at  any  time,  by  furnishing  the  necessary 
funds  to  pay  the  particular  legacies.  Demolombe  (1) ; 
BouTJon  (2) ;  Coutume  de  Paris  (3) ;  Toullier  (4) ;  Civil 
Code,  L.  C  (5). 

Before  the  Superior  Court  the  question  tried  was 
whether  Wm.  Darling  Sc  Co  were  debtors  of  William 
Darling  Sen.  Now,  if  William  Darling  Jun.  is  indebted 
to  the  estate,  and  if  he  be  at  the  same  time  an  executor, 
he  is  liable,  the  proper  course  to  recover  would  be  on  an 
issue  raised  with  William  Darling  Jun.  alone. 

[Henry,  J. :  Why  did  he  pay  three  legatees  and  refuse 
to  pay  Respondents  ?] 

Any  money  paid  to  the  other  universal  legatees  pro- 
ceeded from  William  Darling  Jun.,  who  had  a  right  to 
pay  it,  without  involving  the  executors  in  a  liability. 

No  executors  account  was  at  any  time  made,  save 
the  one  produced  in  this  cause.  There  was  no  obliga- 
tion on  their  part  to  collect  debts.  All  they  were  re- 
quired to  do  was  to  pay  debts. 

(1)  Don.  t.  5,  No.  57.  (3)  Art.  297. 

(2)  T.  2,  Partie  5,  Ed'n.  1747,  C.  (4)  T.  5,  Nos.  581,  582  & 
11,  sec.  2,  Nos.  14, 15,  19  &  20.  585. 

(5)  Art.  919,  1027. 
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See   FuTgole  (1) ;  Sirey,  Recueil  Ixen.  (2) ;  Coutume      ^^^7 
de  Paris  par  Ferriere  (3) ;  Bourjon  (4) ;  Nouv.  Deniz  (5) ;    Darling 
TduUier  (6) ;  Ricard,  Don.  (7).  B  J;^ 

The  claim  passed  to  the  universal  legatees,  in  whom      

it  became  vested  in  undivided  shares ;  there  is  nothing 
to  prevent  the  representatives  of.  Isabella  Darling  from 
suing  the  universal  legatees  for  her  share  of  this  debt. 

Legatees  are,  by  the  death  of  the  testator  or  by  the 
event  which  gives  effect  to  the  legacy,  seized  of  the 
right  to  the  thing  bequeathed,  in  the  condition  in 
which  it  then  is,  together  with  all  its  necessary  depend- 
encies, and  the  right  to  obtain  payment,  and  to  prose- 
cute all  claims  resulting  from  the  legacy,  without  being 
obliged  to  obtain  legal  delivery. — Civil  Code^  L,  (7.,  Art. 
891. 

Now,  as  a  matter  of  accounts  between  William  Dar- 
ling Sen.,  and  the  different  firms  of  Wm.  Darling 
Sf  Co,  the  only  firm  whose  accounts  shewed  a  balance 
in  favour  of  William  Darling  Sen.  was  that  in  which 
William  Darling  Jun.  was  the  sole  partner,  terminat- 
ing Slst  December,  1864,  at  which  time  the  true  bal- 
ance was  $1,660.94. 

This  being  a  commercial  account,  all  remedy  against 
William  Darling  Jun.  for  its  recovery  is  prescribed 
before  the  acceptance  of  the  executors. 

Moreover,  the  judgment  complained  of  condemns, 
jointly  and  severally,  the  executors  who  defended 
themselves,  and  rendered  an  account ;  and  exonerates 
the  executor  Adam  Darling,  who  allowed  the  case  to 

(1)  T.  4,  c.  10,  sec.  4,  Nos.  U  (5)  Verbo  Ex.  Test.,  p.  217 
&  36.  No.  6,  p.  227  No.  12,  p.  228  No. 

(2)  T.  2,   Verbo  Ex.  Test.,  No.  16,  and  p.  230  No.  8. 
37.  (6)  T.  5,  No.  591 

(3)  T.  4,  p.  284.  (7)  T.  1 ;  Partie  2me.,  C  2,  p. 

(4)  Test  T.  2,  C.  11,  sec.  4,  Nos.  409,  Nos.  84  &  81,  and  p.  410, 

34  &  35,  p.  378.  No.  84. 
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1877  go  by  default,  and  rendered  no  accounts,  although  he 
Darling  admits,  in  his  evidence,  that  he  joined  in  the  adminis- 
Brown  ^^ti^^>  *^d  strains  his  statements  to  make  them  as 
prejudicial  as  possible  to  the  executors. 

Henry  William  lived  at  Toronto,  and  actually  took 
no  part  in  the  adminii^tration  ;  he. is  condemned,  jointly 
and  severally,  with  the  other  Appellants.  As  one  who 
acted  and  was  present  is  not  condemned,  this  cannot 
be  according  to  law  or  justice,  and  should  be  reformed 
in  accordance  with  the  distinct  language  of  the  Code, 

On  this  point  reference  was  made  to  the  following 
authorities  r — 

Bourj'on  (1) ;  Repertoire  de  Merlin  (2) ;  Art.  913 
and  2230  Civil  Code,  L.  C,  and  Art.  1033  of  Code  Nap. 

There  remains  for  discussion  the  question  of  interest. 
Appellants  are  condemned  to  pay  $6,360.30,  within- 
terest  at  7  per  cent,  from  the  19th  January,  1871.  It  is 
difficult  to  conceive  how  executors  can,  in  any  case,  ren- 
der themselves  liable  for  interest  at  the  rate  of  7  per 
cent. ;  if  it  be  on  the  convention,  or  course  of  dealing  of 
Wm.  Darling  8f  Co.,  it  clearly  shows  that  it  is  still 
an  affair  between  Wm.  Darling  8f  Co.  and  the  estate  ; 
that  the  amount  has  not  come  into  the  hands  of  the 
executors,  but  is  in  the  hands  of  Wm.  Darling  8f  Co. ; 
and  that  the  condemnation  in  this  case,  is  that  of  Wm. 
Darliffg  Sf  Co.  through  the  executors,  or  of  the 
executors  in  the  place  of  Wm.  Darling  Sf  Co..  Exe- 
cutors are  only  liable  in  case  of  default  for  interest  at 
the  legal  rate,  and  it  does  not  accrue  until  judicial  de- 
mand or  formal  default  made  (3).  It  is  not  their 
right  even  to  make  a  convention  for  more,  and  there 
is  no  question  of  that  here. 

Mr.  Edward  Martin,  Q.  C,  for  Appellants,  followed : 

There  is  also  evidence  in  support  of  Appellant's  con- 

(1)  T.  2,  Part.  5,  C.  11,  sec.  4,  No.  39.  (2)  Vo.  Ex.  Test.  T.  4,  sec.9,  p.  817. 

(3)  Cioil  Code  L.  C,  Art.  871. 
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tention  that  there  were  errors  in  the  accounts  of   Wil-      1^77 
Ham  Darling  Sen.,  and  the  various  firms  of  Wm.  Darling   Darling 
4"  Co-  of  Montreal,     William  Darling  Jun.  never  got  any    3^^^ 

value  for  an  item  of  <£2,837  Is.  lid  ;  but  estimating  that      

he  would  be  able  to  make  a  profit  to  that  extent  out  of  the 
stock  in  trade  of  the  insolvent  estate  of  D.  Sf  C.  Darling, 
which  he  had  purchased  from  David  Darling,  and  his 
father  being  at  the  time  insolvent  and  in  distressed  cir- 
cumstances, this  credit  was  meant  as  a  provision  for 
him  in  the  meantime,  subject,  as  he,  William  Darling  Jun. 
considered,  to  his  own  control,and  conditional  always  on 
a  profit  being  made  out  of  the  goods,  for  which  he  paid 
full  value  ;  viz.,  13s.  4d.  in  the  £  on  the  original  cost 
and  charges ;  the  difference  between  his  purchase  and 
the  original  cost  and  charges  formed  the  basis  of  the  esti- 
mated profit  that  might  be  obtained. 

Mr.  Strachan  Bethune,  Q.C.,  for  Respondents  : 

The  only  points  which  need  be  discussed  before  this 
Court  are,  whether  Respondents  were  entitled  to  7  per 
cent,  interest ;  whether  the  executors  ought  to  be  jointly 
severally  condemned  ;  and  whether  the  debt  was  pre- 
scribed. 

There  can  be  no  doubt  that  the  executors,  by  the  will, 
were  directed  to  pay  to  each  of  William  Darling  Sen.'s 
universal  legatees  and  devisees  their  respective  shares  in 
the  estate.  But  as  Appellants  suffered  William  Darling 
Jun,  and  Thomas  Darling  alone  to  manage  and  administer 
the  estate,  and  did,  to  all  intents  and  purposes,  constitute 
them  their  agents  and  attorneys,  Respondents,  I  con- 
tend, are  entitled  to  recover  against  Appellants,  jointly 
and  severally,  the  amount  which  has  been  provedby  the 
books  of  Wm,  Darling  Sf  Co.  and  by  the  yearly  account- 
ings, statements  and  acts  of  Wm.  Darling  8f  Co.  to  be  in 
their  possession,  as  forming  part  of  the  estate  of  the 
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^877      testator.    Pothier    on    Obligations    (1) ;    Dantil  de  la 

Darung   Preuve  (2) ;  Diocon  on  Evidence  (8). 

Broww         "^®  *^  Adam  Darling  (also  a  Defendant  in  the  cause), 
all  I  have  to  say  is,  there  is  no  issue  between  Respond- 
ents and  him ;  the  litigation  which  is  now  before  the 
Court  is  upon  a  dibat  de  compte  with  which  Adam 
Darling  had  nothing  to  do. 

Respondents  are  entitled  to  the  same  amount  and  to 
the  same  interest  as  the  other  legatees,  H.  W,  Darlings 
Mrs.  Grace  Lyell^  Adam  Darlings  Thomas  Darlings  and 
William.  These  legatees  have  each  received  from 
William  Darling  Jun,  the  sum  now  claimed  by  Res- 
pondents with  interest  at  seven  per  cent. 

There  can  be  no  question  as  to  what  prescription 
should  effect  this  debt.  The  Court  below  was  unani- 
mous that  the  only  prescription  applicable  is  that  of  30 
years.  Supposing  even  the  debt  were  of  a  commercial 
nature,  there  is  no  clearer  principle  of  law  than  that 
yearly  payments  of  interest  (as  were  made  in  this  case) 
would  interrupt  the  prescription :  Dunod  de  la  Pre- 
scription (4). 

The  only  point  on  which  there  can  be  any  doubt  is 
whether  Henri/  William  and  Thomas  Darling  should  be 
condemned,  as  well  as  William  Darling  Jun.  Respon- 
dents based  their  claim  on  the  fact  that  these  two  left  the 
moneys  in  the  hands  of  William  Darling  Jun.  and  are 
therefore  responsible  for  his  indebtedness.  However, 
Respondent  would  be  satisfied  with  a  judgment  con- 
demning William  Darling  Jun.  alone. 

Mr.  Cross,  Q.  C,  in  reply. 

Taschereau,  J. : — 

This  is  an  appeal  by  William  Darling,  Thomas  Dar- 

(1)  No.  757.  (3)  Sec.  1183. 

(2)  P.  551.  Nos.  26,  27.  (4)  Nos.  171, 172. 
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ling  and  Henry  Darlings  under   their  qualities  as  exe-      1^77 
cutoTS  of  the  last  will  and  testament  of  the  late  William   Darliko 
Darling  Sen.,    from  a   judgment  condemning   them    ^^^ 

jointly  and  severally  to  pay  to  the  Respondents,  in  their      

qualities  of  executors  and  trustees  under  the  last  will 
and  testament  and  codicils  of  the  late  George  Templetonj 
the  sum  of  $6,860.80,  balance  of  their  gestion  and  ad- 
ministration, as  being  the  share  of  said  George  Temple* 
ton  as  representative  of  his  late  wife  Isabella  Darling, 
who  was  one  of  the  seven  universal  legatees  of  the  late 
William  Darling  Sen.  The  Appellants  rendered  an  ac- 
count, which  was  contested  by  the  Respondents, 
who  succeeded  in  the  Superior  Court,  and  in  the  Court 
of  Queen's  Bench,  at  Montreal,  the  condemnation  being 
for  f  6,860.80,  with  interest  at  Y  per  cent,  from  19th 
January,  1871.  The  principal  difficulty  in  the  case  was 
as  to  the  debt  of  $30,016.88,  which,  on  the  first  day  of 
January,  187 1 ,  appeared  to  have  been  due  by  the  firm 
of  Wm,  Darling  Sf  Co.  to  the  said  late  William  Darling 
Sen.,  and  which  was  in  the  hands  of  the  said  William 
Darling  Jun,  He,  William  Darling  Jun.,  denied  the  debt 
and  pleaded  prescription  of  five  and  six  years  against 
the  same.  It  was  satisfactorily  proved  that  all  accounts 
between  the  late  William  Darling  Sen.  and  Wm, 
Darling  Sf  Co.  were  settled  yearly  for  seventeen  years 
up  to  the  1st  January,  1871,  and  that  there  was  a  bal- 
ance of  account  at  this  last  date,  of  $80,028.85,  with  the 
interest  thereon,  in  favour  of  William  Darling  Sen. 
But  it  is  contended  by  the  Appellants,  that  though  this 
balance  appears  in  the  books  of  Wm.  Darling  if  Co. 
still  this  was  not  sufficient  acknowledgment  of  the  debt, 
inasmuch  as  this  entry  was  not  signed  by  the  parties 
thereto,  and  besides  that  this  debt  was  prescribed  by 
five  and  six  years.  I  diflfer  from  these  pretentions  of 
the  Appellants,  for  it  is  admitted  that  entries  in  a  trader's 
books    made  regularly  are  a  complete  proof  against 
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1877  him,  unless  an  error  has  been  proved ;  no  such  error 
Daauko  has  been  proved,  and  I  say  that  it  would  be  a  singular 
Browk.    circumstance  if,  after  17  years  continuous  acknowledg- 

ment,  an  error  had  been  discovered   for  the  first  time 

by  the  debtor,  and  the  amount  appearing  to  be  due  only 
repudiated  after  the  death  of  the  creditor.  Moreover,  the 
fact  that  the  Appellants  have  settled  with  the  other 
legatees  of  William  Darling  Sen.  on  the  same  basis  af- 
fords a  very  strong  presumption  in  favour  of  the  legiti- 
mate existence  of  the  debt. 

The  Appellants,  I  have  said,  contend  also  that  this 
claim  is  prescribed  by  either  five  or  six  years.  This 
prescription  cannot  apply,  as  the  transaction  was  not  ol 
a  commercial  nature,  the  loan  by  a  non-trader  to  a  trader 
not  being  a  commercial  transaction  and  not  subject  to  the 
limitation  of  six  years,  as  decided  in  the  case  of  Whishaw 
V.  Gilmour  (1).  The  following  authorities  also 
favour  of  this  decision  ;  viz.,  Pardessus  (2) ;  Goujet 
et  Merger  (3),  and  many  others.  Even  admitting 
for  the  sake  of  argument  that  the  claim  in  question 
could  be  regarded  as  one  of  a  commercial  nature,  chap. 
67  of  the  Consolidated  Statutes  of  Lower  Canada^  on 
which  the  Appellants  rely  to  maintain  their  six  years' 
prescription,  does  not  apply,  inasmuch  as  the  entries  in 
the  books  of  Wm.  Darling  Sf  Co.  up  to  the  30th  Septem- 
ber, 1871,  take  the  case  out  of  the  statute  of  limitations. 
The  prescription  of  five  years  being  a  new  prescription 
introduced  by  the  Civil  Code  cannot  be  invoked,  as 
under  article  2,270  of  the  same  Code  prescriptions  begun 
before  the  promulgation  of  that  Code  must  be  governed 
by  the  former  law.  Moreover,  the  Appellants,  since  the 
opening  of  the  succession  in  January,  1871,  came  into 
possession  of  the  moneys,   not  as   contracting  parties, 

(1)15  L.  C.   R.   177.  (2)  Droit  Commercial  T.  l,pp.5  to  89. 

(3)  1  Diet  (le  Drt.  Com.,  To.  Acte  de  Commerce,  p.  24,  25. 
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but  as  tmstees  or  executors,  and  in  such  quality  they      1877 
could  not  prescribe  the  claim  by  such  short  prescription.    Daruno 
Their  relations  with  the  estate  of  William  Darling  Jun.    g^^'^j, 

were  not  of  a  commercial  nature,  and,  therefore,  the      

only  prescription  which  could  apply  would  be  that 
of  thirty  years,  which  this  case  has  not  yet  reached. 
The  most  serious  objection  of  the  Appellants  is  that 
they  were  jointly  and  severally  condemned  to  pay  the 
sum  in  question— that  there  is  error  so  far  as  to  a  joint 
and  several  condemnation.  The  matter  is  regulated  by 
article  918  of  the  Civil  Code  L.  C,  which  is  in  these 
words: 

Executors  exercising  joint  powers  arQ  jointly  and  severally  bound 
to  render  one  and  the  same  account,  unless  the  testator  has  divided 
their  functions  and  each  of  them  has  kept  within  the  scope  assigned 
to  him.  They  are  responsible  only  each  for  his  share  for  the  property 
of  which  they  took  possession  in  their  joint  capacity,  and  for  the 
payment  of  the  balance  due,  saving  the  distinct  liability  of  such  as 
are  authorized  to  act  separately. 

There  may  be  some  ambiguity  in  that  article 
but  it  seems  to  us  that  though  the  article  913  of 
the  Civil  Code  obliges  the  executors  to  render  jointly  . 
and  severally  an  account  of  their  gestion  and  adminis- 
tration, it  does  not  condemn  them  to  pay  the  balance 
jointly  and  severally,  but  merely  make  each  of  them 
responsible  for  his  share  of  the  property  of  which  they 
have  taken  possession  in  their  joint  quality.  This  is 
in  conformity  also  with  article  1105  of  the  same  Code^ 
which  says  that  in  purely  civil  cases  an  obligation  is 
not  presumed  to  be  joint  and  several,  it  requires  express 
terms  to  make  it  such,  but  in  commercial  cases  the 
joint  and  several  liability  is  presumed. 

We  are  all  of  opinion  that  there  is  error : 

1.  In  the  part  of  the  judgment  appealed  from 
condemning  the  Defendants  jointly  and  severally. 

2.  In  relation  to  the  rate  of  interest  at  ^7  per  cent 


40  STTPEEME  COUBT  OF  CANADA,      [VOL.  II. 

18T7  Yfe  do  not  aee  our  way  clearly  enough  to  say  that  the 
Djjujso  executors  hare  undertaken  to  pay  the  7  per  cent.  It 
Bkowv     's'^^d  ^  reduced  to  6  per  cent. 

3.  That  the  date  from  which  the  interest  is  allowed 
by  the  judgment  to  run,  should  be  altered  from  the 
19th  January,  1871,  to  11th  August,  1871,  when  the 
executors  were  mis  en  demeure  to  render  an  account. 

The  judgment  will  therefore  be  confirmed,  with  costs, 
saye  and  except   the  above  modifications. 

As  to  that  part  of  the  judgment  now  being  about  to  be 
pronounced,  which  declares  that  the  three  Api)ellant8, 
William  Darling,  Thomas  Darling  and  Henry  William 
Darling  shall  be  condemned  each  in  different  sums  of 
money,  I  must  here  enter  my  dissent.  I  think  that  this 
is  against,  not  only  the  spirit,  but  the  letter  of  the  913th 
article  of  the  Ci  vt7  Code,  which  says  the  executors  are 
each  responsible  only  for  his  share  of  the  balance  of  the 
account,  saving  the  distinct  responsibility  of  those 
authorized  to  act  separately  (which  is  not  the  case  in 
this  instance.)  For  I  say  they  took  the  whole  estate  un- 
der their  common  charge,  allowed  William  Darling  J un. 
who  was  a  debtor  of  the  estate,  to  keep  a  large  sum  of 
money  in  his  hands,  and  though  they  had,  under  article 
919  of  the  Civil  Code,  the  right  to  sue  him 
for  that  sum,  they  allow  him  to  keep  it,  and  this 
contrary  to  that  article.  In  this  way  they  had  a  certain 
discretion  to  exercise,  and  if,  with  the  view  of  favouring 
their  brother  William  they  did  not  force  him  to  settle 
that  part  of  the  assets  of  the  estate,  which  the  law 
invests  them  with  as  executors,  they  become  answer- 
able for  the  consequences  of  a  possible  loss  for  their 
allowing  their  brother  William  to  keep  that  sum ;  in 
fact,  he  became  their  joint  depositary  for  that  amount. 
It  is  with  the  view  of  avoiding  a  loss  somewhere  that 
the  Code  says  that  an  executor  will  be  answerable  for  his 
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share  of  the  balance  of  account.    "With  the  distinction      1^77 
made  by  the  judgment  of  this  Court,  should    William    Darlino 
Darling  Jun.  become  insolvent,  a  great  portion  of  the    ^  ^' 

assets  would  be  lost,  inasmuch  as  the  two  others  are  only      

condemned  to  pay  comparatively  a  very  small  sum.  As 
I  interpret  the  law,  each  executor,  unless  his  duty  is 
distinctly  pointed  out  by  the  will,  is  bound  to  see  that 
his  co-executors  do  their  duty,  and  though  he  may  rely 
on  them  for  the  administration,  he  is  still  answerable 
for  his  share  in  common  with  the  other  executors.  It 
would  be,  in  my  opinion,  opening  the  way  to  fraud, 
and  endangering  the  condition  of  children  and  heirs  in 
general  to  allow  the  executors  to  claim  an  exemption  of 
their  joint  liability  for  the  balance  due  in  their  admin- 
istration. I,  therefore,  differ  from  that  part  of  the  judg- 
ment to  be  rendered. 

FOUBNISB,  J. : — 

Poursuivis  en  reddition  de  compte  comme  ex6cu- 
teurs  du  testament  de  feu  William  Darling  leur 
pere,  les  Appelants  ont  conjointement  rendu  compte 
de  la  somme  de  $15,938.01,  reconnaissant  ainsi 
Favoir  en  leur  possession  ou  du  moins  a  leur  disposi- 
tion. 

Les  Intim^s  ont  r^pondu  k  ce  compte  par  des  d^bats 
contestant  Titem  de  $10,620.48  port6  en  dfipenses,  pour 
pr6tendus  frais  de  commission,  int6r6ts,  etc.,  r6clam6s 
par  Wm.  Darling  et  Cie.  centre  la  succession  de  leur 
pere;  et  all6guant  que  les  Appelants  sont  en  outre 
tenus  comptables  de  la  somme  de  $80,015.38  due  a  la 
dite  succession  par  William  Darling  Jun,  Ces  d4bals 
se  terminent  par  une  conclusion  demandant  que  les  dits 
ex6cuteurs  testamentaires  soient  conjointement  et  soli- 
dairement  condamn6s  k  payer  la  somme  de  $6,360.80, 
6tant  un  septieme  de  la  somme  de  $44,525.54  qui  doit 


i« 


AppTHciaa:  1a  p'^5aTr  en  c*rv:ir  laase  d*  1*  m^me 
mjaki^re  qi*r  I'oai  fid:  I-?*  Jog^  en  Gxir  de  premiere 
iuEtaztoe  et  en  0>nr  d'App^el  je  sni*  cocame  em  et 
;j<Ki7  Ie:%  m^mes  mod^.  Arrire  a  la  ooncindon  que  la 
ral^nr  v>tale  de  la  «u<Ki&s6ion  es^  de  $ii.5^  54  dont 
un  wfptieme,  *aToir:  I^.S^-*?  w  do::  rerenir  a  chacun 
den  *-ept  legataire*  de  Willimm  Dathms  Sem.  mais  je 
ne  f^Mncour*  pi*fe  dans  c>rite  parde  da  jngement  pronon- 
^nt  contre  le!&  Appelant^  one  condamnacion  solidaire 
I^/ar  Of;  monuuit  avec  intrret  a  7  p.  cent.  Cest  a  ces 
d^ftu  dernier*  points  one  je  bomerai  mes  observarions 
KUJ  le  jo^ement  sonmis  a  notre  revision- 
La  qne;fetion  fcoulevee  par  le  demmrrer  des  Appelants 
tar  la  qne«tion  de  la  responsabilite  des  eiecntears 
t^tameutaireft  conjoints  ne  manqne  pas  d'importance 
et  n'efft  pas  non  pins  sans  difficalte.     La  Coar  da  Banc 
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de  la  Reine  a  admis  le  principe  de  la  solidaritfe  et  les  a      1877 
condamn^s  en  consfeqnence.     Sur  qnoi  s'est-elle  fond6e   Darlino 
I>our  en  arriver  Ik  ?  Est-ce  parce  que  les  faits  de  la  cause    ^^^ 

6tabli88aient  contre  eux  qnelques  actes  de  mal  adminis-      

tration  on  de  negligence  grossidre,  commis  en  lenr 
qnalite  d'ex^cntenrs  conjoints,  et  qui  seraient  de  nature 
k  entndner  la  solidarity  comme  consequence  ?  Ou  bien 
encore,  est-ce  en  invoquant  TArt.  913  du  Code  Civil  que 
la  Cour  d'Appel  s'est  crue  justifiable  de  declarer  que 
les  Appelants  etaient  solidairement  responsables  du 
montant  de  la  condamnation?  Aucun  de  ces  deux 
motifs  ne  me  parait  suffisant.  D'abord  la  solidarity  ne 
pent  r^snlter  de  leur  mauvaise  gestion,  car  il  n'est  ni 
prouvfe  ni  aliegue  qu'il  y  a  en  malversation,  et  m^me 
en  semblable  cas,  chacun  ne  serait  responsable  que  des 
consequences  de  ses  propres  actes. 

La  solidarite  entre  executeurs  testamentaires,  il  est 
Trai,  pent  exister,  lorsqu'ils  se  sont  constitues  manda- 
taires  les  nns  des  autres;  mais  dans  ce  cas  elle  ne 
resolte  pas  de  leur  qualite  d'execnteurs  testamentaires, 
mais  bien  du  contrat  de  mandat  qu'ils  ont  fait  entre 
eux  relativement  k  leur  administration,  suivant  TArt. 
1712  du  Code  Civil  qui  etablit  la  solidarite  entre  man- 
dataires.  Comme  il  n'y  a  dans  cette  cause  aucune 
preuve  que  les  executeurs  testamentaires  ont  agi  comme 
procureurs  les  uns  des  autres,  il  n'y  a  par  consequent 
aucune  raison  de  leur  faire  Tapplication  de  cot  article. 

Les  executeurs  testamentaires  n'ayant  point  fait  in- 
ventaire,  on  ne  pent  pas  dire  qu'ils  sc  sont  mis  de  cette 
maniere  en  possession  de  toute  la  succession.  Leur  red- 
dition  de  compte  est  la  seule  preuve  qu'ils  soient  deve- 
nns  conjointement  en  possession  d'une  partie  des  biens 
qui  la  composait,  savoir:  au  montant  de  $15,988.01 
pour  lequel  ils  ont  admis  leur  comptabilite.  Quant  au 
surplus,  consistant  dans  la  somme  de  $80,015.83,  due 
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l^*^*^  par  William  Darling  Jun.  qui  nie  la  devoir,  elle  n'a 
Darling  jamais  pass6  en  la  possession  des  autres  executeurs. 
Brown      WMiam  Darling  Jun.  chez  qui  s'est  oper6  la  confusion 

de  ses  qualites  de  debiteur  et  d'ex6cuteur  testamemtaire, 

en  est  toujours  demeur6  seul  en  possession,  et  doit  en 
^tre  tenu  seul  responsable  en  sa  quality  d'executeur 
testamentaire.  D'apres  ce  qui  precede  on  ne  peut  cer- 
tainement  pas  conclure  que  les  executeurs  testamentai- 
res  sont  devenus  solidairement  responsables. 

Ce  n'est  pas  non  plus  en  vertu  de  TArt  913  du  Code 
Civil,  que  Ton  peut  les  declarer  tenus  solidairement  de 
payer  le  reliquat  du  compte.  Le  3eme  paragraphe  de 
cet  article  s'exprime  ainsi : 

Les  exeouteurs  qui  exercent  les  pouvoirs  coryoints  sont  tenus 
solidairement  de  rendre  un  seul  et  mSme  compte. 

La  solidarite  §tablie  ici  ne  porte  6videmment  que  sur 
Tobligation  de  rendre  un  seul  et  m&me  compte, 

S'il  y  avait  eu  intention  de  T^tendre  au  paiement  du 
reliquat  du  compte,  les  codificateurs  n'auraient  pas 
manque  de  Texprimer  formellement,  parceque  c'eut  ete 
introduire  une  importante  derogation  a  Tancien  droit, 
qu'il  6tait  de  leur  devoir  de  signaler. 

Comme  il  est  de  principe  que  la  solidarity  ne  peut 
point,  par  analogic,  6tre  6tendue  d'un  cas  a  un  autre, 
les  codificateurs  ne  I'ayant  appliquee  qu'a  Tobligation  de 
rendre  un  seul  et  mSme  compte,  on  ne  peut  pas  en 
conclure  par  induction  qn'ils  ont  voulu  Tfitendre  au 
paiement  du  reliquat  de  compte.  II  me  semble  que  par 
cet  article,  loin  de  prononcer  la  solidarity,  le  4eme  pa- 
ragraphe  dit  positivement  le  contraire  II  y  est  d6clar6 
en  ces  termes : 

II  (les  executeurs)  ne  sont  declares  responsables  que  chacun  pour 
leur  part  de  biens  dont  Us  ont  pris  possession  en  leur  qualify  con- 
joints,  et  du  paiement  du  reliquat  de  compte. 

Suivant  ma  maniere  de  lire  TArt.  913,  le  paragraphe 
Seme  oblige  solidairement  les  executeurs  conjoints,  seu- 
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lement    a    rendre  un  setil  et  m6me  compte.     Ce  qui      ^877 
serait  plus  correctement  exprime,  en  disant  que  cette    dIjruno 
obligation  de  rendre  compte  est  indivisible  ;  et  le  4eme    ^J^^ 

paragraphe  definit  et  limite  leur  responsabilit§  k  la  part      

des  biens  dont  chacun  d'eux  a  pris  possession.  Cette 
conclusion  parait  surtout  raisonnable  lorsque  Ton  r§fl6- 
chit  que  les  fonctions  des  ex^cuteurs  testamentaires  sont 
gratuites  et  toutes  de  confiance.  On  comprend  plus 
facilement  alors  le  motif  du  legislateur  en  n'y  attachant 
pas  la  rigoureuse  condition  de  la  solidarite,  condition 
qui  serait  de  nature,  dans  bien  des  cas,  a  faire  refuser 
ces  fonctions. 

Dans  leur  rapport  sur  cet  article  les  codificateurs 
declarent  qu'il  est  suivant  les  autorit^s  tant  fran^aises 
qu'anglaises.  Ni  dans  Tun  ni  dans  Tautre  de  ces  deux 
systemes,  les  ex6cuteurs  testamentaires  ne  sont  tenus 
solidairement  des  actes  les  uns  des  autres. 

L'Art  1033  du  Code  Civil  fran9ais  dit : 

S'ily  a  plusieursexecuteurs  testamentaires,  ♦  ♦  *  ilsseront  so- 
lidairement responsables  du  compte  du  mobilier  qui  leur  a  et^  confix,  k 
moins  que  le  testateur  n'ait  divise  leur  fonctions. 

Suivant  Demolombe  plusieurs  commentateurs  ont 
donne  une  trop  grande  etendue  a  cette  solidarity  qui, 
suivant  son  avis,  doit  ^tre  limitee  a  Tobligation  de  ne 
rendre  qu'un  seul  compte  et  ne  s'etend  pas  jusqu'4  les 
rendre  solidaires  du  paiement  du  reliquat  de  compte. 
Voici  comment  il  s'exprime  a  ce  sujet  (1) : 

S'agit-il  de  la  responsabilite  des  faits  relatifs  a  Pex6cution  testa- 
mentaire?  Chacim  r^pond  de  soi  sans  doute  pour  le  tout;  mais 
chacun  ne  repond  que  de  soi  et  n^est  pas  solidaire  des  autres. 

On  a  enseign^,  toutefois,  la  doctrine  contraire,  etquel'article  1033, 
derogeant  k  Particle  1995,  Stablissait  la  solidarite  des  executeurs  tes- 
tamentaires, relativement  aux  actes  de  leur  gestion  (Comp.  Delvin- 
courj  t.  1 1,  p.  95,  note  8 ;  Ooin-Delisle,  art.  1033 }  Marcad^,  art.  1033, 
No.  1). 

Kais  Particle  1033  ne  nous  parsdt  dire  rien  de  pareil ;  ce  qui  en 

(1)  Vol.  22,  Nos.  39  et  40. 
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resulte  seulement,  c^est  que  les  ex^cuteurs  testamentaires  serontso- 
lidairement  responsables  du  compte  du  mobilier  qui  leur  a  iUconJU; 
done,  il  n'etablit  pas  la  solidarite  pour  les  faits  de  l'ex6cution  testa- 
mentaire,  mais  seulement |70ur  le  compte  du  mobilier. 

De  la  deux  consequences : — 

1^.  En  aucun  cas,  lors  mSme  que  le  mobilier  leur  a  6te  confie,  les 
ex^cuteurs  ne  sont  solidaires  de  leur  gestion  reciproque ;  et  cela  est 
trds  juste,  puisque  chacun  d'eux  peut  agir  seul,  sans  le  concours  des 
autres.  Nous  savons  bien  que  Ton  a  repondu  que,  si  cette  solidarity 
les  efbraye,  ils  peuvent  refuser !  Oh !  certainement !  et  ils  n'y  manque- 
raient  pas  sans  doute,  si  telle  6tait  la  condition  qu'ils  dussent  subir ! 
mais  appareounent,  on  ne  nomme  pas  des  ex6cuteurs  testamentaires 
pour  quails  refusent ;  et  la  loi  n'a  pas  du  leur  faire  en  consequence 
line  situation  inacceptable. 

2^.  lis  ne  sont  solidairement  responsables  du  compte  du  mobilier, 
que  dans  le  cas  ou  il  leur  a  6t4  conJU,  c'est-a-dire  seulement  lorsque 
le  testateur  leur  en  a  donn6  la  saisine.  (Comp.  Duranton,  t.  9,  No. 
423  J  Demante,  t.  4,  No.  178;  Bayle-Mouillard  sur  Greniery  t.  3,  No. 
329,  note  6 ;  Troplony^  t.  4,  No.  2041). 

40. — Et  m^me,  en  ce  qui  conceme  la  responsabilite  solidaire  du 
compte  du  mobilier,  la  maniere,  dont  on  Texplique  generalement, 
nous  porte  a  croire  qu'elle  a  ete  6tendue  au-dela  de  ces  v^ritables 
termes. 

La  conclusion,  que  Pon  d^duit,  en  generale,  de  Particle  1033,  parait 
bien  Stre  en  efiet,  que  les  ex^cuteurs  testamentaires,  dont  les  fonc- 
tions  n'ont  pas  ete  divisees,  et  auxquels  le  testateur  a  donne  la  saisine 
du  mobilier,  sont  solidairement  responsables  du  mobilier  lui-mSme, 
c'est-ii.-dire  de  la  representation  effective  de  ce  mobilier  ou  de  sa 
valeur.    (Comp.  les  citations  supra  No.  38). 

Mais  il  nous  semble  que  telle  n'est  pas  la  portee  de  Particle  1033, 
lorsqu'il  declai*e  que  les  ex^cuteurs  testamentaires  sont  solidairement 
responsables  du  compte  du  mobilier)  il  ne  dit  pas,  en  effet,  solidaire- 
ment responsables  du  mobilier )  et  ces  deux  formules  sont  certainement 
difierentes. 

L'lm  des  ex^cuteurs,  par  exemple,  a  disparu,  emportant  une  partie 
des  valeurs  mobilidres  de  la  succession )  les  autres  sont-ils  solidaire- 
ment responsables  de  ces  valeurs,  en  ce  sens  qu'ils  sont  tenus  de  les 
payer  eux-m^mes  de  leurs  propres  deniers  ? 

Nous  ne  les  croirions  pas  j  obliges  qu'ils  sont  de  rendre  compte  du 
mobilier,  il  faudra  sans  doute  qu'ils  prouvent  que  ce  detoumement 
a  ete  commis  par  I'un  des  ex^cuteurs )  mais  une  fois  cette  preuve 
faite,  est-ce  qu'il  ne  leur  suffira  pas  de  porter,  en  compte,  cette  va- 
leur perdue  sans  aucun  fait,  qui  leur  soit  imputable  ?  il  faut,  suivant 
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nous  r^pondre  affirmativement ;  sans  quoi,  on  arriverait  &  Stablir  une 
Traie  solidarity  entre  les  ezecuteurs,  qui  se  trouveraient  responsabies 
les  uns  de  la  faute  des  autres  (voyez  article  1205) ;  il  y  aurait  la,  en 
outre  une  contradiction  dans  Particle  1033,  lui-mSme,  qui,  tout  en 
declarant  que  chacun  des  ex^cuteurs  ne  r6pond  que  de  ses  faits,  le 
rendnut  en  meme  temps,  responsable  des  ddtoumements  commis 
par  les  autres ! 

Duranton,  [vol.  9,  No.  423,  p.  894,]  dfeveloppe  la  m6me 
doctrine. 

Foujol,  [Donations  et  Testaments,  vol.  2,  p.  856,]  s'ex- 
prime  ainsi  sur  la  m6me  question : 

Cette  responsabilite  est  au  surplus  limit6e  au  compte  du  mobilier 
qui  leur  a  et6  confi6. 

Troplong,  [des  Donations  et  Testaments,  No.  2041,]  dit : 

Qu'en  principe  les  ex6cutours  testamentaires,  meme  dans  le  cas 
ou  leurs  fonctions  ne  sont  pas  divisees.  ne  sont  pas  responsabies  soli- 
dairement  les  uns  des  autres. 

Grenier :  [des  Donations,  vol.  3,  p.  8,  Note  de  Bayle- 
Mouillard ;] 

Mais  il  faut  se  garder  d'ajouter  a  la  rigeur  de  cette  responsabilite. 

De  Laj)orte  [9,  Pandectts  Fran9aises,  p.  190,  sur  Tart. 
1033,]  dit  que,— 

Tous  les  auteurs  enseignent  que  chacun  des  execute ui*s  testa- 
mentaires  n'est  responsable  que  pour  sa  part  du  reliquat,  en  con- 
venant  que  I'obligation  de  rendre  le  compte  est  soliduire  pour  §viter 
la  multiplication  des  contest^itions. 

C'est  evidemment  cette  doctrine  que  les  codificateurs 
ont  adopts  dans  Tarticle  913.  La  solidarite  se  bornerait 
done  a  Tobligation  de  rendre  compte,  et  quant  au 
paiemcnt  du  reliquat  chacun  en  paiera  sa  part  suivant 
la  proportion  des  biens  dont  il  est  devenu  en  possession. 

Faisant  application  de  cette  doctrine  aux  faits  de 
cette  cause,  je  suis  d'avis  que  les  trois  ex6cuteurs  tes- 
tamentaires  Appelants  en  cette  cause  et  rendant  compte, 
devraient  6tre  conjointement  condamnes  a  payer  un 
septieme  de  la  somme  de  $14,510.33,  et  William  Darling 
JuH,,  comme  6tant  et  ayant  toujours  6t6  seul  en 
I)06session  de  la  somme  de  $30,015.33,  condamn6 
seul  a  en  payer  un   septieme.     Ces  montants  r6unis 
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1^77      forment  la  somme  de  $6,360.80  revenant  k  chacun  des 
Djjmjxg   l^gataires  sur  la  valeur  totale  de  la  succession.     L'in- 

Bbowit     ^^^^^  ^^^^  ^^^^  reduit  a  6  par  cent  parcequ'il  n'a  6t6  fait 

aucune  preuve  d'une  convention  le  fixant  a  un  tanx 

plus  elev6. 

The    Chief   Justice,    ajo)   Ritchie,   Strong   & 
HsNBY  J.  J.,  concurred. 

Appeal  dismissed  with  costs,  with  certain 
variations  in  the  Judgment  of  the  court 
below  as  to  Joint  liability  of  executors 
and  as  to  interest. 

Solicitors  for  Appellants :  Cross,  Lunn  ^  Davidson. 
Solicitors  for  Respondents  :  Bethume  Sf  Bethume, 


1877     THOMAS  W.  CHESLEY Appellant; 

ALBERT    MURDOCH    and)  j>^ar^^^^„n.. 

TREMAIN  RUMSEY,         J  kespondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 


Construction  of^lst  sec,  ch.  96,  Bev,  Stats,  N,S,  Ath  Series^^Actions 
against  Administrators — Evidence  of  Plaintiff"  not  admissible, 

C.  sued  M  d;  B.f  M,  accepted  service  aiid  acknowledged  amount  due, 
but  R,  pleaded  to  the  action.  Before  trial  both  defendants 
died.  Then  C,  R,  6:  R,  R,,  as  administrators  of  R,^  were,  before 
trial,  made  parties  to  the  action.  At  the  trial  C,  was  examined  as 
a  witness  in  support  of  his  own  case,  and  when  asked  what  had 
taken  place  between  him  and  the  deceased  M,  d:  R,,  the  learned 
Judge  ruled  that  the  evidence  was  inadmissible  under  sec.  41, 
ch,  96  of  the  Revised  Statutes  of  Nova  Scotia,  4th  series.    (1) 

(I)  Seo.  41.  On  the  trial  of  any  ceeding  in  any  Court  of  justice, 

issue  joined,  or  of  any  matter  or  or  before  any  person  having  by 

question,  or  on  any  inquiry  arising  law    or  by    consent   of  parties 

in  any  suit,  action,  or  other  pro-  authority    to  hear,  receive  and 


*Prbsbnt. — Richards,    C.J.,  and  Ritchie,  Strong,  Tasohereau, 
Foumier  and  Henry,  J.J. 
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Held  (afl&rming  the  judgment  of  the  Ck>urt  below) : — ^That  under  said  1877 

section,  m  an  action  against  administrators  made  parties  to  an  >-«-v^ 

action  after  issue  joined,  but  before  trial,  the  Plaintiff  cannot  give  ^ 

any  evidence   in   his  own  favor  of  dealings  with  a  deceased  Mu&dooh. 
Defendant.    [JJcnry,  J.  dissenting.] 

This  was  an  appeal  to  the  Supreme  Court  of  Canada 
from  the  judgment  of  the  Supreme  Court  of  Nova  Scotia^ 
discharging  a  rule  nisi  for  a  new  trial,  granted  by  the 
said  last  mentioned  Court  to  the  Appellant  herein. 

The  action  was  brought  by  Appellant  against  the  Res- 
pondents to  recover  $895.91  for  orchard  produce,  and 
also  for  money  due  on  an  account  stated,  and  for  interest 
on  money  forborne  to  the  Defendants. 

The  Defendant  Murdoch  accepted  service  of  the  writ, 
and  confessed  his  indebtedness  to  the  Plaintiff  to  the 
amount  of  $875.71. 

examine    evidence,    the    parties  or    question  or  on  any  inquiry 

thereto,  and  the  person  in  whose  arising  in  any   suit,    action,    or 

behalf  any  such  suit,  action,  or  other  proceeding  in  any  Court  of 

other  proceeding,  may  be  brought  justice,    or    before    any    person 

or  defended  and  the  husbands  having  by  law  or  by  consent  of 

and  wives  of  the  parties  thereto,  parties,  authority  to  hear,  receive 

and  the  person  in  whose  behalf  and    examine  evidence  brought 

any  such  suit,   action,  or  other  by  or  against  the  executor    or 

proceeding  may  be  brought  or  administrator  of  a  deceased  por- 

instituted,  or  opposed  or  defend-  son,  it  shall  not  be  competent 

ed,  including  the  reputed  father  hereafter   for  any  other  of  the 

in  bastardy  cases,  and   the  de-  parties  to  such  action,  or  the  wife 

fendant  in  cases  of  petty  trespass  of  any  such  party  to  give  evidence 

and  assault,  shall,  except  as  here-  on  behalf  of  such  party  of  any 

inafter  excepted,  be  competent  dealings,   transactions  or   agree- 

and  compellable  to  give  evidence,  ments  with  the  deceased,  or  of 

either  vivd  voce,  or  by  deposition,  any  statements  or  acknowledg- 

according  to  the  practice  of  the  ments  made  or  words  spoken  by 

Court,  on  behalf  of  either  or  any  him,  or  of  any  conversations  with 

of  the  parties  to  the  suit,  action  him  f    provided    that    any    such 

or  other  proceeding.  party  or  his  wife  shall  be  compe- 
tent  and    compellable    to    give 

Provided,  that  on  the  trial  of  evidence  on  behalf  of  any  such 

any  issue  joined  or  of  any  matter    executor  or  administrator. 

4 
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I^^  In  th^  je^   1^74  tliie    D^£»dau   Tf^mtiA   Ruwuey 

CvnuT   pleaded  to  said  acd€m^  ^njijiz  indebcednesB.  and  also 
Mr^^  denying  contract. 

Prior  to  the  year  IbVj,  both  o(  the  persons  named  as 

Beapcodenu  herein  died — Jfvrdbci  died  fir^. 

In  the  year  im  the  Appellants  snggetted  the  death 
of  Trewuuu  Ruwuep.  and  the  f^rt  that  Ckmries  Ruwuey 
and  Kimswtmm  Rmwuep  w^ere  the  administratoTS  of  the 
estate  of  Tremain  Rmmsep^  and  that  the  said  Murdoch 
confessed  the  action. 

No  suggestion  of  the  death  of  Murdoch  appears 
in  the  proceedings,  and  no  judgment  appears  to  have 
been  entered  against  him. 

The  action  was  thereafter  carried  on  against  Charles 
Rumsetf  and  Kinsman  Ruwue^,  and  the  issues  between 
the  Appellant  and  the  said  Charles  Rumsey  and  Kins- 
man Rumsey  were  tried  before  a  Jury,  at  Bridgetown, 
on  the  21st  June,  1876.  At  the  trial  Plaintiff  was 
examined  as  a  witness  in  support  of  his  own  case,  and 
when  asked  what  had  taken  place  between  him  and 
the  deceased  defendants,  the  evidence,  under  sec.  41  ch. 
96  Rev.  Stat.  N.8.,  4th  Series,  was  declared  to  be  in- 
admissible.   A  verdict  was  found  for  the  Defendants. 

The  Appellant  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  that  the  learned  Judge  who  presided  at  the 
trial  of  the  issues  improperly  rejected  the  evidence  of 
the  Plaintiff. 

The  Court  below  discharged  the  rule. 

The  Appellant  thereupon  brought  this  appeal  against 
the  said  judgment  of  the  Court  below  discharging  the 
rule. 

Mr.  Cockburn,  Q.  C,  for  Appellant : — 

The  question  here  is  a  question  of  evidence :  Whether 
the  evidence  of  a  party  to  an  original  contract  is  admis- 
sible when  the  action  is  brought  against  the  executors  ? 
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The  evidence  of  the  Plaintiff  was  rejected  on  the  trial  as     1^77 
against  the  administrators  of  the  surviving  debtor.    The   Cmsley 
proviso  in  section  41,  ch.  96,  Rev.  Star.,  N.  S.,  4th  Series,  ^  ^ 

must  be  strictly  construed.    The  Court  cannot  supply      

any  omission. 

[Henry,  J.  : — The  great  object  of  the  section  was  to 
prevent  a  living  person  giving  evidence  against  a  dead 
person.  The  question  is  whether  the  words  used  in 
the  Statute  can  apply  to  administrators  made  parties  to 
suit  before  trial  ?] 

The  action  was  brought  before  the  death  of  these 
I>arties  and  at  that  time  Plaintiff  was  entitled  to  give 
his  evidence.  Can  this  vested  right  be  suddenly  taken 
away  from  him  by  no  act  of  his  own,  unless  expressly 
provided  for  by  the  Statute  ?  The  Legislature  has  not 
foreseen  a  case  of  this  kind. 

It  is  a  case  of  omission  and  it  is  not  unreasonable  to 
contend  that  this  Court  will  not  provide  for  what  the 
Legislature  has  not  provided. 

This  Statute,  if  construed  as  the  Court  has  construed 
it,  would  be  retroactive  in  its  effect,  and  would  defeat 
an  action  already  begun  on  the  faith  of  a  different  state 
of  things  :  Couch  v.  Jeffries  (1) ;  Wood  v.  Oakley,  (2)  ; 
Sedgwick  on  the  Construction  of  Statutes  and  Cons- 
titutional law  (8). 

On  the  j)oint  that  the  proviso,  limiting  the  prior  enact- 
ment in  the  same  clause,  can  receive  no  effect  beyond 
its  words,  the  learned  Counsel  referred  to  Jones  v. 
Walcott  (4) ;  Bigelow  v.  Heyer  (6)  ;  Mass.  Greneral 
Stats.  (6). 

Mr  Oormully  for  Besx>ondents : — 

This  is  an  appeal  to  ascertain  the  value  of  the  word 

(1)  4  Burr.  2460.  (4)  15  Gray  (Mass.)  541. 

(2)  11  Paige  (N.  Y.)  400.  (5)  3  AUen  (Mass.)  243-4. 

(3)  Pp.  161-2-3-4,  €t  seq.  (6)  C.  131,  sec.  4. 
4J 
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1^^      "  brought.*'    The  proviso  in  section  41,  ch.  96,  was  first 

Cbemmt   introduced  in  22  Vic  ch.  2,  section  7.    The  policy  of 

Mruiocs.  *^^  ^^  ^^  ^  prevent  a  living  person  giving  evidence 

against  a  deceased  party.    The  word  "  brought ''  must 

therefore  mean  when  the  evidence  can  be  taken,  viz. : 
the  moment  of  triaL 

In  any  case  the  word  ''  brought"  does  not  necessarily 
mean  ^  originaUy  brought ;''  so  soon  as  the  adminis- 
trators of  a  deceased  Defendant  are  brought  before  the 
Court  by  way  of  suggestion,  the  action  then  is  brought 
against  them. 

See  Revised  Statutes  N.  S.  (1) ;  R.  v.  Hants  (2) ;  K  v. 
Pembridge  (3). 

This  last  case  is  in  point,  and  on  all  fours  with  the 
present  case. 

The  Chief  Justice  : — 

Both  of  the  Defendants  died  after  the  action  was 
brought.  Murdoch  suffered  judgment  and  Rumsey 
pleaded. 

After  issue  joined,  Tremain  Rumsey  died,  and  his 
death  is  suggested,  and  that  Charles  Rumsey  and  Kins- 
man Rumsey  had  become  Administrators  of  his  estate. 
At  the  trial,  therefore,  Rumsey  and  Murdoch  were  both 
dead.  The  learned  Judge  ruled  that  the  testimony  of 
Mr.  Chesley  as  to  what  took  place  when  he  sold  the 
apples,  could  not  be  received.  The  Jury  having  found 
for  the  Defendants,  the  question  was  raised  before 
the  Supreme  Court  of  Nova  Scotia,  whether  the  pro- 
visions of  the  Statute  of  Nova  Scotia  as  to  parties  not 
being  excluded  from  giving  evidence  in  civil  suits,  on 
the  ground  of  interest,  allowed  the  Plaintiff  to  give  evi- 

(1)  4th  series,  ch.  94,  sec.  104.  (2)  1  B  &  Ad.  654. 

(3)  3  Q.  B.  901. 
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dence  in  this  case,  the  action  having  been   commenced      ^^'^'^ 
when  both  Defendants  were  living,  and  Rumsey's  ad-    Chbslby 
ministrators  having  been  made  parties  to  the  suit,  after  j/^j^^^^^ 
issne  joined,  but  before  trial.  

The  Supreme  Court  held  that  the  Plaintiff  was  not 
allowed  to  give  evidence  in  his  own  favor  under  the 
proviso  of  the  Statute,  Mr.  Justice    Wilkins  dissenting. 

The  41st  section  of  the  Revised  Statutes^  ch.  96,  declares 
parties  to  suits,their  husbands  and  wives,  competent  and 
compellable  to  give  evidence,  except  as  thereafter  except- 
ed.  Then  comes  the  proviso : 

That  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question, 
or  on  any  enquiry  arising  in  any  suit,  action  or  other  proceeding  in 
any  Court  of  Justice,  or  before  any  person  having,  by  law,  or  consent 
of  parties,  authority  to  hear,  receive  or  examine  evidence  brought 
by  or  against  the  executor  or  administrator  of  a  deceased  person,  it 
shall  not  be  competent  for  any  of  the  other  or  opposite  parties  to 
give  evidence  of  any  dealings  with,  or  of  any  acknowledgments  made> 
or  words  spoken  by  the  deceased. 

For  all  the  purposes  of  this  enactment,  I  think  going 
on  with  the  action  against  the  administrators  in  this 
suit  "is  an  action  or  proceeding  brought  against  them." 

They  are  made  parties  to  the  proceeding  ;  they  are 
brought  into  Court ;  the  judgment  will  be  against  them, 
and,  for  all  practical  purposes,  it  is  as  if  the  action  had 
been  in  the  first  instance  commenced  against  them.  The 
allowing  of  proceedings  to  be  taken  against  administra- 
tors in  this  way  was  to  avoid  the  necessity  of  commen- 
cing a  new  action,  when  under  the  old  practice  the  suit 
would  abate  by  the  death  of  the  Defendant.  The  Plain- 
tiff "  is  entitled  to  the  like  judgment  as  in  an  action 
originally  commenced  against  the  executor  or  adminis- 
trator." (1) 

I  have  no  doubt  the  proper  view  to  take  of 
the    proviso     in    the     Statute     is    to     construe     it 

(1)  Imp.  Stat.  15  and  16  Vic,    Ch.  94,  Sec.  105;  Benge  v.  Swane, 
oh.  76,  sec.  138 ;  Rev.  Stat.  N.  S.,     15  C.  B.  791. 
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^^^  wlien  the  trial  takes  place  after  the  eiecujbon  or 
CmmuMT  admhiirtTatoTB  are  made  parties  to  the  suit  juBt  as  if 
Mrmcv.  ^^  action  had  been  bronght  against  them  originally. 

This  carries  out  what  is  the  unmistakable  intention 

of  the  Legidatnre,  viz.:  That  the  snrTiving  party  shonld 
be  allowed  to  gire  evidence  as  to  transactions  oocnrring 
personaUy  with  the  deceased  party.  If  both  parties 
were  living  at  the  trial,  both  conld  be  heard,  and  the 
jnry,  after  hearing  both,  would  decide,  but,  when  one  of 
the  parties  is  dead,  it  would  seem  unfdr  to  allow  the 
survivor  to  give  his  own  version  of  transactions  and 
conversations  which  took  place  when  only  the  two 
were  present  and  when  no  one  could  be  called  to  con- 
tradict him. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Ritchie,  J. : — 

I  think  the  grammatical  construction  put  forward  by 
Judge  Wilkins  that  the  word  "  brought "  refers  to  the 
action,  not  to  the  evidence,  is  correct;  but  I  differ  from  him 
in  thinking  the  evidence  receivable.  I  think  this  would 
not  only  be  contrary  to  the  object  and  intention  of  the 
Act,  but  at  variance  with  the  fair  construction  of  its 
language ;  and  I  think  that  when  the  executors  were 
made  parties  to  the  suit,  it  was  then  an  action  brought 
against  them,  on  which  action  judgment  might  be  given 
for  or  against  them ;  that,  at  any  rate,  it  was  a  proceed- 
ing against  them,  before  a  Court;  and  to  allow  the  oppo- 
site party  to  give  evidence  in  such  an  action  or  proceed- 
ing would  be  both  against  the  letter  and  spirit  of  the 
proviso, 

Stbono,  Taschebeau  and  FouBNrEB,  J.  J.  concurred. 

Henby.  J : — 
The  question,  and  the  only  one,   in  this  case,  arises 
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upon  the  proviso  to  section  41  of  chap.  96  of  the  Re-      ^^77 
vised  Statutes  of  Nova   Scotia,   4th  Series,  which  pro-    Chbsley 

^^^  •                                                                                                     MuRiiooH. 
That  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,       

or  on  any  inquiry,  arising  in  any  suitj  action^  or  other  proceeding ^  in 
any  Court  of  Justice,  or  before  any  person,  having  by  law,  or  by  con- 
sent of  parties,  authority  to  hear,  receive  and  examine  evidence 
brought  by  or  against  the  Executor  or  Administrator  of  a  deceased 
person,  it  shall  not  be  competent  hereafter  for  any  other  of  the  par- 
ties, to  9uch  actiorij  or  the  wife  of  any  such  party,  to  give  evidence 
on  behalf  of  such  party,  of  any  dealings,  transactions  or  agreements 
with  the  deceased,  or  of  any  statements  or  acknowledgements  made, 
or  words  spoken  by  him,  or  of  any  conversations  with  him,  &c. 

The  action  in  this  case  was  not  "  brought "  against 
the  present  Respondents  as  Administrators,  but  against 
two  parties,  who  died  after  action,  and  the  cause  was 
at  issue,  under  pleas  pleaded  by  one  of  the  Defendants, 
the  other  confessing  judgment.  The  Defendants  both 
having  died  subsequently,  the  action — still  pending  by 
force  of  the  Revised  Statutes  and  unabated — was  con- 
tinued by  a  suggestion,  under  the  Statute,  of  the  death 
of  the  Defendant  in  question,  and  that  the  now  Defen- 
dants were  Administrators  of  the  estate.  The  law 
applicable  to  this  branch  of  the  case  is  in  section  105, 
chap.  94,  Rev,  Stat.  N.  S.,  4th  Series  (1). 

IFnder  it  the  Administrator,  where  the  cause  was 
at  issue  before  the  death  of  the  intestate,  can  plead  to 
the  suggestion  only  by  way  of  denial,  or  such  plea  as 
may  be  appropriate  and  rendered  necessary  by  his 
character  of  Executor  or  Administrator,  unless  by  leave 
of  the  Court,  or  a  Judge,  he  should  be  permitted  to 
plead  fresh  matter  in  answer  to  the  declaration. 
The  question,  therefore,  is  as  to  the  effect  of  the  pro- 
viso, where,  as  in  this  case,  the  suit  was  brought  in  the 
lifetime  of  the  original  Defendants  and  pleas  pleaded  by 
one,  and  the  cause  thereupon  at  issue. 

(I)  Pp.460,  461. 
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]877  In  oonBtraing  Uns  proviso,  the  first  legisUtion  upon 

Cnur  the  point,  and  the  legsl  rights  of  the  parties  as  they 
ICruMxa.  then   stood,   is    important    to    be  considered.     I  find 

that  by  the  Statnte  law  of  Nova  Scotia  for  many  years 

prerions  to  1869.  parties  to  snits  with  Execntors  or  Ad- 
ministrators were  competent  witnesses  in  every 
respect.  In  that  year  the  Legislatme  of  Notm  Scotia, 
with  the  landable  intention  of  pierenting  injustice  by 
testimony  incapable  of  contradiction,  in  consequence  of 
the  death  of  parties,  passed  an  Act  identical  in  language 
with  the  proriso  in  question  (1). 

We  haTe«  therefore  to  consider:  1.  What  the  law 
was  before  the  last  mentioned  Act  was  passed ;  2.  What 
was  the  mischief  or  defect  for  which  the  law  had  not 
provided  ;  3.  What  remedy  has  been  provided,  and  to 
what  extent,  and  ;  4  The  reason  of  the  remedy  (2). 

1st.  What  was  the  law  previously  ? — 

The  law  previously,  as  I  have  stated,  made  the  party 
a  competent  witness,  and  his  statutable  right,  as  such, 
is  restrained  by  the  Act,  but  no  further  than  the  words 
of  it  reasonably  go. 

2nd.  What  was  the  mischief  for  which  the  law  had 
not  provided  ? 

The  mischief^  or  defect,  consisted  in  allowing  parties 
to  bring  actions  to  recover  money  not  due  them  by  the 
party's  own  evidence  of  transactions,  etc.,  with  the 
deceased  when  he  knew  he  could  not  be  confronted — in 
allowing  parties,  in  a  word,  to  trump  up  false  claims 
against  the  estate  of  a  deceased  person,  which  they 
would  not  have  attempted  to  do  were  he  alive ;  and 
ftirther,  in  allowing  parties,  by  their  own  testimony, 
to  avoid  payment  of  honest  claims  due  to  the  estates  of 
deceased  persons.  These  I  take  to  be  the  "  mischief  or 
defects  "  in  the  legislative  mind,  sought  to  be  provided 
against. 

(1)  8iai.  of  N,  S.  1869,  chap.  7.      (2)  Maxwell  on  Int.  of  Stats.  18. 
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Sid.  The  remedy  provided  ? —  ^^^'^ 

The  Statute  undoubtedly  provides  a  remedy  for  the  Cheslby 
cases  I  have  just  put,  and  I  cannot  think  that  at  the  Murdoch. 
time  the  Act  passed  (1869)  the  case  of  a  sole  or  surviving 
Defendant  dying  after  issue  joined,  as  in  this  case,  was 
ever  considered  or  thought  of ;  it  being  a  contingency 
likely  but  seldom  to  arise.  I  am  free  to  admit  the  sound 
policy  of  the  contention,  that  the  party  in  a  case  like 
this  ought  not  to  be  permitted  to  give  evidence,  but,  at 
the  same  time,  the  reasons  for  excluding  such  evidence 
are  not  nearly  so  strong  as  in  the  cases  clearly  covered 
by  the  Act.  Here  the  Appellant  brings  his  suit,  know- 
ing that  his  testimony  may  be  contradicted  by  both 
Defendants,  and  thereby  establishes  the  fact  that  (unlike 
fhe  other  cases)  he  is  not  afraid  of  the  testimony  of  his 
opponents.  The  "  mischief  "  is  likely  to  arise  in  only  rare 
cases,  and  therefore  does  not  necessarily  call  for  the  same 
legislative  checks  ;  and  the  principles  for  excluding  the 
testimony  in  the  one  case,  do  not  hold  good  in  regard  to, 
or,  in  fact,  at  all  apply  to,  the  other.  I  am  the  more  con- 
vinced that  the  Legislature  did  not  mean  the  Act  to  apply 
to  cases  like  the  present,  or  other  words  would  have 
been  employed,and  the  word  "  brought "  would  not  have 
been  used,  but  the  word  "  pending  " — or  would  have 
been  added  to  by  such  words  as  "  or  pending  "  The 
provision,  too,  is  that  it  shall  not  be  competent  hereafter 
for  any  other  of  the  parties  to  such  action — so  that  the 
prohibition  only  applies  where  there  is  an  action,  and 
that ''  brought  by  or  against  an  executor  or  administra- 
tor," and  although  the  word  "  proceeding  "  is  used  in  a 
previous  part  of  the  section,  it  cannot  mean  that  where 
an  action  is  once  commenced  or  "  brought "  the  word 
"  or  "  couples  "  proceeding  "  with  it,  and  makes  the  latter 
a  joint  object  with  it,  and  gives  force  and  applicability 
to  the  Act  which  it  otherwise  could  not  have.    The  ac- 
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^^^  tion  is  one  XK»ition  by  itselL  eois'^  proceeding,*'  and  if 
CaEAiMT  the  fonner  has  been  ^  bronght  "  the  position  is  attained 
Mrw4)CM.  ^^^^^  ^^  eridence  is  to  be  rejected,  and  I  cannot,  theie- 

fore,  think  the  L^gislatnre  meant  to  make  any  and  every 

step  afterwards  a  "  proceeding.*' 

But  the  words  of  the  enactment  tbemselves  pro- 
Tide  a  limitation.  It  does  not  say  ^'in  any  pro- 
ceeding/' but  "^on  any  inquiry  arising  in  any  suit^ 
action  or  other  proceeding.^  The  "  proceeding " 
here  after  issue  -joined,  so  far  as  the  Defen- 
dants were  concerned  in  their  representative  capacity, 
must,  under  the  circumstances,  have  been  limited  not  to 
an  "  inquiry  "  at  all,  but  to  the  ''  trial  "  of  the  issues 
joined  and  the  truth  of  the  suggestion.  There  are  only  two 
positions  referred  to  in  the  Statute,  and  to  which  its 
restrictions  apply,  first,  the  position  of  the  case  as  in  an 
action  ''brought,"  and  still  unabated  and  at  issue  for 
trial ;  and  that  of  a  case  where  an  ''  inquiry  ''  is  to  be 
had  in  case  of  a  default  or  otherwise.  "  Inquiry  "  has 
a  technical  meaning,  known  to  all  lawyers  and  others 
who  are  accustomed  to  draft  Acts,  and  as  no  "  inquiry," 
in  its  technical  sense,  was  to  be  held  in  this  case,  the 
subordinate  word  ''  proceeding  "  has  no  application ;  be- 
sides, ''proceedings  taken,''  would  be  the  usual  and 
proper  expression,  and  "  brought  "  not  only  inapplicable 
to  it  as  in  general  parlance,  but  the  proper  term  to  be 
applied  to  an  "  action."  It  is,  therefore,  plain  that  the 
Statute  only  applied  where  an  action  was  "brought,"  and 
without  an  action  first  "  brought,"  it  could  not  be  held 
applicable  to  a  "  proceeding."  The  latter  word  is,  there- 
fore, only  available  to  characterize  something  done  in  a 
suit  after  being  "  brought." 

Section  102  chap.  94,  Rev.  Stat,  N.  S.,  4th  Series,  pro- 
vides that 

The  death  of  a  Plaintiff  or  Defendant  shall  not  cause  the  action  to 
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abate,  but  it  may  be  continued  in  manner  and  under  the  restrictions       1877 
hereinafter  mentioned.  Chkslet 

We  are  now  asked  to  say  that  the  Legislature  meant        ». 
the  Act  to  apply  to  cases  like  the  present ;  but,  with  all     ^""^^°' 
due  deference  to  other  views  and  opinions,  I  cannot 
arrive  at  that  conclusion.     The  Plaintiff,  during  the 
pendency  of  his  suit,  and  up  to  the  death  of  the  Defend- 
ants, had  a  statutable  right  to  sustain  his  case  by  his 
own  testimony,  and,  unless  he  has  clearly  been  deprived 
of  that  rigrht  by  legislation,  the  evidence  should  have 
been  received,  and,  having  been  rejected  at  the  trial,  I 
think  it  was  improperly  rejected.     I  think  it  is  a  case 
not  foreseen  or  provided  for  by  legislation,  and  I  have 
not  the  power  to  remedy  a  legislative  defect  in  a  Statute, 
but   to  measure  the  extent  to   which  the  enactment 
restrains  the  right  of  the  Plaintiff,  and  in  doing  so  not 
to  strain  language  beyond  its  ordinary  meaning.    If  a 
clear  case  of  omission  is  presented,  and  I  think  this  is 
one,  it  is  the  prerogative  and  duty  of  the  Legislature,  and 
not  ours,  to  remedy  the  mishief  or  defect.     "We  have 
given  judgment  this  term  in  a  case  where,  by  our 
imanimous  decision,there  was  an  insufficiency  of  legisla- 
tion on  the  point  in  question  in  that  case  to  sustain  the 
contention  of  one  of  the  parties.  The  Judges  of  another 
Court,  sought  by  forcing  language  beyond  its  ordinary 
meaning  to  supply  the  defect,  but  we  felt  bound  to 
decide  against  them,  and  we  have*  now  the  fact  before 
us,  that  legislation  within  the  past  few  months,  and 
since  the  argument  of  the  case,  has  remedied  the  mis- 
chief. So,  I  say,  should  all  cases  of  uncertain  legislation 
calculated  to  interfere  with  the  acknowledged  legal 
right  of  parties  be  dealt  with  in  Courts  of  Justice.  This 
case,  I  think,  is  one  of  that  class,  and  should  be  treated 
accordingly. 

We  have  several  well  understood  principles  to  aid  us 
in  the  proper  construction  and  application  of  Satutes  : 
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l^rn  It  Ia  'Jut  4atf  of  tU  Oxmft  to  <ocv£&&  mfsavtlr^g  to  tiK  vryrds  of 

th«  L#:»lk£Qr«i^ — »^CA0»^  addim^  tifr<r>^.  ■4^lji7  ^mcBwioi^.     We 
tfjxkt  nrK  import  iajo  »&  A^  a  'looilSDic  or  -^^silif-^doii  WK  focnJ 

In  co!iitni:2i^  tii«  vorcb  of  *a  A^rt  of  PAriLam-rn:  and  collecting 
from  tb^in  the  intenuoni  of  tib*  I«i*lAtar*r.  the  ^^nn4  *re  ^wars  to 
fce  and^ntood  m  faarinz  a  r^^kri  ^!>  /jif  fnV^^-*^'^"^-  ^  that,  it  U 
to  be  remembered,  wlii  alwari  be  in  tike  eje  of  the  framer  of  the 
lam  and  all  hu  ezprcasiom  directed  u>  that  eod  <2>. 

It  i«  ftaid  in  worU  tyf  aaUM?itj.  V3  be  a  ioon-l  general  principle  in  the 
ezpovitaon  of  .StAtotes.  thai  le»  regari  i<  to  b>?  paid  to  the  wfyrds 
that  are  uted  than  to  the  poliey  which  dictated  the  Act  (^. 

I  therefore  (and  I  regretfully  do  so  against  the 
majority  of  the  Court)  can  come  to  no  other  conclusion 
than  that  already  intimated,  that  the  *' mischief*"  of 
allowing  the  PlaintiflTs  evidence  in  cases  Uke  the 
present,  was  one  not  thought  of  by  the  Legislature, 
and  not  by  the  words  of  the  Statute  provided  against. 
I  think,  therefore,  the  testimony  of  the  Plaintiff  was 
improperly  rejected  and  that  there  should  be  a  new 
trial. 


Appeal  dismissed  with  costs. 
Solicitor  for  Appellant :  T.  W.  Cheslep. 
Solicitor  for  Respondents  :  T.  2>.  Ruggles. 


(1)  Per  Tindal,  CJ.,  in  Everett  citing    The  King    v.  Hale,  Cro. 
▼.  Milhf  4  Scott,  N.  C.  531.  Car.  330 ;  3  Lev.  82  ;  The  King  v. 

(2)  Potter^ 8  Dwarris  Statutes  The  Mayor  of  Liverpool^   1  A.  & 
201.  E.  176  ]  and  Hine  v.  Reynolds,  2 

(3)  Pott^r't    Dwarris,    p.  214,  Scott,  N.  C,  419. 
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ANDREW  T.  DRUMMOND Appellant;      i^ 

JAMES  BAYUS Respondent. 

ON  APPEAL  FROM  THE  CX)URT  OF  QUEEN»S  BENCH   FOR 

LOWER  CANADA  (APPEAL  SIDE). 

BoncU — Collateral  security — Replevin, 

B.,  as  trustee  for  H.  C,&  Co,,  deposited  with  Z>.  twelve  bonds  of  the  M, 
C,  &  S.  Railway  Company ,  as  collateral  security,  to  be  availed  of 
only  subsequent  to  the  failure  of  the  Oovemment  to  pay  $10,000 
subsidy  previously  transferred  to  D,,  and  obtained  a  receipt 
from  D.  that  on  the  subsidy  being  paid  D,  would  return  these 
bonds  to  B,  The  subsidy  was  paid  and  B,  sued  D,  to  recover 
back  the  twelve  bonds.     H.  C.  d:  Co,  did  not  intervene. 

Held :  That  B.,  being  a  party  personally  liable  on  the  bills  held  by  D, 
which  the  Government  subsidy  of  $10,000  transferred  was  in- 
tended to  pay,  and  liaving  complied  with  all  the  conditions  men- 
tioned in  the  receipt  entitling  him  to  recover  possession  of 
the  bonds,  was,  as  against  !>.,  the  legal  owner  of  the  bonds. 

This  was  an  action  to  recover  back  twelve  bonds  de- 
livered by  Respondent  to  Appellant  under  the  condi- 
tions set  forth  in  the  following  receipt : — 

"  Montreal,  September  4, 1874. 
"  Received  of  James  BayliSy  Esq.,  twelve  bonds  of  the 
Montreal,  Chambly  and  Sorel  Railway  Company,  for 
$1,000  each,  Nos.  0,316  to  0,327  consecutive  and  inclu- 
sive, say  0,316,  0,317,  0,318,  0,319,  0,320,  0,321,  0,322, 
0,323,  0,324,  0,325,  0,326,  0,327,  held  in  trust  by  me  for 
him  for  Messrs.  Hibbard,  Cameron  Sf  Co.,  in  accord- 
ance with  letter  30th  May  last,  which  bonds  I  agree 


^Present  : —  Richards,  C.  J.,  and  Ritchie^  Strong,  Taschoreau, 
Foumier  and  Henry,  J  J. 
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^^^      to  deposit  with  the  Ontario  Bank,  until    arrangements 

Drummoxd  for  traffic  guaranty  have  been  completed  or  the  Grov- 

Batlu.    ^1^™^^!^^  subsidy  transferred  to  me  is  paid,  and  upon 

payment  of  said  subsidy  I  agree  to  return  these  bonds 

to  said  /.  Baylis.  They  are  to  be  regarded  as  security 
to  be  availed  of  only  subsequent  to  the  failure  of  the 
Government  $10,000,  transferred  to  me  in  March  last, 
being  paid  by  1st  January  next,  or  there  being  a 
definite  agreement  to  pay  it.  It  being  understood 
that  these  arrangements  for  traffic  guarantee  are  now 
in  progress,  and  will  be  completed  in  a  reasonable 
time. 

"  (Signed),"        "  A.  T.  Dbummond.  " 

The  declaration  alleged  in  effect : 
That  prior  to  the  Slst  March,  1874,  the  Defendant,  Drwrn- 
mond,  at  the  request  and  on  the  credit  of  the  Plaintiff, 
undertook  to  buy,  and  did  buy  on  commission,  large 
quantities  of  iron  girders,  and  iron  rails,  &c.,  for  the 
Montreal,  Chambly  Sf  Sorel  Railway  Company,  of  which 
Hibbard,  Cameron  Sf  Co.  were  the  contractors,  and  fur- 
nished invoices  to  Plaintiff  for  the  goods  so  purchased, 
charging  them  against  Plaintiff,  and  undertook  to  re- 
ceive  payment  by  means  of  drafts  of  Hibbard,  Came- 
ron 4*  Co.  indorsed  by  Baylis. 

That  a  transfer  to  Defendant  was  passed  before  Light- 
hall,  N.  P.  of  date  the  Slst  March,  1874,  made  by  the 
contractors,  declared  to  be  represented  by  Baylis^  as 
their  Attorney.  The  thing  transferred,  and  the  con- 
sideration and  objects  of  the  transfer  are  in  the  transfer 
stated  in  the  following  terms  as  being  "  a  transfer  of 
the  sums  of  ten  thousand  dollars  currency  of  Canada, 
of  the  Grovemment  subsidy,  funds,  or  debentures,  to 
be  had  and  taken  by  the  transferee  out  of  the  first,  or 
by  preference  out  of  such  subsidy,  funds,  or  deben- 
tures    granted    by    the     Provincial    Grovemment  of 
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Quebec,  and  by  the  Legislature,  in  favor  of  the  Mon-       1877 
treal,  Chambly  Sf  Sorel  Railway  Company,  which  this  Drummono 
C!ompany  is  obliged  to  pay  to  the  said  Ashley  Hibbardy    uj^yua. 

under     contract    and    agreement    passed    before  the      

undersigned  Notary,  this  31st  day  of  March,  18*74, 
which  is  additional  and  supplementary  to  that  be- 
tween said  Hibbardj  Cameron  Sf  Co.,  passed  before  /.  S. 
Huntety  Notary  Public,  of  Montreal,  the  16th  day  of 
October,  18*72.  This  transfer  is  thus  made  in  considera- 
tion and  in  payment  of  certain  drafts  or  bills  granted  by 
the  said  Hibbard,  Cameron  Sf  Co,  upon  said  James  Baylis, 
and  accepted  by  him,  payable  to  the  order  of  the  said 
Andrew  T,  Drummond,  dated  the  26th  (should  be  the 
28th)  day  of  March  inst,  1874,  payable  two  months 
after  date  thereof,  as  follows,  to  wit  :  First,  one  for 
fourteen  hundred  dollars  ;  a  second,  for  twenty-two 
hundred  and  sixty-nine  dollars  and  thirty-nine  cents  ; 
a  third,  for  forty-two  hundred  and  twenty-five  dollars 
fifteen  cents  ;  and  a  fourth  for  twenty-one  hundred  and 
four  dollars  and  twelve  cents,  thus  forming  the  sum 
of  nine  thousand  nine  hundred  and  ninety-eight  dollars 
and  sixty-six  cents  currency  in  all,  it  being  understood, 
that  should  the  drawers  or  acceptors  take  up  or  pay  any 
or  any  part  of  said  drafts,  or  any  of  them,  before  or  after 
falling  due,  said  Andrew  T,  Drummond,  his  heirs  or 
assigns  shall  be  bound  to  retransfer  sufficient  of  said  sum 
so  transferred  as  shall  repay  such  amount  or  amounts  as 
may  be  so  paid." 

That  this  sum  of  $9998.66  was  the  amount  due  the 
Defendant  on  the  said  iron,  &c.,  so  purchased,  and  for 
all  interest  and  commission  to  the  date  of  the  drafts. 

That  the  Railway  Company  intervened  and  became 
parties  to  the  transfer ;  that  the  four  drafts  mentioned 
in  the  transfer  were  all  renewed  by  four  other  drafts 
payable  eAfour  months,  dated  31st  May,  1874,  for  a  like 
amount  of  $9998.66,  all  falling  due  on  the  4th  Sept., 
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Jkl  :iskr  zKUmei  thMrpat.  fgMj^^  ^ci.  <a  adCBevrnk  of 

That  on  tihe  Uk  Sepcadbs:  1«T4.  i^  FlumxiC  in 
<ieder  fiinliierfoKciif^pftvinentof  tlK>dznfis»TCBeired. 
d^ir^sml  fi>  the  Piamriif,  nr^ire  boids  or  debenmres 
of  tbe  faid  BaflwaT  Companr  on  the  tenw  art  lixtk 
in  the  abore  reoopc 

The  dei&Ianaico  alao  sees  iq>  De£aidant's  nndeitaking 
and  liabilitT  in  law  to  rentm  to  the  Plaintiff  the  foor 
paid  diafta  or  Bills  to  secme  the  payment  of  which  the 
GoTemment  rabaidj  of  $10,*>00  had  been  tranferred, 
and  the  12  debentnres  delrrered  to  Defendant  ;  also  de- 
fendanta  refojBal  to  return  either  the  bcmds  or  bills. 
Conc'loHon,  that  Defendant  be  ocMidemned  ao  to  do,  or 
to  paj  #15,000. 

Defendant  pleaded  that  the  twelve  bonds  or  debentures 
of  the  Monireai,  CkawMy  amd  Sard  Railway  Compmmy,  re- 
ferred to  in  Piaintiifs  declaration,  are  not  now,  and  never 
were  the  property  of  the  said  Plaintiff,  and  the  Plaintiff 
had  not,  at  the  time  of  the  institution  of  this  action,  any 
interest  in  said  bonds  or  any  right  of  action  to  recover 
the  same  from  the  Defendant. 

That  the  said  bonds  were  received  by  Defendant  from 
the  said  Hibbard,  Cameron  Sf  Co.,  mentioned  in  the 
Plaintiff's  declaration,  through  the  hands  of  the  Plain- 
tiff who  only  had  them  in  his  possession  as  Attorney  of 
said  Hibbard,  Cameron  Sf  Co. 

That  said  Plaintiff,  previous  to  the  institution  of  this 
action,  became  insolvent,  and  was  not  then,  and  had 
long  ceased  to  be.  Attorney  of  the  said  Hibbard, 
Cameron  if  Co. 

That  the  said  bonds  were  so  received  firom  the  said 
Hibbard,  Camion  4*  ^^-i  ^  collateral  security 
for  the  payment  of  the  drafts  oi  said  Hibbard,  Cameron 


k 
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Sc  Co.j  mentioned  in  Plaintiflf 's  declaration,  and  all  re-      1B77 
newals  thereof,  and  the  costs  and  charges  in  connection  Dr^^okd 
with  said  drafts  due  the  defendant  by  said  Hibbard,    ^^yus 

Cameron  8f  Co.^  and  as  security  for  Defendant's  charges      

as  a  commission  merchant  in  buying  the  goods  mention- 
ed in  Plaintiff's  declaration,  and  for  commissions  in 
renewing  said  drafts,  and  for  interest  on  the  same,  and 
for  monies  paid  and  exj>ended  in  and  about  the  same. 

That  the  Defendant,  as  such  commission  merchant, 
had  a  lien  on  the  said  bonds  for  the  payment  of  his  said 
chaises,  amounting  to  $1,699.80,  as  per  detailed  state- 
ment thereof,  fyled  as  Defendant's  exhibit  number  one, 
and  had  a  right  to  retain  the  same  until  payment  of 
said  sum. 

The  judgment  of  the  Superior  Court  dismissed  Plain- 
tiff's  action  ui>on  the  ground  that  "  in  the  dealings  and 
transactions  mentioned  in  his  declaration,  he  acted  in 
the  capacity  of  Attorney  of  Hibbard,  Cameron  Sf  Co., 
who  paid  the  drafts  and  bills,  and  who  were  owners 
of  the  bonds  claimed  by  said  Plaintiff,  and  that  said 
Plaintiff  hath  no  right  to  recover  the  same  from  De- 
fendant." 

The  judgment  of  the  Court  of  Queen's  Bench  reversed 
the  judgment  of  the  Superior  Court . 

The  question  submitted  to  the  Supreme  Court  was 
whether  the  Plaintiff  Baylis  had  a  right  to  the  twelve 
bonds  referred  to  ? 

Mr.  John  L.  Morris  for  the  Appellant : — 

These  bonds  did  not  belong  to  Respondent,  but  to 
Hibbard,  Cameron  Sf  Co, 

The  receipt  discloses  the  fact  that  Baylis  received  and 
delivered  the  bonds  to  Drummond,  in  his  then  capacity 
of  agent  for  Hibbard,  Cameron  Sf  Co.,  and  Drummond 
only  agrees  to  hand  them  back  to  Baylis  in  that  capa- 
city.   This  is  the  only  fair  and  reasonable  way  in  which 
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1^77      to  read  the  receipt.    It  must  be  taken  as  a  whole  in 
Dbummond  order  to  get  at  its  signification. 
Batijs.        ^^^  agreement  is  one  with  the  principal  and  not  with 

the  agent. 

There  is  no  proof  that  there  was  ever  any  money  due 
by  Hibbard,  Cameron  Sp  Co.  to  BayliSy  for  his  evidence 
is  not  admissible  under  Article  251,  Code  of  Civil  Proc, 

L.  a 

The  action  should  have  been  instituted  by  Baylis  as 
agent,  and  not  otherwise.  But  Baylis  admits  that  he 
had  ceased  to  be  the  agent  of  Hibbard,  Cameron  Sf  Oo. 
long  before  he  brought  this  action. 

The  powers  of  factors  or  agents  is  determined  by  their 
revocation.  Vide  Story  on  agency  (1).  The  judgment 
of  the  Superior  Court  was  in  accordance  with  the 
evidence,  and  well  founded  in  law. 

Mr.  A,  Robertson,  Q.C.,  for  Respondent :  — 

The  first  dealing  was  between  Baylis  and  Drumm^nd. 
The  payment,  given  at  first  in  the  shape  of  notes,  was 
endorsed  by  him,  and  afterwards  bills  were  accepted 
by  him.  Baylis  had  a  possession,  presumably  legal,  of 
the  bonds  in  question,  and  by  the  receipt  Drummond 
is  justified  in  returning  the  bonds.  Hibbard,  Cameron 
if  Co,  have  not  intervened,  nor  has  Appellant  called 
them  into  the  case  to  protect  any  rights  they  had. 

The  extent  of  Baylis'  interest  in  the  bonds,  or  his 
right  as  against  the  contractors,  not  being  in  issue,  it 
was  not  necessary  for  Baylis  to  prove  what  these  rights 
were,  or  the  agreements  under  which  Baylis  bought 
the  iron,  and  became  liable  for  so  large  sums  for  the 
contractors.  Vide  Pothier  Nantissement  (2) ;  Story  on 
Bailments  (3) ;  Jarvis  v.  Rodger  (4) ;  Addison  on  con- 
tracts (5). 

(1)  Nos.  470,  473,  and  also  No.  225.        (3)  No.  291,  p.  250 

(2)  No.  7.  (4)  13  Mass.  Rep.  105. 

(5)  4th  edtn.,  p.  467. 
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1877 

The  Chief  Justice  : —  ^^^ 

Dbuxmokd 
The  Defeadant  Drummond,  by  the  agreement  and    ^  V^ 

receipt,  undertook  to  dei>osit  the  bonds  sued  for  with      

the  Ontario  Bank,  until  *  *  *  *  the 
Govemment  subsidy  transferred  to  him  was  paid,  and 
upon  payment  of  said  subsidy,  he  agreed  to  return 
these  bonds  to  said  Baylis,  the  Flaintiflf.  This  further 
statement  was  also  included  in  the  memorandum 
signed  by  the  Defendant : 

They  are  to  be  regarded  as  a  security  to  be  availed  of  only 
subsequent  to  the  failure  of  the  Qovemment  subsidy  of  $10,000, 
transferred  to  me  in  March  last,  being  paid  by  January  next,  or  there 
being  a  definite  agreement  of  the  Qovemment  to  pay  it. 

The  bonds  were  dei)osited  with  Defendant  and  were 
to  be  returned  to  Flaintifi  on  payment  of  the  subsidy. 
It  is  admitted  the  subsidy  was  paid,  and,  therefore,  the 
Plaintiff  has  made  out  a  primd  facie  case  to  have  the 
bonds  returned  to  him.  The  Defendant  contends  that 
the  Plaintiff*  was  acting  as  agent  for  Hibbard,  Cameron 
S^  Co.,  that  they  owned  the  bonds,  and  that  he  is  not 
bound  to  return  to  Plaintiff*,  but  holds  them  as  the  pro- 
perty of  Hibbard,  Cameron  Sf  Co,,  who  alone  can  sue 
him  for  them. 

If  Bay  lis  were  the  mere  agent  or  servant  of  Hibbard, 
Cameron  4*  Co,,  and  the  contract  was  in  truth  their  con- 
tract, and  the  agreement  to  return  to  him  was  meant  and 
understood  only  as  an  agreement  to  return  to  them 
through  Bay  lis  as  their  servant  or  agent,  there  might  be 
some  force  in  their  contention.  But  it  appears  that  Bay  lis 
was  a  party  personally  liable  on  the  bills  or  notes  which 
the  Gk)vemment  subsidy  of  $10,000  transferred  to  Drum- 
mond  was  intended  to  pay,  and  these  bonds  were  de- 
posited to  secure  payment  of  that  subsidy.  They  came 
from  Baylis^  possession,  and  the  reasonable  inference 
from  the  evidence  is,  that  he  had  a  lien  on  them  to 
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1877      guarantee  the  payment  of  his  own  liabilities  for  Hib- 

Drummond  bardj  Cameron  Sf  Co.,  which  were  very  large.     If  he 

Batlis     P^^^  ^®  ^^®  entitled  to  their  possession,  even  against 

Hibbard,  Cameron   Sf  Co,    Bnt  if  he  held  them  as  a 

trustee  for  Hibbard,  Cameron  8c  Co,  only,  and  stipulated 
they  should  be  returned  to  him  on  the  payment  of  the 
$10,000  subsidy,  he,  as  against  this  Defendant,  would 
have  the  right  to  recover  them  from  him. 

KHibbard,  Cameron  8c  Co.  had  notified  Defendant  that 
the  bonds  were  theirs  and  not  to  return  them  to  Plaintiff, 
then  Plaintiff  might  have  been  called  on  to  shew  that 
he  had  a  right  to  them  against  Hibbard,  Cameron  8c  Co., 
but  in  the  absence  of  any  such  claim  on  the  part  of 
Hibbardf  Cameron  8f  Co,^  there  can  be  no  right  in  Defen- 
dant to  retain  them.  If  he  anticipated  difficulty  be- 
cause, as  he  says,  Baylis  ceased  to  be  Hibbard,  Cameron 
8c  Co.^s  Agent,  he  could  have  notified  them  of  the  claim 
of  Baylis  to  the  possession  of  the  bonds  and  called  on 
them  to  intervene,  but  in  the  absence  of  any  such  pro- 
ceedings I  fail  to  see  what  right  Defendant  has  to  keep 
these  bonds.  If  Hibbard,  Cameron  8c  Co.  are  content 
to  let  Baylis  have  them  and  set  up  no  claim  or  right 
to  keep  them  from  him,  I  fail  to  see  what  right  the 
Defendant  has  to  set  up  a  claim  on  their  behalf,  which 
they  do  not  desire  to  advance,  and  which,  as  between 
them,  they  are  satisfied  it  would  be  unjust  for  them  to 
set  up. 

Taschereau,  J. : — 

By  the  action  in  this  cause  the  Appellant  was  called 
upon  to  return  to  the  Respondent  twelve  bonds  of  the 
Montreal,  Sorel  and  Chambly  Railroad  Company,  trans- 
ferred to  him  and  held  by  him  as  collateral  security  for 
drafts  accepted  by  the  Sesx>ondent  for  Hibbard,  Cameron 
8c  Co.,  contractors  for  the  building  of  the  said  Rail- 
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road,  and  which,  according  to  the    B68i>ondent,   he      1^77 
undertook  to  return  to  him,  as  well  as  the  paid  drafts  Dbummoitd 
(four  in  number)  accepted  by  Eespondent.  Baylib. 

In  the  Superior  Court  of  the  District  of  Montreal,      

where  the  action  originated,  the  Bespondent's  action 
was  dismissed  on  the  ground  that  he  had  not  shewn  an 
interest  in  the  bonds  or  in  the  drafts,  and  that  he  acted 
simply  as  the  Attorney  of  Hibbard,  Cameron  Sf  Co., 
owners  of  the  bonds.  But  in  appeal,  in  the  Court  of 
Queen's  Bench  at  Montreal,  the  judgment  was  reversed, 
and  hence  the  present  appeal  by  A.  T.  Drummond. 

It  is  evident,  from  the  whole  transaction,  that  the 
Appellant's  contract  and  undertaking  was  purely  with 
the  Respondent  to  restore  to  the  latter  the  bonds  in 
question,  or  pay  him  $10,000,  as  soon  as  a  certain  con- 
dition should  have  been  folfilled,  to  wit :  the  payment 
of  the  Government  subsidy,  and  certain  arrangements 
for  traffic  guarantee.  The  condition  has  been  fulfilled 
in  its  entirety,  and  therefore  the  Appellant  is  bound  to 
restore  bonds  given  as  security  only  till  the  j>eriorm- 
ance  of  the  condition. 

Appellant  contends  also,  that  he  has  a  right  to  retain 
these  bonds  as  a  security  for  certain  commissions  due 
him  for  Hibbard,  Cameron  Sf  Co.  by  Eespondent.  He 
has,  in  my  opinion,  no  such  right,  for  his  contract  with 
the  Respondent  was,  that  he  should  return  the  bonds  on 
a  certain  and  sx>ecific  condition,  which  has  been  com- 
plied with,  and  no  mention  of  such  a  thing  as  com- 
mission was  made  so  as  to  give  him  a  lien  on  the  bonds. 

I  think  the  api>eal  should  be  dismissed  with  costs. 

Ritchie,  Strong,  Foubnibb,  and  Henry,  J.  J.,  con- 
curred. 

Appeal  dismissed  with  costs. 
Solicitor  for  Appellant :  John  L.  Morris. 
Solicitors  for  Respondent :  A.  Sf  W.  Robertson. 
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JJ3     JOHN   SEVERN Appellant; 

•June  6, 7* 


AND 

1878 


•Jan'y.28.   ^^^     <JUEEN KeSPONDENT. 

ON     APPEAL    FROM    A    JUDGMENT    OF    THE    COURT   OF 

QUEEN'S  BENCH  FOR  ONTARIO. 

Sale  of  Xi^Mor— 37  Vie,,  Ch.  32  O^^British  North  America  Act 

].867,  sees,  91,  92. — Brewer,  trade  of^^Licenses,  powers  of 

Dominion  and  Provincial  Legislatures  to  impose. 

S.,  ttftor  the  passing  of  the  Act  37  Vic,  ch.  32,  0,,  mtituled  "  An 
Act  to  amend  and  consolidate  the  law  for  the  sale  of  fermented 
or  spirituous  liquors,"  then  being  a  brewer  licensed  by  the 
Oovemment  of  Canada  under  31  Vic,  ch.  8,  D.,  for  the 
manufacture  of  fermented,  spirituous  and  other  liquors,  did 
manufacture  large  quantities  of  beer  and  did  sell  by  wholesale 
for  consmnption  within  the  Province  of  Ontario  a  large  quantity 
of  said  fermented  liquors  so  manufactured  by  him,  without  first 
•obtaining  a  license  as  required  by  the  said  Act  of  the  Legislative 
Assembly  of  Ontario,  The  Attorney  General  thereupon  filed 
:an  information  for  penalties  against  iS.  On  demurrer  to  the 
information  the  special  matter  for  argument  was  that  the 
Legislature  of  the  Province  of  Ontario  had  no  power  to  pass 
the  statute  under  which  the  penalties  were  sought  to  be 
recovered,  or  to  require  brewers  to  take  out  any  license  what- 
ever for  selling  fermented  or  malt  liquors  by  wholesale,  as  stated 
in  the  information.  ' 

Held, — On  appeal,  that  the  Act  of  the  Provincial  Legislature  of 
Ontario,  37  Vic.  ch.  32,  is  not  within  the  legislative  capacity 
of  that  Legislature. 

2.  That  the  power  to  tax  and  regulate  the  trade  of  a  brewer, 
being  a  restraint,  and  regulation  of  trade  and  commerce,  falls 
within  the  class  of  subjects  reserved  by  the  91st  sec.  of  the  British 


*  Prbsent  : — Sir  William  Buell  Richards,  Knight,  C  J.,  and  Ritchie^ 
Strong,  Taschereau,  Foumier  and  Heniy,  JJ. 
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North  America  Act  for  the  exclusive  legislative  authority  of  the       1878 
Parliament   of   Canada',  and    that  the  license  imposed  was  a     a]^I^X« 
restraint  and  regulation  of  trade  and  commerce  and  not  the  ^, 

exercise  of  a  police  power.  Tbb  Qitkbv. 

3.  That  the  right  conferred  on  the  Ontario  Legislature  by  sub- 
sec  9,  sec.  92  of  the  said  Act,  to  deal  exclusively  with  shop, 
saloon,  tavern,  auctioneer  and  ^^  other  licenses,''  does  not  extend 
to  licenses  on  brewers  or  ^' other  licenses''  which  are  not  of  a 
local  or  municipal  character. 

Begina  vs.  Taylor,  36  IT.  G.  Q.  B.  218,  over-ruled. 

[BUehie  and  Strong,  JJ.,  dissenting.] 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Ontario,  over-ruling  the  demurrer  of  the  defen- 
dant, John  Severn,  to  the  criminal  information  filed 
against  him  by  the  Attorney  General  of  the  said  Province 
on  behalf  of  Her  Majesty  the  Queen,  in  the  said  Court, 
on  the  28rd  day  of  January  1877. 

This  appeal  was  brought  directly  to  the  Supreme 
Court,  by  consent  of  parties,  under  sec.  27  of  the 
Supreme  and  Excheqtier  Court  Act. 

The  information  was  for  the  contravention  by  the 
defendant  of  the  provisions  of  the  Act  of  the  Legislature 
of  Ontario,  37  Vict.  ch.  32,  respecting  the  sale  of 
fermented  or  spirituous  liquors,  in  that  the  defendant 
"  on  the  nineteenth  day  of  January,  in  the  year  of  our 
Lord  aforesaid,  at  the  Town  of  Yorkville,  in  the  County 
of  York  aforesaid,  after  the  passage  of  a  certain  Act  of 
the  Legislature  of  the  Province  of  Ontario,  made  and 
passed  in  the  thirty-seventh  year  of  the  reign  of  our 
Sovereign  Lady  the  present  Queen,  intituled  '  An  Act 
to  amend  and  consolidate  the  law  for  the  sale  of  fer- 
mented and  spirituous  liquors,'  then  being  a  brewer 
licensed  by  the  Grovemment  of  Canada  for  the  manufac- 
ture of  fermented,  spirituous  and  other  liquors,  did 
manufSftcture  a  large  quantity  of  fermented  liquors,  to 
wit.,  one  thousand  gallons  of  beer,  and  afterwards,  to 
6i 
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1878  wit,  on  the  twentieth  day  of  January,  in  the  year  of 
SBTBur  OUT  Lord  one  thousand  eight  hundred  and  seventy- 
j,^  Q  seven,  at  the  Town  of  YorkviUe  aforesaid,  in  the  County 
of  York  aforesaid,  unlawfully  and  wilfully  and  in  con- 
travention of  the  said  Act  of  the  Legislature  of  the 
Province  of  Ontario^  did  sell  by  wholesale  a  large 
quantity  of  the  said  fermented  liquor  so  manufactured 
by  the  said  John  Severn  as  aforesaid,  to  wit.,  five 
hundred  gallons  of  beer,  for  consumption  within  the 
Province  of  Ontario,  to  wit.,  at  the  Town  of  YorkviUe 
aforesaid,  in  the  County  of  York  aforesaid,  without  first 
obtaining  a  license,  as  required  by  the  said  Act  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  to  sell 
by  wholesale,  under  the  said  Act,  liquors  so  manufac- 
tured by  him  the  said  John  Severn  as  aforesaid,  for 
consumption  within  the  said  Province  of  Ontario,  and 
without  having  obtained  any  shop  license  or  any  other 
license  under  the  said  Act,  or  under  the  Act  passed  by 
the  said  Legislature  of  Ontario^  in  the  thirty-ninth 
year  of  the  reign  of  our  Sovereign  Lady  the  present 
Queen,  intituled  *  An  Act  to  amend  the  law  respecting 
the  sale  of  fermented  or  spirituous  liquors,'  to  sell 
wholesale,  as  a  brewer,  liquor,  in  wilful  contravention 
of  the  said  Act  of  the  Legislature  of  the  Province  of 
Ontario,  passed  and  made  as  aforesaid,  and  in  contempt 
of  our  Sovereign  Lady  the  Queen  and  her  laws,  and  to 
the  evil  example  of  all  others  in  the  like  case  offending, 
and  contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  Crown  and  dignity." 

On  the  25th  January,  1877,  the  said  John  Severn  by 
his  attorney  F.  Osier,  having  heard  the  information 
read,  said:  that  the  information  and  the  matters 
therein  contained  are  not  sufficient  in  law,  and 
that  the  defendant  is  not  bound  to  answer  the  same. 

One  of  the  points  to  be  argued  was  that  the  Legis- 
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lature  of  the  Province  of  Ontario  had  no  power  to  pass      1^78 
the  Statute  under  which  the  said  penalties  were  sought    Sbtebit 
to  be  recovered,  or  to  require  brewers  to  take  out  ^^7  xhb  Qirmnr 

license  whatever  for  selling  fermented  or  malt  liquors      

by  wholesale,  as  stated  in  the  information. 

The  Attorney  Q-eneral  joined  in  demurrer. 

In  a  case  of  a  similar  information,  The  Queen  v.  James 
Taylor  (1),  the  Court  of  Queen's  Bench  gave  judgment 
for  the  defendant  on  the  demurrer  to  the  information. 
The  Court  of  Error  and  Api)eal  for  the  Province  of 
Ontario  reversed  the  judgment  of  the  Court  of  Queen's 
Bench  and  overruled  the  demurrer  of  James  Taylor. 

An  appeal  was  subsequently  prosecuted  by  the  said 
James  Taylor  to  the  Supreme  Court  of  Canada^  when, 
after  argument,  the  Supreme  Court  decided  (2)  that  it 
had  no  jurisdiction  to  entertain  the  said  appeal,  inas- 
much as  the  judgment  appealed  against  was  prior  to 
the  organization  of  such  Court. 

In  consequence  of  this  decision,  Harrison^  C.  J., 
delivered  the  judgment  of  the  Court  of  Queen's  Bench 
as  follows : 

"  We  have  read  the  decision  of  the  Court  of  Appeal 
in  Regina  v.  Taylor,  86  U.  C.  Q.  B.  218,  reversing  the 
decision  of  this  Court,  reported  at  p.  183  of  the  same 
volume. 

"  If  the  Court  of  Appeal  were  a  Court  of  final  resort, 
we  should,  in  the  present  case,  follow  the  decision  of 
the  Court  of  Appeal  without  observation  of  any  kind. 
But  as  the  Court  of  Appeal  is  not  a  Court  of  final 
resort,  and  as  we  are  informed  that  it  is  the  intention 
of  the  defendant  in  this  case,  with  the  consent  of  the 
Crown  under  section  twenty-seven  of  the  Supreme 
Court  Act,  at  once  to  carry  this  case  to  the  Supreme 
Court ;  and  so,  if  x>ossible,  have  Regina  v.  Taylor^  86 

(1)  36  U.  C.  Q.  B.  218.  (2)  1  S.  C.  Can.  R  65. 
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187«      XT.  C  Q,  R  218,  lereised;   we.  in  deference  to  the 
existing  decisions  of  the  Court  of  AppemL  mnd  not  firom 


T-.  fi'-  -_-  *nv  actnal  convicdon  that  it  is  correct,  follow  it,  and 
gire  lodgment  for  the  Qaeen." 

The  Act  in  dispute  under  this  appeal  is  the  S7  Tic, 
chap  32.  of  the  Omiano  Legislature. 

The  clauses  considered  were  the  following : 

"*  Section  24.  Xo  person  shall  sell  by  wholesale  or 
retail,  any  spirituous,  fermented  or  other  manufactured 
liquors  within  the  ProTince  of  OmiariOj  without  having 
first  obtained  a  license  under  this  Act.  authorizing  him 
so  to  do.  Provided  that  this  section  shall  not  apply  to 
sales  under  legal  process,  or  for  distress,  or  sales  by 
assignees  in  insolvency. '' 

**25  No  person  shall  keep  or  have  in  any  house, 
building,  shop,  eating-house,  saloon  or  house  of  public 
entertainment,  or  in  any  room  or  place  whatsoever,  any 
spirituous,  fermented,  or  other  manufitctured  liquors, 
for  the  purpose  of  selling,  bartering  or  trading  therein, 
unless  duly  licensed  thereto,  under  the  provisions  of 
this  Act." 

The  two  preceding  sections,  by  sect  26,  not  to 
prevent  a  brewer  or  distiller  duly  licensed  by  the 
Dominion  of  Canada  firom  keeping,  having,  or  selling 
any  liquor  inaTiufactured  by  him.  Provided  that  such 
brewer,  distiller,  &c.,  is  further  required  to  first  obtain 
a  license  to  sell  by  wholesale  under  that  Act  the  liquor 
so  manufactured  by  him  when  sold  for  consumption 
within  this  Province,  but  not  in  quantities  less  than 
prescribed  by  section  4  of  the  Act 

Section  22  enacts :  "  There  shall  be  paid  «  «  « 
for  each  license  by  wholesale  a  duty  of  fifty  dollars." 
All  the  duties  under  this  section  are  for  the  purposes  of 
Provincial  revenue. 

Section  4.  *'  A  license  by  wholesale "  shall  be  con- 
strued to  mean  a  license  for  selling,  bartering  or  traffick- 
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ing,  by  wholesale  only,  in  such  liquors  in  warehouses,       ^^^^ 
stores,  shops,  or  places  other  than  inns,  wine,  ale  or    Sbybrk 
beer  houses,  or  other  houses  of  public  entertainment,  in  rp^^  quemt 

quantities  not  less  than  five  gallons  in  each  cask  or      

vessel,  at  any  one  time ;  and  in  case  where  such  selling 
by  wholesale  is  in  respect  of  bottled  ale,  porter,  beer, 
wine  or  other  fermented  or  spirituous  liquor,  '*  each 
such  sale  shall  be  in  quantities  not  less  than  one  dozen 
bottles  of  at  least  three  half  pints  each,  or  two  dozen 
bottles  of  at  least  three-fourths  of  one  pint  each,  at  any 
one  time." 

Mr.  /.  Bethune,  Q.C.,  for  Appellant : — 

The  Statute  in  question,  87  Yic,  ch.  82,  O.,  was  passed 
to  consolidate  the  license  laws  of  the  Province,  but  it 
not  only  consolidates  but  amends  these  laws. 

In  the  consolidated  Act  there  is  no  special  amend- 
ment so  far  as  brewers  are  concerned.  Section  4  defines 
license  by  "  wholesale."  The  effect  of  which  seems  to 
compel  brewers  to  take  out  a  license  at  an  expense  of  |60 
before  selling  by  wholesale.  Now,  the  Dominion  Gk)v- 
emment  derives  its  income  from  customs  and  excise, 
which  are  regulated  by  81  Yic,  ch.  8  D.  By  the  2nd 
section  of  that  Act  the  word  '*  brewer  "  is  defined,  and 
by  the  8rd  it  is  stated  that  no  other  person  than  a 
licensed  brewer  can  carry  on  business  or  trade,  &c. 
The  Dominion  Government  thereby  assumed  jurisdic- 
tion of  this  matter.  The  point  of  imi>ortance  is,  what 
are  the  relative  rights  and  relative  jurisdiction  of  the 
Dominion  Parliament  and  Provincial  Legislatures  over 
this  subject-matter  ? 

The  only  authority  under  which  the  Provincial  Leg- 
islature claims  the  i)ower  of  making  laws  in  relation  to 
matters  relating  to  trade  and  commerce  is  under  sec.  92, 
sub-sec.  9,  of  B.  iV.  A.  Act.  But  the  whole  of  that  section 
must  be  governed  by  sec.  91,  and  under  sub-sec.  2,  sect. 
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1^8      91,  tlie  regulation  of  trade  and  commeTce  belongs  exdu- 

Smrm    si^ely  to  the  Dominion  Parliament.    The  fair  oonstmc- 

'n-.  /Ji.       tion  of  the  words  trade  and  commerce  includes  both  in- 

THE  (<rKE3r. 

• temal  and  external  trade. 

The  Dominion  Government  derives  its  income  from 
customs  and  excise,  which  are  regelated  by  31  Vict., 
ch.  8,  Z>.  Under  sec.  91,  snb-secs.  2  and  3,  the  Domin- 
ion Parliament  has  the  power  to  pass  laws  for  ''  the 
regulation  of  trade  and  commerce  "  and  ''  the  raising  of 
money  by  any  mode  or  system  of  taxation." 

Now,  the  right  of  the  Ontario  Legislature  to  pass  and 
maintain  the  provisions  of  this  Act  must  rest  either 
upon  its  power  to  impose  direct  taxation  within  the 
Province,  in  order  to  the  raising  of  a  revenue  for  pro- 
vincial purposes,  or  upon  its  power  to  legislate  upon 
matters  relating  to  licenses  and  municipal  institutions. 
It  cannot  be  denied  that  the  whole  British  North 
America  Act  shews  that  it  was  intended  to  divide 
the  jurisdiction  between  the  two  Legislative  bodies, 
the  jurisdiction  of  each  being  complete  as  to  cases 
within  its  power.  See  upon  this  point  the  judg- 
ment of  the  Court  of  Appeal  for  Lower  Canada 
in  Ex  parte  Dansereau  (1) ;  Dow  v.  Black  (2);  V  Union 
St.  Jacques  de  Montreal  v.  Belisle  (3). 

Then,  can  this  Act  be  sustained  under  sec.  92,  sub- 
sec.  2  of  the  B.N.A.  Act ;  in  other  words,  is  this  charge 
or  duty  imposed  upon  brewers  a  direct  or  indirect  tax  ? 
Appellant  contends  that  it  is  an  indirect  tax,  the  effect 
of  which  is  to  raise  the  price  and  value  of  the 
beer  by  at  least  the  amount  of  the  tax.  Imposing 
a  tax  ui>on  the  steamboat  instead  of  the  passengers 
which  it  carries,  is  an  indirect  tax :  Gibbons  v  Ogden  (4). 
The  Imperial  Parliament  treat  this  as  an  indirect  tax, 

(1)  19.  L.  C.  Jur.  210.  (3)  L.  R.  6  P.  C.  App.  34. 

(2)  L.  R.  6  P.  C.  App.  280.  (4)  9  Wheaton  231. 
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becanse  they  would  not  have  given  the  power  by  sub-      ^^^ 
section  9  if  it  was  direct.    The  judgments  of  the  Court    Bbtkrn 
of  Queen's  Bench  and  the  Court  of  Appeal  in  Queen  '^j^o^j^jf 

Taylor  agree  as  to  this.    But  it  is  contended  that  the      

Ontario  Legislature  possess  the  right  of  imposing  this 
tax  under  sub-sec.  9  of  sec.  92  of  the  B.  N.  A,  Act. 
Now,  this  sub-section  must  be  looked  upon  as  giving  an 
exceptional  right,  limited  in  its  character,  to  impose  in- 
direct taxation.  You  must  either  restrict  this  power  of 
granting  *'  other  licenses  "  or  give  the  Local  Legislature 
a  jurisdiction  as  complete  and  as  full  as  that  of  the 
Dominion  Legislature.  Now,  the  trade  of  a  brewer  is 
one  regulated  exclusively  by  the  laws  of  the  Dominion 
of  Canada^  and  the  history  of  trade  and  distilling  shows 
that  brewing  was  always  regarded  as  coming  under 
the  Excise  Laws. 

Reg,  V.  Justices  of  Surrey  (1) ;  Burns^s  Justice  of  the 
Peace  (2) ;  Con.  Stats,  of  Canada,  cap.  19  ;  Con.  Stats,  of 
Lower  Canada,  cap.  6,  sec.  1 ;  cap.  24,  sec.  26,  sub-sec. 
10 ;  27  and  28  Vic.  cap.  8 ;  29  Vic.  cap.  3 ;  Revised 
Stats,  of  Nova  Scotia,  cap.  11  and  19 ;  Revised  Stats,  of 
New  Brunswick,  vol.  1,  cap.  18 ;  Crabbe's  History  of 
English  Law  (8) ;  Temperance  Act  of  1864,  of  the  Prov' 
ince  of  Canada ;  Qi^bec  Resolutions,  which  constituted 
the  foundation  of  the  Imperial  Act ;  Journals  liCgislative 
Assembly  of  the  Province  of  Canada  (4) ;  Journals  of 
same  Assembly  (5) ;  29th  Eesolution  sub-sect.  4 ;  Lord 
Carnarvon's  explanation,  on  the  second  reading  of  the 
Bill  in  the  House  of  Lords,  shows  that  these  resolutions 
wore  the  basis  of  the  Statute  (6). 

The    jurisdiction  as  to  excise  was  intended  to  be 
in  the  Dominion  Parliament,  and  would  therefore  be 

(1)  2  T.  R.  504.  (4)  Vol.  24,  Pp.203,  209. 

(2)  Vol.  2,  p.  190.  (5)  Vol.  26,  p.  362. 

(3)  Pp.  477,  482.  (6)  Hansard,  Vol.  185,  p.  563. 
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1878      exclusive.    One    method    of   regulating  excise  is  by 
SsYssv    taxation  :   Story  on  the  Constitution  (1).    The  only  head 

The  opBDc.^^^^^^^"^^*  J^™^^^*^^^  ^^  under  section  95,  and  even 

then  Provincial  Legislatures  must  yield  to  Dominion 

when  they  conflict. 

Either  the  words  "  other  licenses  "  must  be  construed 
to  be  of  the  same  class  as  those  mentioned  in  the  pre- 
ceding part  of  the  sub-section :  East  London  Water 
Works  V.  Mile  End  Old  Town  (2) ;  Reed  v.  Ingham 
(8) ;  Williams  v.  Golding  (4) ;  this  is  also  the  view 
taken  by  Torrance,  J.,  in  the  case  of  Angers  v.  The  Queen 
Insurance  Co,,  decided  at  Montreal,  in  April  1877  (5) ; 
— or  must  be  held  to  mean  such  licenses  as  were  before 
the  passing  of  the  Imperial  Act  under  municipal  or 
local  control :   Maxwell  on  Statutes  (6). 

If  the  term  "  other  licenses  "  be  not  thus  limited,  the 
Legislature  may  require  anything  to  be  licensed,  for 
instance,  may  require  a  license  to  be  taken  out  by  a 
captain  of  a  vessel,  or  by  a  banker,  or  official  assignee. 

There  are  a  large  class  of  local  licenses  of  minor  im- 
portance than  those  enumerated  in  this  sub-section,  such 
as  those  enumerated  in  the  Municipal  Act  of  1866. 

As  to  the  argument  put  forward  on  behalf  of  the 
Grown,  in  support  of  the  judgment  in  this  case,  that 
the  Act  is  not  ultra  vires,  because  it  has  reference  to 
a  subject-matter  over  which  its  powers  are  as  fall 
and  complete  as  those  of  the  Dominion  Parliament  as 
a  matter  of  police,  Appellant  contends  that  power  is 
a  grant  from  the  Dominion  Grovemment,  a  branch  of 
criminal  law  over  which  the  Dominion  has  entire 
control. 

What  is  known  in  the  United  States  as  police  power 

(1)  Section  971.  (4)  L.  R.  1  C.  P.  69. 

(2)  17  Q,  B.  512.  (5)  21  L.  C.  Jur.  81. 

(3)  3  E.  &  B.  889.  (6)  Page  308. 


VOL.  n.]         JANUARY  SESSION,  1878.  79 

in  the  States  is  founded  npon  the  right  which  exists  on      ^^78 
the  part  of  the  State  Legislatures  to  make  laws  for  the    Severn 
good  government  of  the  State  in   all  cases  in  which  .p^^  Q^^gg, 
jurisdiction  is  not  given  to  the  Congress.  

The  jurisdiction  to  enact  Criminal  Laws,  except  for 
ofiences  committed  on  the  high  seas  and  offences  com- 
mitted against  the  United  States  Government,  exists  on 
the  part  of  the  State  Legislatures.  The  basis  of  the 
right  to  make  laws  of  i>olice  is  Criminal  Law.  License 
Cases  (1). 

The  cases  decided  by  the  United  States  Courts  as  to 
laws  on  the  nature  of  police  do  not  apply  with  equal 
force  to  Canada,  because  the  Provincial  Legislatures 
have  jurisdiction  only  in  such  matters  as  are  expressly 
mentioned  in  section  92. 

This  is  plain  from  section  91. 

The  Quebec  resolutions  numbered  29,  43  and  45 
shew  that  this  was  what  was  intended. 

As  to  the  power  of  disallowance,  that  jwwer  belongs 
to  only  one  branch  of  the  Dominion  Parliament  and 
can  be  exercised  in  different  ways.  In  the  United 
States  it  is  held  that  the  moment  Congress  exercises  its 
power  over  a  subject-matter  the  State  has  no  control, 
provided  that  Congress  was  first  to  exercise  it. 

It  is  further  contended  on  the  part  of  the  respondent, 
that  the  power  to  sell  in  Ontario  must  come  from  the 
Ontario  Gh>vemment  and  that  under  the  Act  it  can  be 
called  a  shop  license. 

The  answer  to  this  will  be  found  in  Brown  v.  State 
(f  Maryland  (2).  It  is  as  much  a  part  of  the  trade  of  the 
brewer  to  sell  as  to  manufacture. 

(1)  5  Howard,  at  pages  590^  591,  483 ;  Dwarris  on  Stats,  by  Potter, 
592,  and  625 ;  Story  on  the  Con-  p.  450,  and  subsequent  pages  ] 
stitution,  4th  edtion,  sect.  1954  *,  Blackstone's  Corns.,  vol.  4,  page 
Cooley    on   Const.   limitations,    113. 

(2)  12  Wheaton,  pp.  442,  443,  446. 
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1878  n  would  be  mockery  to  say :  I  will  give  you  the 

Sbvbrh    right  to  manufacture,but  the  Provincial  Legislature  says 

The  Qubek.  y^^  must  get  a  shop  license  before  you  can  sell.    See 

also  Kent's  Commentaries  (I). 

If  this  sub-section  9  of  section  92  gives  power  to  require 
a  license  to  be  taken  out  by  a  brewer,  the  Legislature  has 
power  also  to  require  the  license  to  be  obtained  from  the 
municipality  or  from  the  Provincial  Grovemment,  or 
from  both.  This  would  very  much  embarrass  this 
branch  of  trade,  and  might  so  fetter  it  as  to  destroy  it. 

Mr.  Mowat,  Q.  C,  Attorney  General  for  Ontario, 
(Mr.  Crooks,  Q.C.,  with  him)  for  the  Respondent : 

I  claim  for  the  Provinces  the  largest  power  which 
they  can  be  given  :  it  is  the  spirit  of  the  B.  N,  A.  Act, 
and  it  is  the  spirit  under  which  Confederation  was 
agreed  to.  If  there  was  one  point  which  all 
parties  agreed  upon,  it  was  that  all  local  powers  should 
be  left  to  the  Provinces  and  that  all  powers  previously 
possessed  by  the  Local  Legislatures  should  be  continued 
unless  expressly  repealed  by  the  B.  N.  A.  Act,  The 
larger  powers  given  to  the  Dominion  were  for  the  pur- 
poses of  nationality,  so  that  in  construing  the  B  N,  A. 
Act,  the  intention  was  not  to  take  from  Provincial  au- 
thorities any  more  than  what  was  necessary.  Take,  for 
instance,  the  Administration  of  Justice  ;  nothing  in  the 
Act  says  to  whom  belong  the  executive  powers  of  the 
Administration  of  Justice,  yet  from  the  very  beginning 
it  was  assumed  that  the  local  authorities  have  the  same 
powers  as  before  Confederation.  We  find  that  express 
power  was  given  by  ch.  128, 14  and  15  Vict.,  to  the 
City  of  Montreal  to  tax  brewers.  The  same  power  may 
surely  be  trusted  to  a  Provincial  Government.  Another 
point  of  great  importance  is  the  provision  in  the  Act 

(1)  12  Ed.  voL  1,  p.  439. 
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(sect.  90)  by  which  legislation  of  the  Local  Legislatures      1^78 
can  be  vetoed.    The  relations  of  the  Provinces  here  is    Seybbk 
different  from  that  which  the  States  bear  to  the  United  r^^^  Qubbk. 

States.    There  Courts  alone  have  power  to  declare  when      

the  States  have  usurped  the  higher  powers  of  Congress, 
whilst  here  ample  power  is  given  to  the  Dominion 
Parliament  of  protecting  itself. 

This  Act  has  now  been  in  oi)eration  for  several  years. 
It  has  been  contended  that  it  is  only  one  branch  of  the 
Parliament  that  has  the  right  of  disallowing  the  Pro- 
vincial Acts.  I  think  it  will  be  admitted  by  all  parties 
here  that  the  Governor  Greneral  must  take  the  advice 
of  his  council  when  vetoing  local  Acts. 

This  power  of  disallowance  should  be  taken  into 
consideration  when  the  policy  of  the  Act  is  urged 
against  us. 

The  regulation  of  the  sale  of  all  liquor  for  consum]> 
tion  in  the  Province,  whether  manufactured  in  the  Pro- 
vince or  not,  is  of  Provincial  concern,  and  the  immunity 
of  the  i>erson  manufacturing  in  the  Province,  as  part  of 
the  Dominion,  under  the  excise  regulation  of  the  Inland 
Revenue  Department,  no  more  makes  him  free  of  pro- 
vincial regulations  than  the  i>erson  importing  liquor 
under  the  Customs  regulations  of  another  Department. 

Section  92  of  the  B.  N.  A.  Act,  1867,  confers  upon 
the  L^islature  of  each  Province  the  jurisdiction  of 
making  laws  so  as  to  exclude  the  authority  of  the  Par- 
liament of  Canada  in  relation  to  matters  coming  within 
the  classes  of  subjects  enumerated  in  that  section,  and 
where  the  Legislature  possesses  jurisdiction  the  Court 
has  no  jwwer  to  review  the  exercise  of  it. 

Where  there  is  jurisdiction  the  will  of  the  Legislature 
is  omnipotent  according  to  British  theory,  and  knows 
no  superior  law  in  the  sense  in  which  the  American 
Courts  are  accustomed  to  adjudicate  upon  constitutional 
questions. 
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M  beme  an  indirect  mode  cf  ij 

poenant  to  th&  jniisdictkm  of  tlk&  DominkMi  in  tike  leg- 

vlMxkmat  mde  and  oommeroeL 

Hmt  tax  here  is  direct  upon  the  pessoii.  and  not  upon 
the  oGmmodity.  with  the  liew  of  enhancing  the  selling 
prio>  thereof  to  the  exLait  of  the  tax  imposed. 

See  aB  to  nature  of  tax.  Farrett's  Politieal  Eocmom  j  (7) ; 
Baxter  on  Taxation  iS) :  B<mrem'$  Politieal  Economy 
OCa&;  (9|. 

The  taxing  power  is  alao  ocHnmensmate  with,  and 
essential  to,  the  existence  of  the  Gorenunent,  and  this 
mode  of  its  exerdse  is  not  excluded  from  Provincial 
jurisdiction. 

See  MarshallX  J^  in  Proridemce  Bamk  amd  BiUimgs, 
(10;  ;  MeCuUoch  amd  Siaie  cfMarylamd  (11) ;  Im  re  Slavim 
and  The  Corporaium  of  OriUia  (12) ;  Marshall,  C.  J.,  in 
Gibbons  T.  Ogdem  (13) ;  Star^  on  the  Constitntion  of  the 
U.  S.  (14). 

Now,  amongst  the  matters  in  which  the  Provincial 
Legislature  has  this  exclusive  jurisdiction  under  class 
9  are  included  ^shop,  saloon,  tavern,  auctioneer, 
and  other  licenses  in  order  to  the  raising  of  revenue  for 
provincial,  local,  or  municipal  purposes." 

(\)    BUckstone^s    ComxiL     by  G)  Book  4,  ch.  ^  p.  477. 

Kerr,  VoL  I,  p.  36.  (S)  Pp.  15,  20  and  21. 

(2)  Pameroy'8  Ed.    1874,  and  (9)  P.  436. 

caMs  in  note  Pp.  404-5.  (10)  4  Peters  541,  561-3. 

(3)  P.  795.  (11)  4  Wheaton  316,  428. 

(4)  8ec8. 142, 143, 306  and  po$t.  (12)  36  U.  C.  Q.  B.  172. 

(5)  Ed.  ]  873  Book  3,  ch.  3.  (13)  9  Wheaton  203. 

(6)  Ed.  1871,  pp.  2, 4  and  86.  (14)  Sec  1068. 
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(a).  The  term  "  shop  "  may  as  well  cover  the  license      ^^^^ 
to  a  brewer  when  selling  for  consumption  in  Ontario    Sbybrn 
as  any  other  seller  by  wholesale  or  retail.    The  brewer,  ,j^  oijagK. 

quoad  hoc,  is  in  the  like  position.    The  same  policy,      

whether  of  police  or  revenue,  would  also  equally  apply. 

(b).  The  term  ''  licenses  "  is  most  general,  and  would 
include  as  a  subject-matter  not  only  all  dealers  in  any 
commodity,  but  trades,  professions  and  occupations. 

See  Baxter  on  Taxation  (1). 

(c).  The  Sule  of  ejusdem  generis  is  inapplicable  here 
—first,  in  there  being  no  controlling  or  particular 
classes  to  refer  to  in  order  to  determine  the  like  classes, 
to  which  the  word  "  other "  might  be  referred  with 
any  definiteness  ;  and,  secondly,  because  the  latter 
words  enlarge  "other  Licenses"  into  all  such  as  the 
Legislative  authority  may  consider  necessary  to  the 
raising  of  a  Provincial  revenue. 

The  learned  Counsel  referred  to  the  cases  cited  in  the 
judgment  of  Draper,  0.  J.,  in  the  Court  of  Appeal,  in 
the  Queen  v.  Taylor  (2) ;  in  addition  to  which  he  cited  : 
Fleury  v.  Moore  et  aL  (3) ;  Regina  v.  Boardman  (4) ; 
Canada  Central  Railway  v.  Regina  (6) ;  Regina  v. 
Longee  (6)  ;  Sanson  v.  Bell  (7) ;  Oswald  v.  Berwick-on- 
Tweed  (8) ;  Reed  v.  Ingham  (9) ;  Martin  v.  Hemming  (10) ; 
In  re  Mew  (11) ;  License  Case  (12) ;  Ward  v.  Mary- 
land (13);  The  License  Taxes  Cases  (14);  Cooley  v. 
Board  of  Wardens  (15) ;  Board  of  Excise  v.  Barrie  (16) ; 
Bode  V.  Maryland  {Vj) ;  Nathan  v.  Louisiana  (18) ;  Com- 

(1)  Pp.  34,  35.  (10)  18  Jut.  1002. 

(2)  36  U.  C.  Q.  B.  218.  (11)  31  L.  J.  N.  S.  Bkptcy,  89. 

(3)  34  U.  C.  Q.  B.  319.  (12)  5  Howard  504. 

(4)  30  U.  C.  Q.  B.  553.  (13)  1  American  R.  50. 

(5)  20  Grant  273.  (14)  5  WaUace  463. 

(6)  10  C.  L.  J.  N.  S.  135.  (15)  12  Howard  R.  509. 
a)  2  Camp.  39.  (16)  34  N.  Y.  R.  657. 

(8)  6  H.  L.  856.  (17)  7  Gill  326. 

(9)  3  £  A  B.  889.  (18)  8  Howard  73. 
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wumMrenlth  v.  Hooikcoke  (1);  lUimois  v.  Tkurfrer  (2); 
Brawm  t.  ^a/r  q^  Marylamd  (3). 

Supposing,  now,  this  Act  is  viewed  as  an  Imperial 
Act  the  word  ^other'"  mnst  be  accepted  in  its  broadest 
senfie  ;  2  Bmrmss  Justice  of  the  Peace,  (4)  ;  Baxter 
on  Taxation  (5) ;  Peto  on  Taxation  (6) ;  Broom's 
Maxims  (7). 

The  practioe  of  the  UmUed  Siates  also  may  be  referred 
to.  How  was  this  word  accepted  there.  See  HiUiard 
on  Taxation  (8) ;  Strong  on  Constitutional  Law,  1,053 ; 
Rev.  Stats.  U.  S.  (9). 

The  Provincial  jurisdiction  over  licenses  is  not  con- 
fined to  shops  and  places  where  the  sale  is  by  retail, 
and  the  true  construction  to  be  given  to  sub-section 
9  of  sec.  92,  is  that  the  words  ""  and  other  licenses " 
include  the  superior  as  well  as  the  inferior  grade  of 
licenses. 

Mr.  Crooks,  Q.C.,  followed  on  the  part  of  the  Res- 
pondent : — 

By  the  British  North  America  Act  we  are  given  a  con- 
stitution similar  to  the  English  constitution.  In  each 
Province  a  plenum  imperium  was  constituted  and  not  a 
subordinate  authority,  or  one  with  only  such  powers  as 
were  specifically  conferred.  Once  jurisdiction  is  given 
over  a  subject  matter,  the  power  is  absolute.  The  case 
of  If'  Union  St.  Jacques  de  Montreal  v.  Belisle  (10),  seems  to 
support  this  view. 

The  only  question  before  the  Court  is  whether  the 
enacting  body  acted  ultra  vires. 

By  the  British  North  America  Act  two  sovereign  bodies 

(1)  10  AUen  200.  (6)  P.  170. 

(2)  13  minow  554.  (7)  Pp.  585,  588. 

(3)  12  Wheaton  419.  (8)  P.  49,  sec.  9. 

(4)  30th  ed.,  193,  194.  (9)  P.  625,  sec.  3,243. 

(5)  Pp.  34  and  35.  (10)  L.  K.  6  P.  C.  App.  35. 
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were  created,  viz :  the  Dominion  Parliament,  and  the      1B78 
Local  Legislatures.  There  is  no  question  of  the  one  being    Sbykkk 
subordinate  to  the  other.    The  Act  has  to  be  construed  «,     J^- 

as  an  Imperial  Act  and  the  jurisdiction  given  to  the      

Local  Legislatures  must  be  absolute  and  complete. 
Assuming  this,  Bespondent  contends  that  this  Statute 
was  enacted  by  the  Ontario  Legislature  in  the  exercise 
of  that  sovereignty. 

The  Provincial  Legislature  possesses  inherent  con- 
stitutional ];x>wer  to  enact  all  such  laws  as  it  thinks 
beet  for  the  welfare  of  the  people  of  the  Province,  and 
to  secure  this  end  to  prohibit  the  sale,  traffic,  or  disposal 
of  spirituous  liquor  or  other  commodities  which  the 
Legislature  may  deem  injurious.  With  respect  to  such 
matters  its  powers  are  as  full  and  complete  as  those  of 
the  Dominion  and  Imperial  Parliaments  in  relation  to 
matters  Canadian  and  Imperial  respectively. 

The  principle  of  the  maxim  salus  populi  suprema  lex 
is  strictly  applicable,  and  sustains  the  Provincial 
jurisdiction. 

See  Liebers  Legal  Hermeneutics  (1) ;  Sedgwick  on 
8tai  and  Gonstit.  Law  (2). 

Lord  Selborne,  in  the  case  of  L^  Union  St.  Jacques 
V.  Belisle  (8),  puts  it  thus : — 

''The  scheme  of  the  91st  and  92nd  sections  is  this : 
By  the  91st  some  matters — and  their  Lordships  may 
do  well  to  assume,  for  the  argument's  sake,  that  they 
we  all  matters  except  those  afterwards  dealt  with  by 
the  92nd  section  ;  their  Lordships  do  not  decide  it,  but 
for  the  argument's  sake  they  will  assume  it — certain 
iiuitters,  being  upon  that  assumption  all  those  which 
ue  not  mentioned  in  the  92nd  section,  are  reserved  for 

(1)  Chap.  6.,  sec.  z.  1874)  and  cases  in  note. 

(2)  a  10  p.  404  (Pomeroy's  ed.        (3)  L.  11.  6  P.  C.  App.  35. 

7 
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1878      the  exclusive  legislation  of  the  Parliament  of  Canada, 

Sbvrrn    called  the  Dominion ;  but,  beyond  controversy,  there  are 

The  Qcjbbw  ^®^^*^^  other  matters,  not  only  not  reserved    for    the 

Dominion  Parliament,  but  assigned  to  the  exclusive 

power  and  competency  of  the  Provincial  Legislature  in 
each  Province, — among  those  the  last  is  thus  expressed : 
'  Grenerally  all  matters  of  a  mere  local  or  private  nature 
in  the  Province.' " 

The  aim  of  the  Statute  here  was  not  to  interfere  with 
the  general  jurisdiction  of  the  Dominion  Gk)vernment. 

It  is  not  an  absolute  prohibition  for  sale  generally, 
but  only  a  charge  when  sold  for  consumption  within 
the  Province  of  Ontario.  It  is  only  when  the  brewer 
ceases  to  be  a  manufacturer  and  becomes  a  trader.  If 
th»i  contention  of  the  Appellant  was  correct,  the  conse- 
quence would  be  that  the  brewer  could  not  sell  by 
retail.  See  Cooley  at  p.  581,  see  also  Pomeroy^s  Const. 
Law,  285  to  297,  332. 

The  expression  **  license  "  has  not  a  limited  application 
in  our  Statutes,  and  wholesale  traders  have  been 
obliged  to  take  out  licenses  for  municipal  revenue  (1). 

The  argument  of  the  Appellant  to  be  consistent 
would  have  to  exclude  pedlers  and  hawkers : — see  In 
re  Duncan  (2). 

This  case  came  under  the  Dunkin  Act,  which  is  still 
in  force.  If  municipalities  have  this  power  surely  the 
Provincial  Parliament  cannot  be  denied  it.  Licenses 
of  any  description  cannot  be  limited  by  any  power  held 
by  the  Dominion  Government.  There  may  be  here,  as 
in  the  United  States,  two  powers  that  may  tax  the  same 
subject.  See  also  Broom's  Maxims  (3),  Maxwell  on 
Statutes  (4). 

(l)29and30Vic.ch.51,sec.250;  (2)  4  Revue  Leg.  228. 

C.  S.  U.  C,  22  Vic,  ch.  M,  sec.  246  j  (3)  Pp.  585,  588. 

43  Geo.  III.  ch.  14  sees.  2  A  7  j  43  (4)  I^.  292,  303. 
Geo.  m.  oh.  9}  58  Geo.  III.  ch.  6. 
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Mr.  BethunCy  Q.C.,  in  reply :—  1^78 

At  the  time  of  Confederation  all  wholesale  licenses    Sbvbbh 
had  been  abolished.    As  to  the  power  of  disallowance  thb  Qubbit. 
by  sec.  66,  it  has  principally  reference  to  the  disallow-      "^ 
ance  of  valid  laws  for  political  reasons. 

The  Dunkin  Act  never  touched  the  wholesale  trade 
of  brewers,  but  only  prevents  them  from  selling  by  the 
glass,  and  this  Act  could  not  be  repealed  by  the  Local 
GK>vemment. 

The  tax  is  imposed  upon  the  brewer  in  Ontario,  and 
is  therefore  a  tax  upon  the  sale  of  his  goods  and  mer- 
chandise in  Ontario,  which  can  affect  the  trade  of  the 
other  Provinces. 

The  Chief  Justice:  1878 


In  deciding  important  questions  arising  under  the  J«^|^28. 
Act  passed  by  the  Imperial  Parliament  for  federally 
uniting  the  Provinces  of  Canada,  Nova  Scotia  and  New 
Brunswick,  and  forming  the  Dominion  of  Canada, 
we  must  consider  the  circumstances  under  which 
that  Statute  was  passed,  the  condition  of  the  differ- 
ent Provinces  themselves,  their  relation  to  one  another, 
to  the  Mother  Country,  and  the  state  of  things  existing 
in  the  great  country  adjoining  Canada,  as  well  as 
the  systems  of  government  which  prevailed  in 
these  Provinces  and  countries.  The  framers  of  the 
Statute  knew  the  difficulties  which  had  arisen  in  the 
great  Federal  Bepublic,  and  no  doubt  wished  to  avoid 
them  in  the  new  government  which  it  was  intended  to 
create  under  that  Statute.  They  knew  that  the  question 
of  State  rights  as  opi>osed  to  the  authority  of  the  Gen- 
eral Goverment  under  their  constitution  was  frequently 
raised,  aggravating,  if  not  causing,  the  difficulties  arising 
out  of  their  system  of  government,  and  they  evidently 
to  avoid  these  evils,  under  the  new  state  of 
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1978      things  about  to  be  created  here  by  the  Confederation  of 
the  Prorincea. 

In  distributing  the  Legislative  powers,  the  British 
North  America  Act  declares  the  Parliament  of  Canada 
shall,  or,  as  the  91st  section  reads. 

It  shall  be  Iswfal  for  the  Queen,  by  and  with  the  adrice  and 
ooment  of  the  Senate  and  Hooae  of  CcMnmons,  to  make  laws,  for  the 
peace,  order  and  good  goremment  of  CamadOj  in  relation  to  all 
matters  not  coming  within  the  classes  of  subjects  assigned  exclusively 
to  the  Legislatures  of  the  Prorinces. 

And  then,  for  greater  certainty,  that  section  defines  cer- 
tain subjects  to  which  the  exclusive  legislative  author- 
ity of  the  Parliament  extends.  Amongst  other  things 
are  mentioned  : 

2.  The  regulation  of  trade  and  commerce. 

3.  The  raising  of  money  by  any  mode  or  system  of  taxation. 

Certain  other  subjects  of  a  general  and  quasi-national 
character  are  then  referred  to  and  mentioned,  as  coming 
within  the  powers  of  the  Dominion  Parliament. 

The  causing  a  Brewer  to  take  out  a  license  and  pay  a 
certain  sum  of  money  therefor,  as  required  by  the  Ontario 
Statutes,  is  a  means  of  raising  money,  and  it,  of  course,  is 
a  tax  ?  And  there  can  be  no  doubt  it  is  an  indirect  tax ; 
and  it  is  equally  beyond  a  doubt  that  it  is  a  means 
which  may  be  resorted  to  by  the  Dominion  Parliament 
for  the  raising  of  money.  When,  then,  it  is  mentioned 
in  the  Statute  under  consideration  that  the  Dominion 
Parliament  may  raise  money  under  any  mode  or  system 
of  taxation,  and  when,  in  the  same  Act,  the  taxing  i>ower 
of  the  Provincial  Legislature  is  confined  to  direct  taxation 
within  the  Province,  in  order  to  the  raising  of  a  revenue 
for  provincial  purposes,  it  seems  to  me  beyond  all  doubt 
(except  so  far  as  the  same  may  be  qualified  by  No.  9  of 
section  92)  that  it  was  introduced  not  to  allow  the 
Provincial  Legislature  the  right  to  impose  indirect  taxes 
for  provincial  or  local  purposes. 
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The  fact,  that  in  most  European  Countries,  as  well  as      1B78 
in  the  United  States  and  in  the  North  American  Pro-    Simnor 
vinces,  by  far  the  larger  portion  of  the  ordinary  revenue  ip^  q| 
waa  raised  by  indirect  taxes,  seems  to  indicate  that  the      - 
framers  of  the  British  North  America  Act  considered 
this  so  imi>ortant  a  i>ower  that  it  was  not  intended  to 
intrust  it  to  the  Local  Legislatures.    The  i>ower  of 
taxation,  being  so  essential  to  the  maintenance  of  a 
Government,  must  necessarily  be  viewed  as  of  the 
greatest  importance  to  every  Qt)vemment,  and  it  is 
mentioned  as  No.  8  of  the  powers  of  the  Dominion 
Parliament,  and  No.  2  of  the  Provincial  Legislatures. 

Looking,  then,  at  these  provisions  as  they  stand  thus 
far,  it  would  be  reasonable  to  hold,  in  the  absence  of 
any  other  provision,  that  the  framers  of  the  Statute  did 
not  intend  that  the  Provincial  Legislatures  should 
have  any  but  the  power  of  direct  taxation  for  raising  a 
revenue  for  provincial  purjKxses. 

It  is  not  necessary  to  say  much  as  to  the  effect  of 
raising  money  by  direct  and  indirect  taxation.  When 
each  inhabitant  is  compelled  to  pay  a  sum  of  money  to 
a  tax-gatherer  he  knows  and  understands  what  he  pays, 
and  will  no  doubt  look  sharply  after  the  expenditure  of 
money  so  extorted  from  him.  But  when  the  tax  is 
indirectly  imposed,  and  the  payer  recoups  himself  by 
an  extra  charge  for  the  commodity  he  deals  in,  the 
purchaser  may  buy  the  article  or  not  as  he  pleases :  the 
money  he  pays  is  more  *  like  a  voluntary  payment 
for  what  may,  perhaps,  be  considered  a  luxury,  and  when 
paid  he  does  not  look  so  sharply  into  the  matter 
as  he  does  in  the  payment  of  a  direct  tax.  It 
is  therefore  obvious,  that  the  Provincial  Legislatures 
would  be  much  more  likely  to  exercise  prudence  in  the 
character  of  the  expenditure  of  money  if  they  are  com- 
pelled to  raise  it  by  direct  taxatioiu 
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1^^  Besides  this,  the  taxation  for  purely  local  purposes 

Sbtesv    before  Confederation  was  mostly  direct,  whilst  that  for 

Th«  Qukkx;  ^^®  general  purposes  of  the  Provincial  Government 

was  indirect,  and  generally  from  customs  and  excise. 

In  most  of  the  Provinces,  a  large  portion  of  the  indirect 
taxes,  which  might  be  considered  as  arising  in  the 
particular  localities  and  were  collected  through  the 
medixun  of  licenses,  was  applied  to  local  and  not  general 
or  provincial  purposes.  We  must  assume  this  was 
known  to  the  framers  of  the  British  North  America  Actj 
and  that,  whilst  they  were  in  effect  prohibiting  the 
Local  Legislatures  from  levying  indirect  taxes,  they  did 
not  wish  to  deprive  these  Provinces  or  localities  of  the 
revenue  which  the  local  or  municipal  authorities  had 
been  for  many  years  receiving  and  applying  to  purely 
local  purposes.  In  that  view,  then,  when  framing  sec. 
92  of  the  Statute,  and  by  No.  8  providing  for  making 
laws  for  "municipal  institutions  in  the  Provinces," 
attention  would  be  naturally  drawn  to  the  powers 
conferred  on  those  bodies  in  the  several  Provinces,  and 
the  means  which  they  had  of  raising  money,  and  they 
would  find,  that  in  most,  if  not  all,  of  the  Provinces, 
the  amount  to  be  paid  for  tavern  licenses  was  fixed  by 
the  local  or  municipal  authorities,  and  the  larger  i>or- 
tion  of  the  money  arising  from  that  tax  was  applied  to 
the  municipal  or  local  purposes  in  contra-distinction  to 
provincial  or  general  purposes.  If  that  system  was  to 
be  continued  it  would  be  necessary  to  make  special 
provision  therefor,  inasmuch  as  the  tax  by  license  was 
an  indirect  mode  of  taxation,  and  the  Dominion  Parlia- 
ment was  intended  alone  to  possess  it.  Q-iving  power 
to  the  Local  Legislature  to  legislate  as  to  "shop,  saloon, 
tavern,  auctioneer  and  other  licenses,  in  order  to  the 
raising  of  a  revenue  for  provincial,  local  or  municipal 
purposes,"  was  certainly  one  mode  of  doing  this.  Sup- 
pose the  word  "  provincial "  had  not  been  there,  would 
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not  the  fedr  meaning  be  that  it  was  intended  to  be  con-      ^^ 
fined  to  licenses  which  were  of  a  local  character,  and    Sbyesk 
when  it  appears  that  part  of  the  revenue  derived  from,p^  Quekk 

the  tavem  and  shop  licenses,  as  in  Canada^  had»gone  into      

the  provincial  chest,  an  obvious  reason  existed  for  add- 
ing provincial  to  the  local  or  municipal  purposes. 
In  the  Province  where  the  most  complete  system  ot 
municipal  institutions  existed  (and  which  is  now  the 
Province  of  Ontario)^  the  shop  and  tavern  licenses 
were  issued  on  the  certificates  granted  under  the 
authority  of  by-laws  passed  by  the  municipalities,  or 
in  cities  by  the  Police  Commissioners,  and  the  monies 
received  therefor,  except  the  amount  payable  to  the 
Provincial  Government  by  way  of  duty,  belonged  to 
the  corporation  of  the  municipality  in  which  they  were 
issued.  The  revenue  from  auctioneers  licenses  was 
applicable  to  local  objects.  There  were  issued  under 
municipal  authority  a  great  number  of  other  licenses, 
including  auctioneer,  which  were  specially  named 
and  referred  to  in  the  Municipal  Institutions  Act 
applicable  to  Upper  Canada  then  in  force,  to 
name  which  minutely  would  have  been  pursuing  a 
course  not  desirable  or  convenient  to  adopt  in  an  Act 
of  Parliament  of  the  character  of  the  one  under  con- 
sideration, but  very  proper  in  a  Statute  establishing 
municipal  institutions  and  defining  their  powers. 

Mr.  Justice  Wilson,  in  his  very  elaborate  judgment  in 
the  Queen  v.  Taylor  (1),  refers  to  the  class  of  licenses 
which  seem  to  have 

a  proper  connection  with  and  afl^ty  to  those  licenses  which  are 
commonlj  mentioned  and  found  along  with  shop,  saloon,  tavern 
and  auctioneer  licenses, 

and  then  mentions  licenses  on  billiard  tables,  victual- 
ling houses,  ordinaries,  houses  where  fruit,  &c.,  are 
sold,  hawkers,  pedlers,  transient  traders,  livery  stables, 
intelligence  offices,  &c. 

(1)  36  U.  C.  Q.  B.  183. 


92  SUPREME  COUBT  OP  CANADA,      [VOL.  IT. 

1S78  In  some  of  the  Fiovinces  a  portion  of  the  monies  from 

Skvbrn    shop,  saloon  and  tavern  licenses  (and  perhaps  also  auc- 

-,     ^        tioneers  licenses)  formed  part  of  the  Provincial  revenue. 

The  mentioning  of  these  by  name  shews  that  the  i>ower 

to  legislate  as  to  them  was  intended  to  be  given  to  the 
Local  Legislatures,  and  thus  to  interfere  with  what 
would  otherwise  have  been  the  exclusive  right  of  the 
Dominion  Parliament  to  legislate  on  the  subject.  These 
were  matters  in  which  the  municipalities  were  peculiar- 
ly interested,  and  as  to  which  the  local  authorities 
would  be  much  more  likely  to  work  out  the  law  in  a 
satisfactory  manner.  In  fact,  as  to  the  "  other  licenses  " 
the  Dominion  Parliament  would  be  meddling  with 
parish  business  if  they  undertook  to  legislate  about  them. 
We  can,  therefore,  see  very  good  reasons  why  these 
licenses  as  to  local  and  municipal  matters  should  be 
under  the  control  of  the  Local  Legislatures,  and  equally 
good  reasons  why,  as  regards  licenses  for  such  matters 
as  would  be  likely  to  affect  trade  and  commerce  and 
the  revenue  derivable  fix)m  the  excise  and  custoniA, 
these  latter  affecting  great  and  paramount  interests,  no 
express  i>ower  was  given  to  the  Local  Legislatures. 

It  seems  to  me,  in  naming  "  shop,  saloon  and  auc- 
tioneer "  licenses  the  intention  was  to  shew  that,  as  these 
licenses  might  possibly  be  considered  applying  to  objects 
from  which  the  Dominion  revenue  was  likely  to  be  de- 
rived, though  really  matters  of  local  concernment,  it 
would  be  better  to  name  them  and  leave  the  other  un- 
imi>ortant  licenses  to  be  covered  by  the  words  "  and 
other  licenses." 

If  it  had  been  intended  to  allow  the  Local  Legislatures 
to  tax  manufactures,  and  particularly  the  manufactures 
of  malt  and  alcoholic  liquors,  from  which  so  large  a  part 
of  the  public  revenues  had  been,  and  was  likely  to  be, 
raised,  it  would  have  been  mentioned,  and  mentioned  in 
other  terms  than  ''  and  other  licenses." 
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The  Province  of  Caitada^  before  Confederation,  being      1878 
the  largest  territorially,  haying  a  greater  i>opalation  and    sevb&n 
raising  a  larger  revenue  than  either  of  the  other  Pro- »,     ^• 

vinces,  and  being  formed  by  the  union  of  two  Provinces      

different  laws  and  to  some  extent  different  in- 


terests, would  naturally  attract  attention  as  the  portion 
of  the  country  where  some  of  the  objects  of  Confedera- 
tion had  been  practically  worked  out.  The  legislation 
which  had  prevailed  there  would  naturally  be  referred 
to,  and  would  probably  have  its  effect  in  moulding  the 
measure  which  was  to  effect  the  destinies  of  so  imi>ortant 
a  member  of  the  new  Confederacy,  and  which  was  to  be 
worked  out  there  in  common  with  the  other  Provinces. 
I  think  we  may,  without  violating  any  of  the  rules  for 
construing  Statutes,  look  to  the  legislation  which  pre- 
vailed in  any  or  all  of  the  Provinces,  in  order  to  enable 
us  to  be  put  in  the  position  of  those  who  framed  the 
Laws  and  give  assistance  in  interpreting  the  words  used 
and  the  object  to  which  they  were  directed. 

Now,  in  considering  the  meaning  to  be  attached  to  the 
words  "  shop  licenses '' — (I  am  not  aware  that  they 
were  used  as  applicable  to  licenses  in  any  other  of 
the  Provinces) — we  find  in  referring  to  the  Mun- 
icipal Imlitutions  Act  of  Upper  Canada  then  in  force, 
29  and  80  Yic,  cap.  51,  "  shop  licenses  "  are  said  to  be 
licenses  for  the  retail  of  spirituous,  fermented  or  other 
manufactured  liquors  in  quantities  not  less  than  one 
quart  in  shops,  stores  or  places  other  than  inns,  ale 
houses  or  places  of  public  entertainment.  "Tavern 
licenses "  is  a  term  of  more  general  use,  and  probably 
had  substantially  the  same  meaning  throughout  all  the 
Provinces,  and  that  class  of  license  is  referred  to  in  the 
same  Statute  and  section  as  licenses  for  the  retail  of  the 
same  description  of  liquors  to  be  drunk  in  an  inn,  ale- 
house, beer-house,  or  any  other  house  of  public  enter- 
tainment in  which  the  same  is  sold. 
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1S78  Xhe  anomaly  of  allowing  the  Local  LegislatnreB  to 

Skterv    compel  a  manufacturer  to  take  out  a  license  from  the 

Tei  QcEKv.  ^^^^  Government  to  sell  an  article  which  has  already 

paid  a  heavy  excise  duty  to  the  Dominion  Groremment, 

and  after  he  has  paid  for  and  obtained  a  license  from 
the  Dominion  GrOTemment  to  do  the  very  same  thing, 
is  obvious  to  every  one.  It  is  not  doubted  that  the 
Dominion  Legislature  had  a  right  to  lay  on  this  excise 
tax  and  to  grant  this  license,  and  the  act  of  the  Local 
Legislature  forbids  and  punishes  the  brewer  for  doing 
that  which  the  Dominion  Statute  permits  and  allows. 
Here  surely  is  what  seems  a  direct  conflict  and  interfer- 
ence with  the  act  of  the  Dominion  Legislature,  and  such 
a  conflict  as  the  framers  of  the  British  North  America 
Act  never  contemplated  or  intended. 

I  should  be  very  much  surprised  to  learn  that  any 
gentleman  concerned  in  preparing  or  revising  the 
British  North  America  Act  ever  supposed  that  under 
the  term  "  and  other  licenses  "  it  was  intended  to  confer 
on  the  Local  Legislatures  the  jwwer  of  interfering  with 
every  Statute  passed  by  the  Dominion  Parliament  for 
regulating  trade  and  commerce,  or  for  raising  money 
under  customs  and  excise  laws.  If  it  be  decided  that 
the  words  used  confer  the  jwwer  in  the  broad  sense 
contended  for,  there  can  hardly  be  an  occupation  or  a 
business  carried  on  which  may  not  need  a  license  from 
the  Local  Legislature,  and  if  they  have  the  right  to 
imi>ose  that  kind  of  taxation  why  should  they  be 
restricted  from  doing  so  ? 

I  have  already  intimated  that  the  largest  i>ortion  of 
the  revenues  of  Canada  will  probably  be  derived  from 
duties  raised  under  customs  and  excise  laws,  and  that  the 
I)Ower  of  direct  taxation  will  seldom  be  resorted  to  ;  but 
that  it  was  undoubtedly  necessary,  to  guard  against  all 
possible  contingencies  as  to  a  deficient  revenue,  to  give 
to  the  Dominion  Parliament  the  power  of  direct  taxation. 
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It  may  be  urged  that  in  this  way  a  conflict  may  arise      ^^^^ 
between  the  two  authorities.    When '  a  tax  is  directly    Sbvbrx 
imi>08ed  the  i>ower  imposing  it  authorises  its  own  officers  rp^  ^^^ 
to  collect  it,  but  when  the  conflict  arises  from  a  license      — 
the  party  who  is  required  to  take  out  the  license  may  or 
may  not  do  so  as  he  pleases,  and  he  may  cease  to  carry 
on  the  business,  and  in  that  way  deprive  the  Oovem- 
ment  of  the  revenue  it  would  otherwise  have  received. 

I  do  not  think  it  necessary  for  the  elucidation  of  my 
views  to  reiterate  the  arguments  contained  in  the  very 
elaborate  judgment  of  Mr.  Justice  Wilson^  in  the  case  of 
the  Queen  v.  Taylor.  That  judgment  was  prepared 
when  I  was  a  member  of  that  Court,  after  a  most  care- 
fill  consideration  and  consultation  with  all  the  Judges 
of  the  Court. 

The  fiu^t,  that  that  judgment  was  reversed  in  the  Court 
of  Error  and  Appeal  of  Ontario,  and  that  so  many  of  my 
learned  Brothers  in  this  Court  dissent  from  the  views 
there  expressed,  of  course,  naturally  creates  in  my  mind 
some  distrust  as  to  the  correctness  of  my  own  conclu- 
sions. It  may  be  that  I  do  not  take  a  sufficiently  techni- 
cal view  of  the  matter,  that  I  look  too  much  to  the  sur- 
rounding circumstances  and  the  legislation  which  I 
consider  applicable  to  the  subject,  and  that  my  mind  is 
too  much  influenced  by  those  circumstances  But  I 
consider  the  question  to  be  decided  is  of  the  very  greatest 
importance  to  the  well  working  of  the  system  of  Oov- 
emment  under  which  we  now  live.  I  consider  the 
power  now  claimed  to  interfere  with  the  paramount 
authority  of  the  Dominion  Parliament  in  matters  of  trade 
and  commerce  and  indirect  taxation,  so  pregnant 
with  evil,  and  so  contrary  to  what  appears  to  me  to  be 
the  manifest  intention  of  the  framers  of  the  British  North 
America  Act^  that  I  cannot  come  to  the  conclusion  that 
it  is  conferred  by  the  language  cited  as  giving  that 
power. 
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1878         By  the  interpretation  I  give  to  the  words,  limiting 

Sbvbbx    them  to  the  "  other  licenses  "  which  are  of  a  local  and 

Thb  Quebn  ^^^i^ip^l  character,  and  giving  full  force  to  the  words 

''  shop,  saloon,  tavern  and  auctioneer  licenses,"  I  think 

I  carry  out  the  intention  of  the  British  North  America 
Act,  and  make  all  the  powers  harmonise.  Those  of  the 
Dominion  Parliament  to  regulate  trade  and  commerce 
and  to  exercise  the  power  of  indirect  taxation,  except  the 
shop,  tavern,  saloon  and  auctioneer  licenses,  and  those  of 
a  purely  local  and  municipal  character ;  and  the  Local 
Legislature  has  the  powers  so  excepted  out  of  the  exclu- 
sive powers  of  the  Dominion  Parliament,  together  with 
the  right  of  direct  taxation. 

It  is  suggested  that,  as  under  section  90  of  the  Statute 
the  Governor  General  may  disallow  any  Act  of  a  Local 
Legislature  likely  to  cause  a  conflict  with  Statutes  of  the 
Dominion  Parliament,  any  apprehended  difficulty  or  in- 
convenience might  be  avoided  by  the  exercise  of  that 
power. 

Under  our  system  of  Government,  the  disaUowing  of 
Statutes  passed  by  a  Local  Legislature  after  due  deliber- 
ation, asserting  a  right  to  exercise  powers  which  they 
claim  to  i>ossess  under  the  British  North  America  Act,  will 
always  be  considered  a  harsh  exercise  of  power,  unless  in 
cases  of  great  and  manifest  necessity,  or  where  the  Act 
is  so  clearly  beyond  the  powers  of  the  Local  LegiiJlature 
that  the  propriety  of  interfering  would  at  once  be 
recognised. 

My  views  may  be  briefly  summed  up  thus : — 

I  consider,  under  the  British  North  America  Act^  the 
power  to  regulate  trade  and  commerce  rests  exclu- 
sively with  the  Dominion  Parliament,  as  also  the  right 
to  raise  money  by  the  mode  of  indirect  taxation,  except 
so  far  as  the  same  may  be  expressly  given  to  the  Local 
Legislatures. 

Making  it  necessary  to  take  out  and  pay  for  a  license 
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to  sell  by  wholesale  or  retail,  spirituous,  fermented  or      ^^78 
other  manufactared  liquors,  is  raising  money  by  the    Sbvbrn 
indirect  mode  of  taxation.  Thb  Qubkf, 

I  think  all  the  authority  given  to  the  Local  Legis-      

latures  to  exercise  the  power  of  raising  money  by  the 
indirect  mode  of  taxation  is  contained  in  sec.  92  of  the 
British  North  America  Act,  which  gives  power  to 
legislate  on  the  subject  of 

8.  Municipal  institutionB  in  the  Province. 

9.  Shop,  saloon,  tavern,  auctioneer,  and  other  licenses  in  order  to 
the  raising  a  revenue  for  provincial,  local  or  municipal  purposes. 

Looking  at  the  state  of  things  existing  in  the 
Provinces  at  the  time  of  passing  the  British  North 
America  Actj  and  the  legislation  then  in  force  in  the 
different  Provinces  on  the  subject,  and  the  general  scope 
and  object  of  Confederation  then  about  to  take  place, 
I  think  it  was  not  intended  by  the  words  "other 
licenses  "  to  enlarge  the  powers  referred  to  beyond  shop 
saloon  and  tavern  licenses  in  the  direction  of  licenses 
to  affect  the  general  purposes  of  trade  and  commerce 
and  the  levying  of  indirect  taxes,  but  rather  to  limit 
them  to  the  licenses  which  might  be  required  for 
objects  which  were  merely  municipal  or  local  in  their 
character. 

If  the  power  can  be  properly  exercised  by  the  Local 
L^islatures  to  raise  money  by  this  indirect  mode  of 
taxation,  I  cannot  doubt  it  will  be  largely  exercised,  and 
probably  without  reference  to  the  effect  it  may  have  on 
the  means  which  the  Dominion  Parliament  may  resort 
to  for  the  purpose  of  raising  a  revenue.  It  is  a  signifi- 
cant fJEict  that  since  the  passing  of  the  Act  requiring 
manufacturers  of  spirituous,  malt,  or  other  manufactured 
liquors  to  take  out  a  license  to  sell  by  wholesale,  the 
Legislature  of  Ontario  has  increased  the  sum  payable 
for  such  licenses  from  fifty  dollars  to  one  hundred  and 
fifty  dollars. 
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1878         I  think  the  appeal  should  be  allowed  with  costs,  and 
Severn    judgment  in  the  Court  below  entered  for  the  Defendant 
The  Queen  ^^  *^®  demurrer  to  the  information  with  costs. 

BiTCHIB,  J.: — 

The  only  question  raised  in  this  case  is :  Has  the 
Legislature  of  Ontario  authority  to  raise  a  revenue  from 
brewers  by  requiring  them  to  take  out  licenses  to 
enable  them  to  carry  on  their  business  and  disi>ose  of 
their  beer  within  the  Province  of  Ontario  ? 

This  I  should  feel  no  difficulty  in  answering  in  the 
negative,  but  for  sub-section  9  of  section  92  of  the  British 
North  America  Act,  1867. 

No  doubt  this  is  an  indirect  tax,  and  Local  Legislatures 
are,  by  the  British  North  America  Act,  confined  in  their 
power  of  raising  money  to  direct  taxation  within  the 
Province,  in  order  to  the  raising  of  a  revenue  for  pro- 
vincial purposes,  except  so  far  as  their  power  is  extended 
by  section  92,  which  authorizes  the  Legislature  in  each 
Province  exclusively  to  make  laws  in  relation  to  mat- 
ters coming  within  the  classes  of  subjects  next  therein- 
after enumerated,  of  which  sub-section  9  specifies : 

Shop,  saloon,  tavern,  auctioneer  and  other  licenses  in  order  to  the 
raising  of  a  revenue  for  provincial,  local  or  municipal  purposes. 

This  brings  up  the  question  on  which,  I  humbly 
think,  this  case  turns,  viz.,  what  licenses  did  the  Legis- 
lature intend  to  cover  by  the  words,  "and  other 
licenses  ?"  Had  the  licenses  specified  in  this  section 
been  ejusdem  generis ;  had  they  been  confined  to  those 
which,  throughout  the  Dominion,  previously  to  Confed- 
eration, had  been  granted  only  by  municipal  authori- 
ties ;  and  had  the  revenue  authorized  to  be  raised  been 
for  municipal  purposes  alone,  I  should  have  thought 
there  was  much  force  in  the  contention  that  the  words 
"  and  other  licenses  "  should  be  read  in  a  restricted 
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sense.     We  are  not,  in  my  opinion,  to  look  to  the  state      1^78 
of  the  law  at  the  time  of  Confederation  in  the  adjoining    Sbvbbx 
Bepnblic,  or  the  difficulties  there  experienced,  as  afford-  ,j,  ^  qubbk 

ing  any  guide  to  the  construction  of  the  British  North     

America  Act ;  nor,  with  all  respect  for  the  Province  of 
Ontario,  do  I  think  the  Act  should  be  read  by  the  light 
of  an  Ontario  candle  alone,  that  is,  by  the  slate  of  the 
law  at  the  time  of  Confederation  in  that  Province,  with- 
out reference  to  what  the  law  was  in  other  parts  of  the 
Dominion.  If  the  law  at  the  time  of  Confederation  is  to 
be  looked  at  as  affording  a  key  to  the  construction  of 
the  Statute,  then  the  state  of  the  law  throughout  the 
Dominion  must,  I  think,  be  looked  at,  and  not  that  of 
any  individual  Province  ;  as  I  think  it  clear  that  the 
Statute  was  to  have  a  uniform  construction  throughout 
the  whole  Dominion,  and  the  powers  of  all  the  Local 
L^islatures  were  to  be  alike.  But,  as  the  case  stands,  I 
can  see  no  reason  why  the  golden  rule,as  it  has  been  often 
called,  by  which  Judges  are  to  be  guided  in  the  con- 
struction of  Acts  of  Parliament,  should  be  departed 
from,  viz.,  to  read  the  words  of  an  Act  of  Parliament  in 
their  natural,  ordinary  and  grammatical  sense,  giving 
them  a  meaning  to  their  full  extent  and  capacity,  there 
being  nothing  to  be  discovered  on  the  face  of  the 
Statute  to  show  that  they  were  not  intended  to  bear 
that  construction,  nor  anything  in  the  Act  inconsistent 
with  the  declared  intention  of  the  Legislature. 

I  cannot  think  it  was  intended  to  confine  the  powers 
of  the  Local  Legislature,  for  the  raising  of  a  revenue  for 
provincial  purposes,  to  licenses  of  a  purely  municipal 
character  granted,  most  frequently,  rather  with  a  view 
to  police  regulations  than  for  purposes  of  revenue,  and 
which,  when  granted  for  the  latter  object,  could  hardly 
be  supposed  to  be  more  than  adequate  for  local  and 
municipal  purposes.  I  think  the  i>ower  given  under 
sub-section    9  should   be    construed  as   intended  to 
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fiimifih  the  Local  LegiBlatme  with  the  means  of  raising 
a  substantial  rerenne  for  provincial  purposes  from  all 
such  licenses  as  at  the  time  of  Confederation  were 
granted  in  the  now  Dominion,  either  by  proTincial  or 
municipal  authority. 

I  hare  said  before,  the  licenses  named  are  not  efusdem 
generis,  for  certainly  auctioneer  licenses  are  not  ejusdem 
generis  with  tavern  licenses,  nor  always  granted  by 
the  same  authority  ;  for  in  New  Brunswick,  while 
tavern  licenses  were  granted  by  the  munidiMJ  authority, 
auctioneer  licenses  were  granted  by  the  Lieutenant- 
Gt>vemor ;  and  so  with  respect  to  distillers,  an  annual 
license  had  to  be  obtained  from  the  Provincial 
Treasurer ;  so  also  formerly  with  resi>ect  to  hawkers, 
pedlers  and  petty  chapmen*  a  provincial  duty  was  im- 
posed, and  they  were  required  to  take  a  license  from 
the  Treasurer  of  the  Province  (1) ;  and  again,  in  New 
Brunswick,  licenses,  other  than  those  of  a  police  or 
mxmicipal  character,  were  granted  by  rnxmicipal 
authority  as  licenses  for  the  sale  of  liquors  by  whole- 
sale, no  person  being  allowed  to  sell  any  liquor  by 
wholesale  without  license,  which  liquors  the  Statute 
declared  inter  alia  to  be : 

Ale,  porter,  strong  beer,  or  any  other  fermented  or  intozicating 
liquor. 

From  this  brewers  were  not  exempt,  there  being  no 
exception  in  their  favor.  And  by  the  6  Yic.  ch.  85  it 
was  enacted : 

Sec.  3.  That  it  shall  and  may  be  lawful  for  the  mayor  of  the  said 
city  iSt  John),  and  he  is  hereby  authorized  to  license  persons  being 
natural  bom  British  subjects,  or  such  as  shall  become  naturalized  or 
be  made  denizens,  to  use  any  art,  trade,  mystery  or  occupation,  or 
carry  on  any  business  in  merchandize  or  otherwise,  within  the  said 
city,  on  paying  yearly,  such  sum  not  exceeding  five  pounds,  nor  less 
than  five  shillings,  to  be  fixed  and  determined  by  an  ordinance  of 

(1)  See  9  &  10  Geo.  IV.  c.  27. 
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the  corporation,  for  the  use  of  the  mayor,  aldermen  and  commonalty       1878 
of  the  said  city  of  8t  John,  together  with  the  fees  of  office,  and  he     g^^^'^' 
suhject  also  to  the  payment  of  all  other  charges,  taxes,  rates,  or  ^^ 

assessments  as  any  freeman  or  other  inhabitant  of  the  said  city  Tea  Qubir; 
may,  by  law,  be  liable  to  or  chargeable  with. 

Sec.  4.  And  that  aliens,  the  subjects  of  any  other  coimtry  at  peace 
with  Cheat  Britain,  may  be  licensed,  by  the  mayor  of  the  said  city, 
to  use  any  art,  trade,  mystery  or  occupation,  or  to  carry  on  any 
business  in  merchandise  or  otherwise,  within  the  said  city,  on  paying 
annually  for  the  use  of  the  mayor,  aldermen  and  commonalty  of  the 
said  city,  a  sum  not  exceeding  twenty-five  pounds,  nor  less  than  five 
pounds,  together  with  fees  of  office  to  be  regulated  by  an  ordinance 
of  the  corporation,  and  be  subject  also  to  the  payment  of  all  other 
charges,  taxes,  rates  or  assessments  as  any  freeman  or  any  other 
inhabitant  of  the  said  city  may,  by  law,  be  liable  to  or  chargeable 
with.  , 

Therefore,  I  think  the  rule  noscitur  a  sociis  cannot 
apply  in  this  case. 

It  is  said  this  construction  conflicts  with  the  power 
of  the  Dominion  G-overnment  to  regulate  trade  and 
commerce,  and  the  raising  of  money  by  any  mode  or 
system  of  taxation.  All  I  can  say  in  answer  to  that  is, 
that  so  far,  and  so  far  only,  as  the  raising  of  a  revenue 
for  provincial,  municipal  and  local  purposes  is  con- 
cerned, the  British  North  America  Act,  in  my  opinion, 
gives  to  the  Local  Legislatures  not  an  inconsistent  but 
^  concurrent  power  of  taxation,  and  I  fail  to  see  any 
necessary  conflict ;  certainly,  no  other  or  greater  than 
would  necessarily  arise  from  the  exercise  of  the  power 
of  direct  taxation  and  the  granting  of  shop  and  auc- 
tioneer licenses  specially  vested  in  the  local  legislatures. 
It  cannot  be  doubted,  I  apprehend,  that  both  the  I^cal 
Legislatures  and  Dominion  Parliament  may  raise  a 
revenue  by  direct  taxation,  and,  if  so,  why  may  not 
both  raise  a  revenue  by  means  of  licenses  ?  There  need 
be  no  more  conflict  in  the  one  case  than  in  the  other. 
The  granting  of  shop  and  auctioneer  licenses  necessarily 
interferes  with  trade  and  commerce,  the  former  with 
8 
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1878      retail  trade,  the  latter  with  both  wholesale  and  retail 

Bbvern    trade  ;  for,  in  large  business  centres,  auctioneers'  sales 

-.     ?:        on  a  wholesale  scale  are  of  daily  occurrence. 
The  Queen.  ^ 

Should  at  any  time  the  burthen  imposed  by  the 
Local  Legislature,  under  this  power,  in  fact  conflict 
injuriously  with  the  Dominion  power  to  regulate  trade 
and  commerce,  or  with  the  Dominion  power  to  raise 
money  by  any  mode  or  system  of  taxation,  the  power 
Tested  in  the  Governor  General  of  disallowing  any  such 
legislation,  practically  afibrds  the  means  by  which 
serious  diflBculty  may  be  prevented.  But  1  do  not  think 
we  have  any  right  to  suppose  for  a  moment  that  the 
Local  Legislatures  would  legislate  save  for  the  legitimate 
purpose  of  raising  a  revenue,  and  not  fco  as  to  interfere 
unnecessarily  or  injuriously  with  the  legislation  of  the 
Dominion  l^arliament,  still  less,  so  as  to  destroy  the  very 
business  from  which  the  revenue  is  to  be  derived. 

I  think  the  construction  I  have  indicated  of  the 
words  "  and  other  licenses  "  is  not  only  in  accordance 
with  the  literal  interpretation  of  the  language,  but  is 
consistent  with  the  policy  and  purview  of  the  Statute, 
which,  as  I  said  before,  in  my  opinion,  was  to 
give  to  the  Local  Legislatures  the  rights  and  power,  in 
addition  to  direct  taxation,  to  raise  a  substantial  revenue, 
for  provincial,  as  well  as  for  municipal,  purposes,  by 
means  of  licenses  such  as  were  and  might  have  been 
granted  at  the  time  of  Confederation  by  the  several 
Provincial  Governments  and  municipal  authorities,  and 
is  not  confined  to  licenses  which  are  of  a  purely  muni- 
cipal character,  and  from  which  I  do  not  think  a  brewer 
is  any  more  exempt  than  a  shop-keeper  or  auctioneer. 
He  could  not  sell  by  wholesale  in  New  Brunswick  at 
the  time  of  Confederation  without  a  license,  and  I  do 
not  think  he  can  do  so  now  in  Ontario. 

It  may  be  right  for  me  to  say  that  it  is  only  under 
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the  words  "  and  other  licenses,"  and  solely  in  order  to      1878 
the  raising  of  a  revenue  for  the  purpose  named  in  sub-    Sx^ur 
section  9,  that,  in  my   opinion,  the  Local  Legislatures  -,     J^ 

have  the  right  of  imposing  this    burthen  or  tax  on      

brewers. 

Strong,  J. : — 

I  am  of  opinion  that  the  judgment  of  the  Court  below 
ought  to  be  afiirmed. 

As  this  Court  is  now,  for  the  first. time,  dealing 
with  a  question  inyolving  the  construction  of  that 
provision  of  the  British  North  America  Act  which 
prescribes  the  i)owers  of  the  Provincial  Legislatures, 
I  do  not  consider  it  out  of  place  to  state  a  general 
principle,  which,  in  my  opinion,  should  be  applied 
in  determining  questions  relating  to  the  constitutional 
validity  of  Provincial  Statutes.  It  is,  I  consider,  our 
duty  to  make  every  possible  presumption  in  favor  of 
such  Legislative  Acts,  and  to  endeavor  to  discover  a 
construction  of  the  British  North  America  Act  which 
will  enable  us  to  attribute  an  impeached  Statute  to  a 
due  exercise  of  constitutional  authority,  before  taking 
upon  ourselves  to  declare  that,  in  assuming  to  pass  it, 
the  Provincial  Legislature  usurped  powers  which  did 
not  legally  belong  to  it ;  and  in  doing  this,  we  are  to 
bear  in  mind  **  th^t  it  does  not  belong  to  Courts  of  Jus- 
tice to  interpolate  constitutional  restrictions ;  their 
duty  being  to  apply  the  law,  not  to  make  it." 

It  must,  therefore,  before  we  can  determine  that  the 
Legislature  of  the  Province  of  Ontario  have  exceeded 
their  i)owers  in  passing  this  Act,  be  conclusively  shown 
that  it  cannot  be  classed  under  any  of  the  subjects  of 
l^slation  enumerated  in  section  92  of  the  British 
North  America  Act^  which  is  to  be  read  as  an  exception 
to  the  preceding  section. 
8J 
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1S78  The  proTision  contained  in  the  26th  sectioii  of  the 

Ssruur  Ontario  Act,  37  Vic,  cap.  32,  does  not  require  all  brewers 
Tfls  Qtrmr  ^  <>^^^^  licenses  to  enable  them  to  sell  the  beer  mana- 
factnred  by  them ;  but  the  restriction  against  selling 
without  license  is  confined  to  the  sale  by  wholesale  of 
beer  sold  for  consumption  within  the  Province.  I  can- 
not well  see  with  what  object  the  distinction  was 
made  between  beer  to  be  consumed  in,  and  that  to  be 
consumed  without,  the  Province,  unless  it  was  either 
upon  the  assumption,  that  the  right  exclusively  con- 
ferred ui)on  the  Parliament  of  the  Dominion  to  r^ulate 
trade  and  commerce  did  not  extend  to  the  internal 
trade  of  the  Provinces ;  or  upon  the  supposition,  that  the 
law  would  be  authorized  by  the  right  to  legislate  in 
exercise  of  what  was  designated  in  the  argument  of  this 
case  as  the  police  power,  which,  it  was  contended,  the 
Provinces  possess.  Neither  of  these  grounds  consti- 
tuted valid  reasons  for  making  this  discrimination. 

That  the  regulation  of  trade  and  commerce  in  the 
Provinces,  domestic  and  internal,  as  well  as  foreign  and 
external,  is,  by  the  British  North  America  Act^  exclusively 
conferred  upon  the  Parliament  of  the  Dominion,  calls 
for  no  demonstration,  for  the  language  of  the  Act  is 
explicit. 

With  reference  to  the  i)olice  power,  I  am  of  winion 
also,  for  a  reason  which  I  will  state  hereafter,  thiA  the 
distinction  could  have  no  legal  effect.  \ 

I  regard  the  Act,  therefore,  as  one.  the  validity  of 
which  is  to  be  tested  precisely  in  the  same  manner:  as 
if  it  had  required  all  persons  carrying  on  the  trade  pf 
brewing  in  the  Province  of  Ontario  to  qualify  themsel\|B 
by  taking  out  licenses. 

It  was  argued  for  the  Crown,  and  particularly  pressed 
by  one  of  the  learned  counsel,  Mr.  Crooks,  that  tl* 
fee  payable  for  this  license  was  a  direct  tax,  or  in  t'M^ 
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nature  of  a  direct  tax,  and  so  authorized  by  section  92,      ^^^ 
sub-section  9.  Sbybrn 

I  do  not  think  this  argument  well  founded.  ItXHBQvBBx. 
might  not  be  easy  to  specify  a  priori  what  is  meant  by 
a  direct  tax  under  that  sub-section.  One  species 
of  tax  which  would  be  a  direct  tax  suggests  itself  at 
once, — a  capitation  tax ;  but  it  is  not  material  to  pursue 
the  enquiry,  as  it  is  evident  that,  accepting  the  mean- 
ing given  to  the  term  ''  indirect  tax "  by  political 
economists,  a  tax  on  manufactures  by  means  of  a  license 
IB  within  the  definition,  since  the  payment  of  it  ultima- 
tely falls  upon  the  consumer.  Licenses  are  always 
classed  by  economists  with  excise  taxes.  The  authori- 
ties referred  to  in  the  judgment  of  the  late  Chief 
Justice  of  the  Court  of  Appeal  in  The  Queen  v.  Taylor 
seem  conclusive  as  to  this. 

It  was  also  contended  by  counsel  for  the  Bespondent, 
that  under  the  words  "  Municipal  Institutions  in  the 
Province,''  which  constitute  sub-section  9  of  sec.  92, 
orTunder  sub-section  16  of  the  same  section,  which  gives 
legislative  power  in  '*  all  matters  of  a  merely  local  or 
private  nature  in  the  Province,"  the  Provincial  Legis- 
latures possess  authority  to  legislate  in  exercise  of  what 
American  authorities  have  conveniently  termed  the 
"Police  Power  " — ^meaning  a  power  to  legislate  respect- 
ing ferries,  markets,  fares  to  be  charged  for  vehicles  let 
for  hire,  the  regulation  of  the  retail  sale  of  spirits  and 
liquors,  and  on  a  number  of  other  cognate  but  inde- 
finite subjects,  which,  in  all  countries  where  the 
&iglish  municipal  system,  or  anything  resembling  it, 
px^vails,  have  been  generally  regarded  and  dealt  with 
^s  subjects  of  municipal  regulation  (1). 

Without  expressing  any  opinion  as  to  the  soundness 

Cl)  Bee    Munn    y.    Illinois,   4    p.  462  ]  Dillon  on  Municipal  Qov- 
^^to,  125  et  seq. ;  Potters  Dwarris    porations,  sec.  93. 
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1878      of  this  argument,  I  am  of  opinion,  that,  even  if  it  was 

Sbybrk    entitled  to  prevail,  it  conld  not  vrarrant  the  imposition 

The  Qubbk  ^^  *  license  tax  upon  the  manufacture  or  wholesale  sale 

of  beer,  any  more  than  it  would  authorize  a  similar  tax 

upon  any  other  manufacture  or  commerce  by  wholesale. 
I  think,  however,  that  in  ascribing  the  power  of  the 
Legislature  to  pass  this  Statute  to  sub-section  9  of  sec- 
tion 92,  the  learned  counsel  for  the  Crown  put  their  case 
upon  the  true  ground.  That  provision  is  in  the  follow- 
ing words : 

Shop,  saloon,  tavern,  auctioneer  and  other  licenses,  in  order  to  the 
raising  of  a  revenue  for  provincial,  local  or  municipal  purposes. 

In  the  Queen  v.  Taylor  (1),  the  Court  of  Appeal  of 
Ontario,  adjudicating  upon  the  question  now  before  this 
Court,  determined  that  the  words  "  other  licenses,"  as 
used  in  this  section,  gave  power  to  impose  licenses  ui)on 
persons  carrying  on  the  trade  of  brewers. 

This  conclusion  was  reached  by  the  consideration  that 
all  powers  conferred  in  section  92  were  to  be  read  and 
regarded  as  exceptions  to  those  enumerated  in  section 
91,  and  by  that  section  given  to  Parliament.  That  sec- 
tion 92  was,  therefore,  to  be  construed  as  if  it  had  been 
contained  in  an  Act  of  the  Imperial  Parliament,  separate 
and  apart  from  section  91,  and  is,  therefore,  to  be  read 
independently  of  that  section.  The  rule  applied  in  the 
construction  of  Statutes,  which  restrains  general  words 
following  specific  words  to  subjects  ejusdem  generis  with 
those  si>ecifically  mentioned,  was  thought  not  to  be  appli- 
cable, inasmuch  as  the  specific  words  were  not  ejusdem 
generis  with  each  other,  and  it  was,  therefore,  imi)Ossi- 
ble  to  say  with  which  class  of  the  specific  classes  men- 
tioned the  general  words  should  be  associated ;  in  short, 
it  was  held  to  be  impossible  to  apply  to  this  clause  the 
well  known  maxim  of  interpretation  noscitur  a  sociis. 

(1)  36  U.  C.  Q.  B.  218. 
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The  words  "  other  licenses  "  were  therefore  held  to  be      1878 
susceptible  of  only  one  construction,  that  which  attri-    Stmnir 
buted  to  them  the  same  meaning  as  if  the  expression  in  m^  QmggK 

the  Act  had  been  ''  any  licenses,"  or  "  all  licenses,"      

standing  alone,  unconnected  with  any  specific  words. 

I  was  a  party  to  the  judgment  in  The  Queen  y.  Taylor^ 
and  a  careful  consideration  since  has  not  only  not  led 
me  to  discover  any  error  in  it,  but  has  brought  to  my 
notice  authorities  not  quoted  to  the  Court  of  Appeal,  as 
well  as  some  additional  reasons  for  adhering  to  the  de- 
cision. 

In  Regina  vs.  Payne  (1)  this  principle  of  construction 
was  applied.  A  recent  text  writer  (2),  gives  a  succint 
statement  of  this  case  and  of  the  principle  involved  in 
it  which  I  adopt,  and  which  is  contained  in  the 
following  quotation  : 

Farther,  the  principle  in  question  applies  only  where  the  speoifio 
words  are  all  of  the  same  nature.  When  they  are  of  a  different 
natorei  the  meaning  of  the  general  word  remains  unaffected  by 
its  oonneotion  with  them.  Thus,  where  an  Act  made  it  penal  to  con< 
Tey  to  a  prisoner,  in  order  to  facilitate  his  escape, ''  any  mask,  dress 
or  disgoise,  or  any  letter,  or  any  other  article,  or  thing,"  it  was  held 
that  the  last  terms  were  to  be  understood  in  their  primary  and  wide 
meaning,  and  as  including  any  article  or  thing  whatsoever,  which 
could  in  any  manner  facilitate  the  escape  of  a  prisoner,  such  as  a 
crowbar.  Here,  the  several  particular  words  <'  disguise"  and  ^*  letter," 
exhausted  whole  genera,  and  the  last  general  words  must  be  under* 
stood,  therefore,  as  referred  to  other  genera  (3). 

It  is  scarcely  possible  to  suppose  an  authority  more 
exactly  in  point  than  that  just  cited.  The  only  difference 
in  principle  between  the  two  cases  being,  that,  in  the 
instance  quoted,  this  rule  of  construction  was  applied  in 
a  criminal  case  and  against  the  prisoner  ;  here,  it  was 
applied  by  the  Court  of  Appeal  in  supi)ort  of  a  pre- 

(1)  L.  R.  1  C.  C.  27.  Q.  B.  166 ;  HarrU  v.  Jenng,  9  C. 

(2)  Maxwell  on  Statutes,  p.  303.  B.  N.  S.  152 -,  Pearson  v.  Hull 

(3)  B.  V.  EdmundsoUf  2  E.  ^fe  £.  Local  Board  of  Healthy  3.  H.  k 
77  5   Young  v.  Qrattridgtj  L.  R.  4  C.  921. 
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1^      fmmption  which  the  highest  authorities,  and  which 
BmrmsLa    reason,  if  there  was  no  authority,  tell  us  ought  always 
Tn  Qvxa.^  ^  made  in  favor  of  the  constitutional  validity  of  a 
Legislative  Act. 

But  without  any  reference  to  authority,  the  imx>o8si- 
bility  of  saying  by  which  of  the  particular  expressions 
"  shop,  saloon,  tavern  or  auctioneers,'*  the  general  words 
were  to  be  restrained  ought,  I  venture  to  say,  with 
deference  to  those  who  differ  from  me,  to  force  the  broad 
construction  of  the  words  "other  licenses"  upon  a 
court  called  upon  to  construe  this  clause,  as  a  necessary 
and  unavoidable  interpretation  (1). 

Then,  the  attribution  of  this  meaning  to  the  clause 
under  consideration  does  not  lead  to  any  harsh  or 
unreasonable  consequences.  The  result  of  it  is,  that 
the  people  of  the  Provinces  have  the  i)ower,  through 
their  representatives,  to  tax  themselves  for  Provincial, 
local  or  municipal  purposes,  by  means  of  licenses,  to  any 
extent  they  may  choose ;  which  may,  perhaps,  not  be 
considered  to  be  an  extravagant  power,  when  it  is 
remembered  that  the  license  tax  is  the  only  source  of 
Provincial  Bevenue  other  than  the  Public  Lands,  the 
subsidy  from  the  general  government,  and  money 
raised  by  direct  taxation,  which,  however  ample  in 
this  particular  Province,  and  at  the  present  time,  may 
not,  in  other  Provinces,  or  in  this,  at  some  future  time, 
be  productive  of  sufficient  income  to  meet  the  expendi* 
ture  required  for  carrying  on  the  Provincial  Qt)vem- 
ment. 

The  imposition  of  licenses  authorized  by  this  sub- 
section 9,  is,  it  will  be  observed,  confined  to  licenses 
for  the  purposes  of  revenue,  and  it  is  not  to  be  assumed 
that  the  Provincial  Legislatures  will  abuse  the  iwwer, 

(1)  See    Cadeit  v.    Earle,  L.    decided  since  this  judgment  was 
R.  5  Ch.  Div.  710,  per  Sir  George    delivered. 
Jessell,    Master    of    the    Kolls, 
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or  exercise  it  in  such  a  way  as  to  destroy  any  trade  or      ^^78 
oocnpation.    Should  it  appear  explicitly  on  the  face  of   Sbyerk 

any  Legislative  Act  that  a  Ucense  tax  was  imposed  ^h^^Vbex. 

with  such  an,  object,  it  would  not  be  a  tax  authorized      

by  this  section,  and  it  might  be  liable  to  be  judicially 
pronounced  extra  vires.  And  however  carefully  the 
purpose  or  object  of  such  an  enactment  might  be  veiled, 
the  foresight  of  those  who  framed  our  constitutional  Act 
led  them  to  provide  a  remedy  in  the  90th  section  of  the 
Act,  by  vesting  the  power  of  disallowance  of  Provincial 
Acts  in  the  Executive  Power  of  the  Dominion,  the 
Gk>vemor  General  in  Council.  There  is,  therefore,  no 
room  for  the  application  of  any  argument  ab  inconve* 
nienti  sufficient  to  neutralize  the  rule  of  verbal  con- 
struction already  referred  to. 

I  have  considered,  with  all  the  attention  in  my  power, 
the  reasoning  which  the  Chief  Justice  has  enunciated 
in  his  judgment  to  day,  as  well  as  in  his  former  judg- 
ment in  the  case  of  Slavin  v.  Orillia  (1) ;  but  I  am  unable 
to  accede  to  the  doctrine  that  we  are  to  attribute  to  the 
words  "  other  licenses  "  the  same  meaning  as  though 
the  expression  had  been  *'  such  other  licenses  as  were 
formerly  imposed  in  the  Province,"  or  equivalent 
words. 

The  result  of  such  a  construction  would  be,  that  the 
same  words  would  have  a  difierent  meaning  in  different 
Provinces,  and  that  the  several  Provincial  Legislatures 
would  have  different  powers  of  taxation,  though  the 
power  is  included  in  the  same  grant.  This,  it  appears 
to  me,  would  be  in  direct  contravention  of  the  princi- 
ple which  forbids  a  different  interpretation  being  given 
to  a  general  law  in  different  localities,  however  much 
local  laws  or  usages  may  favor  such  diverse  interpreta- 
tions (2). 

(1)  36  U.  C.  Q.  B.  172. 
(2)  R.  Y.  Eogg.  1  T.  R.  721 )  B.  v.  Saltrmj  Cald.  444. 
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l?7%  Howerer,  apuit  from  mathoiitj,  I  cannot  think  this 

fL^m  was  the  intention  of  the  Imperial  Parliament.  I  think 
.-^  T-  ererything  indicates  that  co-equal  and  co-ozdinate  legia- 
latire  powers  in  erery  particalar  were  conferred  by  the 
Act  on  the  Provinces,  and  I  know  of  no  principle  of 
interpretation  which  wonld  anthorize  sach  a  reading  of 
the  British  Xortk  America  Act  as  that  proposed.  Had 
SQch  been  the  design  of  the  framers  of  the  Act,  the 
meaning  of  which  I  can  only  disoorer  from  the  words 
in  which  it  is  expressed,  we  should  haTefimnd  the  case 
proTided  for. 

The  objection,  that  the  wider  construction  which 
I  hare  attributed  to  sub-section  9  brings  that  provi- 
sion into  collision  with  sub-section  2  of  section  91, 
which  confers  the  power  of  regelating  trade  and  com- 
merce on  the  Parliament  of  the  Dominion,  is,  I  think, 
fully  answered  by  reading  the  subjects  enumerated  in 
section  92  as  excepted  from  section  91.  It  is,  I  conceive, 
the  duty  of  the  Court  so  to  construe  the  British  North 
America  Act  as  to  make  its  several  enactments  harmonize 
with  each  other,  and  this  may  be  effected,  without  doing 
any  violence  to  the  Act,  by  reading  the  enumerated 
powers  in  section  92  in  the  manner  suggested,  as  excep- 
tions from  those  given  to  the  Dominion  by  section  91. 
Sead  in  this  way,  sub-section  2  must  be  construed  to 
mean  the  regulation  of  trade  and  commerce,  save  in  so  far 
as  power  to  interfere  with  it  is,  by  section  92,  conferred 
upon  the  Provinces.  Imposing  licenses  on  auctioneers 
and  shops  is  an  undoubted  interference  with  trade  and 
commerce ;  and  if  the  words  "  other  licenses  "  have  the 
wide  primary  meaning  which,  I  think,  is  to  be  attri- 
buted to  them,  why  should  they  be  cut  down  and  re- 
garded as  inconsistent  with  sub-section  2,  any  more 
than  the  words  authorizing  specific  licenses  ?  The  read- 
ing of  sub-section  2  of  section  91,  as  subject  to  the  ex- 
ception of  auctioneer  and  shop  licenses,  is  absolutely 
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necessary  to  reconcile  the  two  clauses,  and,  if  that  be  so,      1^78 
upon  what  principles  can  the  classes  of  licenses,  what-    Sbvbrn 
ever  they  may  be,  which  are  covered  by  the  words  j^  qfj^xK. 
"other    licenses,"  be  excluded  from  the  exception?      — 
The  words  *'  other  licenses "  must  either  be  silenced 
altogether,  or  else,  whatever  they  may  mean  in  conjunc- 
tion  with  the  preceding  specific  words,  they  must  be 
read  as  an  exception  to  sub-section  2  and  every  other 
enumeration  of  section  91,  with  which  they  would  con- 
flict if  otherwise  construed. 

That  Parliament  has  a  general  unrestrained  power  of 
taxation  can  make  no  difference.  The  same  answer 
applies  to  this  objection  as  that  just  suggested  as  re- 
gards sub-section  2 ;  but,  in  addition,  there  is  no  re- 
pugnancy or  inconsistency  betweei}  this  general  power 
of  taxation  in  the  Dominion  and  the  restricted  right  to 
tax  in  the  Provinces. 

It  is  true,  that  the  same  tax  might  be  laid  on  by  both 
Legislatures,  but  this  constitutes  no  such  absurd  or  un- 
just consequence  as  would  necessitate  a  rejection  of  the 
obvious  primary  meaning  of  the  words  of  the  Act.  If 
in  section  91  unlimited  power  of  taxing  is  given,  and 
in  section  92  i)ower  is  given  to  tax  brewers,  and  I  read 
the  act  as  if  that  had  been  expressed  in  so  many  words, 
there  would  not,  so  far  as  I  can  see,  be  any  inconsis- 
tency. 

The  general  Legislature  can  undoubtedly  tax  auc- 
tioneers, and  by  express  words  the  Local  Legislatures 
have  authority  to  do  the  same.  The  Act,  therefore,  con- 
tains internal  evidence  that  the  double  power  of  taxa- 
tion was  not  considered  inconvient  or  absurd.  The  pro- 
tection of  the  people  against  oppressive  taxation  was 
left  to  their  representatives  in  the  Provincial  Legisla- 
tures as  well  as  in  Parliament. 

Some  arguments  addressed  to  the  Court  seem  to  have 
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1878      been  intended  to  elicit  opinions  as  to  the  locality  of  the 

Severn    power  of  prohibiting  legislation  with  reference  to  the 

The  Queen  *'^^^  ^^  spirituous  liquors,  wine  and  beer.    This,  so  far 

as  retail  trade  is  concerned,  must  depend  on  the  proper 

answers  to  two  questions :  1st,  Do  the  Local  Legisla- 
tures possess  what  is  called  the  "  police  power  "  ?  2nd,  If 
they  do,  does  it  authorize  them  to  legislate  so  as  to  pro- 
hibit, or  only  to  regulate,  the  retail  traffic  in  liqours  ? 
The  decision  of  this  case  does  not  call  for  any  answer  to 
either  of  these  questions,  and  I  therefore  forbear  from 
expressing  any  opinion  upon  them,  since  such  an  opinion 
would,  in  my  point  of  view,  be  extra  judicial,  and  there- 
fore improper. 

My  conclusion  is,  that  it  was  within  the  competence 
of  the  Legislature  of  Ontario  to  pass  the  Statute  in 
question,  and  that  this  appeal  should  therefore  be 
dismissed  with  costs. 

4 
I 

Taschbeeau,  J.  :— 

The  only  question  submitted  for  our  decision  is, 
whether  the  Legislature  of  Ontario  had  the  power  to 
pass  the  statute  87  Victoria,  chapter  82,  under  which  the 
Appellant  was  condemned,  requiring  Brewers  to  take 
out  a  license  for  selling  fermented  or  malt  liquor  by 
wholesale. 

I  must  confess,  that  for  some  time  I  had  strong  doubts 
against  the  legality  of  the  pretensions  of  the  Defendant 
Severn,  amounting  very  nearly  to  conviction ;  but  after 
long  and  mature  deliberation  I  came  to  the  conclusion 
that  the  sections  of  that  Act  applicable  to  the  Defend- 
ant were  ultra  vires. 

On  reference  to  section  92  of  the  British  North  America 
Actf  1867,  we  find  that  the  subjects  of  exclusive 
Provincial  Legislation  are  determined  in  somewhat 
concise  language;  but,  nevertheless,    with  sufficient 
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oxplicitness    to  be  well  ascertained    after    a    careful      ^^ 
examination  of  the  whole  Act.  Sbvbrn 

On  reference  to  sub-section  2  of  section  92,  we  find  rj,^  qVekx. 

that  direct  taxation  only  is  one  of  the  privileges  of     

Local  Legislatures,  in  order  to  raise  a  revenue  for 
Provincial  purposes  ;  and,  under  sub-section  9  of  this 
same  section  92,  it  is  enunciated  that  their  powers 
shall  extend  to  make  laws  about 

Shop,  saloon,  tavern,  auctioneer,  and  other  licenses,  in  order  to 
the  raising  of  a  revenue  for  provincial,  local  or  municipal  purposes ; 

but  it  is  evident,  that  in  adjudicating  on  the  extent  of 
sub-section  9  of  section  92,  we  must  read  it  in  con- 
nection with  the  remainder  of  the  Act  itself^  and  more 
particularly  with  sub-sections  2  and  29  of  section  91, 
which  indicate  the  x>owers  of  the  Parliament  of  Canada. 
Under  sub-section  2  of  section  91,  the  Parliament  has 
the  exclusive  regulation  of  trade  and  commerce,  and 
under  sub-section  29  of  section  91,  it  is  declared  that 

Any  matter  coming  within  any  of  the  classes  of  subjects  enumerat- 
ed in  thb  section  shall  not  be  deemed  to  come  within  the  class  of 
matters  of  a  local  or  private  nature  comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the 
Legislatures  of  the  Provinces. 

From  section  122  of  the  British  North  America  Act 
we  can  safely  infer  that  the  Parliament  of  Canada  has 
exclusive  jurisdiction  as  to  excise. 

Coming  to  sub-section  2  of  section  92  of  the  British 
North  America  Act^  I  say  that  it  is  out  of  the  question 
for  the  Crown  to  rest  its  case  on  this  sub-section ;  for, 
according  to  it,  the  only  tax  the  G-ovemment  of  Ontario 
could  raise  would  be  a  direct  one,  and  not  an  indirect 
one,  such  as  the  one  complained  of  The  authorities 
quoted  at  the  Bar  warrant  this  interpretation  of  the 
nature  of  the  tax. 

A  direct  tax  is  one  which  is  demanded  from  the  very  person 
who  it  is  intended  or  desired  should  pay  it.    Indirect  taxes  are 
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1878       those  which  are  demanded  from  one  person  in  the  expectation  and 
^^^^^       intention    that   he   shall   indenmify   himself  at   the  eiq>ense  of 
9.         another  (1). 

TbeQumss.  j^q^^  frQij^  what  I  have  read  and  heard,  I  think  there 
ie  no  difficulty  in  a«Hnming  that  the  tax  imi>06ed  on  the 
Brewer  selling  by  wholesale  in  the  present  case,  is  an 
indirect  tax,  so  that  this  question  should  not  be  further 
pressed  against  the  Defendant  Severn. 

Now,  can  the  Crown  justify  the  Act  in  question  in 
this  cause  under  subsection  9  of  section  92  of  the 
British  North  America  Act,  which  grants  to  ProTincial 
Legislatures  in  the  Dominion  of  Canada  the  right  of 
making  laws  about  shop,  saloon,  tavern,  auctioneer 
and  other  licenses  ?  I  think  not.  This  power  would 
evidently  clash  with  the  Dominion  i>ower  of  r^ulat- 
ing  trade  and  commerce,  and  of  imposing  duties  there- 
on, and  exacting  licenses.  If  this  right  existed,  both 
Parliament  and  Provincial  Legislatures  would  possess 
an  equal  right  to  impose  a  duty  and  exact  licenses. 

But  what  is  the  meaning  of  the  words  "  and  other 
licenses,"  immediately  following  the  words  "shop, 
saloon,  tavern,  auctioneer?" — ^I  answer,  that  taken 
in  connection  with  all  the  surrounding  circumstances, 
and  with  the  various  sections  of  the  British  North 
America  Act,  they  certainly  cannot  mean  anything 
which  could  be  interpreted  as  granting  such  x>owers 
as  those  claimed  by  the  Ontario  Legislature.  They 
must  not  be  so  interpreted  as  to  clash  with  the 
general  spirit  of  that  last  mentioned  Act  and  its 
special  enactments.  In  a  word,  they  cannot  be  so 
interpreted  as  to  give  to  the  Ontario  Legislature  a  right 
to  affect  the  general  control  of  the  Dominion  over  trade, 
commerce  and  excise,  and  its  sovereignty  over  the 
country,  by  diminishing  some  of  its  principal  sources 
of  revenue.    If  these  words  mean  what  is  contended 

(1)  Kill's  Principles  of  Political  Economy,  VoL  2,  Ed.  1871,  p.  415. 
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for  by  the  prosectition,  sub-section  29  of  section  91  of      ^^^^ 
the  British  North  America  Act    is    nonsensical    and    Sbvbbit 
should  be  struck  out  of  the  statute.    But  these  words  rj^  q^^ 
may  and  must  mean  all  matters  and  regulations  of 
Police  and  the  government  of  those  saloons,  taverns, 
auctioneers,  &c.,  &c. ;  and  if  these  words  can  not  bear 
this  last  interpretation,  the  section  has  no  meaning,  or 
is  ultra   vires.    I  therefore    say,  that  the  Defendant 
Severn  could  not  be  legally  convicted  under  the  Act  in 
question,  as  he  has  been  by  the  judgment  appealed 
firom  in  the  present  case,  and  that  that  judgment 
should  be  reversed. 

FOUBNIER,  J.: — 

[Translated.] 

The  only  question  to  be  decided  in  this  case  arises  on 
the  constitutionality  of  a  law  of  the  Province  of  Ontario, 
imposing  upon  brewers  and  distillers  the  obligation  of 
taking  out  a  license  of  $50,  in  order  that  they  may  sell 
their  products  within  the  said  Province. 

The  question  we  have  therefore  toconsider  is,  whether 
the  law  in  question  is,  or  is  not,  in  direct  conflict  with 
the  British  North  America  Act,  and,  more  particularly, 
Ist,  with  No.  2  of  section  91,  relating  to  the  "  regula- 
tion of  trade  and  commerce,''  and,  21y,  with  section  122, 
which  gives  to  the  Parliament  of  Canada  the  control 
over  the  custom  and  excise  laws,  and,  therefore,  beyond 
the  limits  of  the  jurisdiction  of  the  Ontario  Legislature. 

The  principal  provisions  in  the  British  North  America 
Act,  which  have  reference  to  the  present  question,  are 
the  following : 

Sec.  91  gives  i>ower  to  the  Parliament  of  Canada 

To  make  laws  for  the  peace,  order,  and  good  government  of  Canadaj 
in  relation  to  all  matters  not  coming  within  the  classes  of  subjects 
by  this  Act  assigned  exclusively  to  the  Legislatures  of  the  Provinces ; 
•ad  for  greater  certainty,  but  not  so  as  to  restrict  the  generality  of 
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1878       the  fiyregoing  tenm  of  this  saetkMU  it  is  henbj  declared  thmt  (not- 
withstMiding  anjthing  in  this  Act)  the  exchisiTe  leginlittre  sathor- 
^^         itj  of  the  Psriijunent  of  Osmmda  extends  to  mil  matten  coming 
Tmb  QcxBsr.  within  the  dssses  of  sobiects  next  hereinafter  ennmeratod  : 

Amongst  othen — 

2nd.  The  r^olation  of  trade  and  commerce, 

3id.  The  rainng  of  money  hj  anj  mode  or  sjstem  of  taTation 


And  any  matter  coming  within  any  of  the  classes  of  subjects 
enmnerated  in  this  section  shall  not  be  deemed  to  come  within  the 
class  of  matters  ofa  locator  private  nature  comprised  in  the  enmner- 
ation  of  the  classes  of  subjects  by  this  Act  assigned  exehiahrely  to 
the  Legislatures  of  the  Prorincee. 

Sec  92.  In  each  Prorince  the  Legislature  may  ejohmweij  make 
laws  in  relation  to  matters  coming  within  the  classes  of  snl^jeots 
next  hereinafter  enumerated : 

Amongst  others — 

2.  Direct  taxation  within  the  Prorince  in  order  to  the  raising  of  a 
reTcnue  for  Provincial  pmpoees. 

9.  Shop,  saloon,  tavern,  auctioneer,  and  other  licenses  in  order  to 
the  raising  of  a  revenue  for  provincial,  local,  or  municipal  purposes. 

Sec  95.  In  each  Province  the  Legislature  may  make  laws  in  rela- 
tion to  agriculture  in  the  Province,  and  to  inmiigration  into  the 
Province,  and  it  is  hereby  declared  that  the  Parliament  of  Ocmada 
may  from  time  to  time  make  laws'  in  relation  to  agriculture  in  all  or 
any  of  the  Provinces,  and  to  immigration  into  all  or  any  of  the  Pro- 
vinces }  and  any  law  of  the  Legislature  of  a  Province  relative  to 
agriculture  or  immigration  shall  have  effect  in  and  for  the  Province 
as  long  and  as  farcmly  as  it  is  not  repugnant  to  any  Actof  the  Parlia- 
ment of  Camada. 

Sec  122.  The  custom  and  excise  laws  of  each  Province  shall,  sub- 
ject to  the  provisions  of  this  Act,  continue  in  force  until  altered  by 
the  Parliament  of  Canada, 

Before  considering  the  two  points  above  mentioned, 
I  think  it  necessary  to  review  briefly  the  argoment  of 
the  learned  counsel  of  Her  Majesty,  founded  on  their 
interpretation  of  the  words  *'and  other  licenses,"  in 
paragraph  9  of  section  92.  They  contend,  as  it  was 
contended  by  the  Court  of  Appeal  of  Ontorto,  in  the 
case  of  The  Queen  v.  Taylor,  where  the  same  questiim 
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arose,  that  the  expression  made  use  of  is  large  enough      1^78 
to  give  jurisdiction  to  the  Ontario  Legislature  to  pass  the    Simuur 
law  in  question.  ^  ^^^ 

Now,  if  these  terms  are  not  to  have  the  broad  signifi-      

cation  which,  at  first  sight,  their  general  meaning  seems 
to  convey,  what  restrictions  should  be  put  on  them  ? 
What  subjects  would  be  susceptible  of  taxation  by  the 
mode  of  licenses,  and  what  subjects  would  be  exempt 
firom  such  taxation  ?  The  line  of  division  is  no  doubt 
somewhat  difficult  to  be  drawn,  in  consequence  of  a 
vagueness  and  want  of  precision  in  drafting  the  para- 
graph in  which  these  expressions  are  to  be  found  ;  but 
the  Dominion,  no  more  than  the  Provinces,  can  in- 
crease its  jurisdiction  by  its  own  legislation ;  and  we 
must  therefore,  notwithstanding  the  delicacy  of  the 
task,  have  recourse  to  a  judicial  interpretation  in  order 
to  know  the  limits  of  both  i>owers. 

Is  it  true,  as  is  contended  by  the  learned  counsel  of 
Her  Majesty,  that,  being  unable  to  construe  the  words 
"  and  other  licenses  "  in  paragraph  9  according  to  the 
ordinary  rule  that  general  words  following  specific 
wordff  must  be  taken  to  mean  something  of  the  same 
kind,  ejusdem  generis,  the  power  to  impose  licenses 
is  therefore  absolute  and  unlimited  ? 

They  lay  down  their  proposition  as  follows  : 

The  rule  of  ^usdem  generU  is  inapplicable  here,  first,  in  there 
being  no  controlling  or  particular  classes  to  refer  to  in  order  to 
detennine  the  like  classes  to  which  the  word  '<  other  "  might  be 
referred  with  any  definiteness  ;  and  2ndly,  because  the  latter  words 
enlarge  ^'other  licenses"  into  all  such  as  the  legislative  authority  may 
oonaider  necessary  to  the  raising  of  a  revenue. 

It  is  true  that ''  auctioneer ' '  licenses  were  for  a  long  time 

regulated  by  a  different  law  from  that  which  regulated    . 

the  granting  of  licenses  for  shops,  taverns,  saloons,  &c. 

But  even  before  Confederation  the  Legislature  of  Canada 

had  assimilated  them,  at  least  in  the  Province  of  Upper 
9 
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^^'^^      Canada,  to  these  other  licenses,  and  had  subjected  them, 
Qevekk    with  the  latter,  to  the  control  of  the  municipalities. 

Thi  Quesv  ^^^y  ^^»  **  ^®^*  ^^^  *'^**'  Province*  become  ejusdem 
generis.    In  Lower  Canada  the  revenue  derived  from 

them  had  ceased  to  be  appropriated  for  the  general  use 

of  the  Government,  in  order    to    form  part  of  the 

seigniorial  indemnity  fund,  for  the  purpose  of  paying 

off  the  dues  of  the  censitaires  which  the  G-ovemment 

had  undertaken  to  pay. 

Without  attaching  more  importance  than  is  necessary 
to  the  application  of  the  rule  of  ejusdem  generis,  is  it 
not  more  logical  to  suppose  that  the  Imperial  Legisla- 
ture, finding  already  in  some  of  the  laws  these  licenses 
treated  as  of  the  same  kind  as  other  licenses,  did  like- 
wise,  and  dealt  with  them  as  belonging  to  the  one  class ; 
and,  therefore,  should  we  not  apply  in  construing  this 
9th  parairraph  the  rule  of  ejusdem  generis  ?  Otherwise, 
we  JiLe  to  the  conclusion  that  tiie  insertion  of 
the  word  "auctioneer,"  which,  no  doubt,  was  put 
in  to  give  the  Local  Government  a  further  source 
of  revenue,  would  have  the  effect  of  giving  to  the 
Local  Legislature  an  unlimited  x>ower  to  tax  by 
means  of  licenses.  This  cannot  have  been  the  inten- 
tion of  the  Imperial  Parliament.  They  cannot,  by 
the  insertion  of  that  word,  have  made  a  provision 
which  would  have  the  effect  of  destroying  the 
financial  system  of  both  the  Dominion  and  the  Provinces 
established  by  the  Constitution.  The  intention  was  no 
doubt  that  they  should  have  a  limited  signification  in 
accordance  with  the  distinct  powers  so  carefully  allotted 
to  the  Federal  and  Local  Gt>vemment8. 

Moreover,  I  am  far  from  admitting  that  the  word 
"  other,"  coming  immediately  after  an  enumeration,  can 
always  have  that  broad  meaning ;  on  the  contrary,  I 
am  of  opinion  that  it  should  nearly  always  be  accepted 
jn  a  restricted  sense,  and  that  the  cases  in  which  its 
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signification  is  absolute  and  unlimited  are  exceptional.      1^78 

This  is  the  rule  as  laid  down  by  Chief  Justice  Erie    Sb^bn 
in  the  case  of  Williams  v.  Golding  (1),  when  construing  ,j^  qijMnr, 
the  words  "  other  person  ;"  and  by  Lord  Campbell^  Chief     — 
Justice,  in  the  case  of  Reed  y.  Ingham  (2),  while  inter- 
preting the  words  "  other  craft." 

See  also  the  case  of  The  East  London  Waterworks  Co. 
T,  The  Trustees  of  Mile  End  Old  Town  (8) ;  and  the  case 
of  the  King  v.  The  Justices  of  Surrey  (4). 

Besides,  if  these  words  "and  other  licenses" 
should  not  be  construed  (which  I  do  not  admit) 
according  to  the  above  ordinary  rule,  would  it  follow 
that  there  is  not  to  be  found  in  the  Constitutional  Act 
itself,  taking  a  general  view  of  it,  as  well  as  of  certain 
of  its  provisions,  a  mode  of  solving  this  question  con- 
formably to  the  spirit  of  the  Act,  rather  than  according 
to  the  views  of  the  learned  Counsel  of  Her  Majesty  ? 

First,  was  it  not  the  clear  intention  of  the  Imperial 
Parliament  to  establish  two  distinct  Governments,  with 
special  and  exclusive  powers,  in  order  to  avoid  all  con- 
flict between  the  different  authorities  ? 

To  prove  this  it  is  not  necessary  to  refer  to  the  cir- 
cumstances before  the  present  state  of  affairs.  The 
dear  and  precise  terms  of  the  Constitutional  Act  itself 
are  sufficient  to  show  this.  It  may  be  as  well,  how- 
ever, to  remark,  that  the  British  North  America  Act 
contains  in  substance  hardly  anything  more  than  the 
Quebec  resolutions,  their  object  at  that  time  being,  most 
certainly,  to  constitute  two  distinct  Gk)vemments  with 
different  and  exclusive  powers.  This  is  also,  in  effect, 
what  the  new  Constitution  provides  for,  especially  by 
sections  91  and  92,  which  distribute  the  legislative 
power  to  the  Dominion  and  Provincial  Legislatures. 

(1)  L.  E.  1  C.  P.  77.  (3)  17  Q.  B.  521. 

(2)  3  E.  &  B.  889.  (4)  2  Tenn  R.  Pp.  504.  510. 

9i 
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1878  The  91st  section  gives  to  the  Federal  Parliament  the 

SsvioLs    general  power  of  taxation,  a  sovereignty  over  all  snb- 

Thi  Qxtbbk  J^*®»  except  those  specifically  mentioned  in  section  92,  as 

being  subjects  exclusively  belonging  to  the  Local  Legis- 
latures. We  find,  among  the  exclusive  powers  given  to 
the  Federal  Parliament,  the  power  of  regulating  trade 
and  commerce. 

This  x>ower,  being  foil  and  complete,  cannot  be 
restricted;  unless  by  some  specific  provision  to  be  found 
in  the  British  North  America  Act 

For  this  reason,  the  relative  position  of  the  Provinces 
towards  the  Federal  Parliament  is  far  different  from  that 
of  the  States  towards  the  United  States  Congress.  Here 
the  power  to  regulate  trade  and  commerce,  without  any 
distinction  as  to  interior  and  exterior  commerce,  belongs 
exclusively/  to  the  Dominion  Parliament,  whilst,  in  the 
United  States,  Congress  has  power  only  to  deal  with 
exterior  or  foreign  commerce,  commerce  between  the 
different  States  and  that  with  the  Indian  tribes.  The 
States,  not  having  delegated  to  Congress  the  power  of 
regulating  interior  commerce,  still  have  power  to 
legislate  on  it  as  they  please.  We  should  not,  therefore, 
look  to  the  numerous  decisions  rendered  on  the  laws 
relating  to  the  interior  commerce  as  precedents  applic- 
able to  the  present  case,  but  rather  to  the  decisions 
given  on  laws  passed  by  the  State  Legislatures  which 
happened  to  come  in  conflict  with  the  x>ower  of  Con- 
gress to  deal  with  exterior  commerce. 

There  is  a  decision,  rendered  as  early  as  1827,  which 
has  always  been  looked  upon  as  being  the  true  con- 
struction of  that  article  of  the  Constitution  of  the 
United  States  which  gives  Congress  jwwer  to  regulate 
exterior  commerce,  and  which  is  very  applicable  to  the 
present  case.  It  is  that  rendered  in  the  case  of  Brown 
V.  State  of  Maryland  (1).    In  order  to  raise  revenue  to 

(1)  12  Wheaton  419. 


VOL.  n.]         JANUARY  SESSION,  1818.  121 

meet  the  expenses  of  the  State,  the  Legislature  of  Mary-      1B78 
land  passed  a  law,  by  which,  amongst  other  things,  im-    Seybbit 
porters  of  foreign  merchandise  enumerated  in  the  law, «.    om* 

or  such  other  persons  as  should  sell  by  wholesale  such      

merchandize,  were  directed  to  take  out  a  license,  for 
which  they  were  to  pay  |50,  before  selling  any  of  the 
imi>orted  goods,  subjecting  them,  in  case  of  neglect  or 
refusal,  to  forfeit  the  amount  due  for  the  license  and 
to  a  penalty  of  |100. 

Brawn,  who  was  an  importer  residing  in  the  city  of 
Baltimore,  refiised  to  pay  this  tax,  and  an  information 
was,  in  consequence,  laid  against  him  before  the  State 
Court,  which  declared  the  law  to  be  valid  and  con- 
demned him  to  pay  the  penalty  prescribed. 

This  judgment  was  appealed  by  means  of  a  writ  of 
error  to  the  Supreme  Court,  which  Court,  for  the  reasons 
80  ably  propounded  by  the  leahied  Chief  Justice 
MarshaU,  declared  the  law  void  as  coming  in  conflict 
with  the  power  of  Congress  to  regulate  exterior  com- 
merce. 

The  question  here  naturally  arises,  what  was  the 

extent  of  that  power  ?  This  question  was  considered 
at  great  length  in  the  case  of  Oibbons  y.  Ogden  (1),  by 
Chief  Justice  Marshall,  who  answered  it  as  follows  : 

It  is  the  power  to  regulate ;  that  is,  to  prescribe  the  rule  by  which 
commerce  Ib  to  be  governed.  This  power,  Uke  all  others  vested  in 
Congress,  is  complete  in  itself,  may  be  exercised  to  its  utmost 
extent^  and  acknowledges  no  limitations  other  than  are  prescribed 
by  the  Constitution. 

Since  this  is  the  law  in  the  United  States,  there  is  an 
additional  reason  why  it  should  be  so  declared  here, 
"where  our  Constitution  does  not  acknowledge,  as  in 
the  United  States,  a  division  of  x>ower  as  to  commerce. 

The  law  declared  void  in  the  case  of  Brown  y.  The 
State  of  Maryland  was  of  the  same  kind  as  the  one 

(1)  9  Wheaton  231. 
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8iTUE»    ence  was  that  that  law  reached  the  importer,  whilst  the 

Tbb  Qubev  ^^^  under  consideration  here  is  directed  against  the 

— -      manufacturer. 

But  is  there  not  a  perfect  analogy  between  the  two 
parties  ?  Have  not  both  the  importer  and  the  manu- 
&ctuieT  the  one  object,  viz. :  to  sell  their  goods  ?  Both, 
the  first  by  purchasing  in  a  foreign  market,  the  latter, 
by  his  industry,  have  filled  their  stores  with  goods 
which  they  cannot  put  into  commercial  circulation 
until  they  have  paid  the  duties  imposed  upon  them. 

The  importation  of  foreign  goods,  no  doubt,  is  subject 
to  the  regulations  of  trade  and  commerce,  but  not  more 
so  than  manufactured  articles  which  are  subject  to  the 
excise  laws.  If  the  Local  Government  have  the  right  to 
tax  the  latter,  they  have  the  same  right  to  tax  the  im- 
porter, by  prohibiting  him,  as  it  is  contended  they  have 
the  right  to  prohibit  the  manufSeu^turer,  from  selling  his 
merchandise  if  he  has  not  previously  taken  out  a  license 
allowing  him  to  sell. 

If  this  contention  is  well  founded,  the  payment  of 
the  custom  and  excise  duties  would  not  be  all  that  the 
imx>orter  and  the  brewer  would  have  to  calculate  upon 
before  offering  their  goods  for  sale,  for  they  would  also 
have  to  pay  another  duty  in  the  shape  of  a  license 
fee. 

It  is  also  contended,  that  in  this  case  the  Federal 
Government  having  regulated  only  the  manu&cture  of 
the  beer,  it  was  in  the  power  of  the  Local  Qovemment 
to  regulate  its  sale. 

The  following  answer  could  be  made  to  this  argu- 
ment, viz. :  that  if  the  Federal  Qovemment,  in  the  exer- 
cise of  its  x>ower,  has  not  deemed  it  necessary  to  restrict 
the  sale  of  beer,  it  was  because  its  intention  was  to 
leave  it  free.    The  regulations  need  not  consist  only  of 
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restrictions.    By  iinx>08ing  those  mentioned  in  81  Yic.      ^^^ 
ch.  8,  was  it  not  in  effect  enacting  that  there  would  be    Sbtbrx 
no  others  ?  To  leave  or  to  declare  free  a  commerce,  is  it  j^  q^^^ 
not  exercising  the  x>ower  of  regulating  such  commerce      -^ — 
just  as  much  as  to  impose  upon  it  certain  restrictions  ? 
To  impose  ui>on  beer  consumed  in  the  Province  of 
Ontario  a  tax  which  is  not  imposed  upon  beer  con- 
sumed in  the  other  Provinces,  is  to  decree  that  there 
shall  be  a  difference  of  price  in  favor  of  consumers  of 
beer  in  the  other  Provinces  against  consumers  in  Ontario. 
It  is  r^^ating  that  commerce  in  such  a  way  as  to  give 
to  the  first  named  an  unjust  preference  which  the  Fed- 
eral Government  itself  could  not  give  without  violating 
the  principles  upon  which  assessments  are  made.    It 
would  be  strange,  indeed,  if  the  Legislature  of  Ontario^ 
by  assuming  this  jurisdiction  under  the  pretence  of  its 
being  a  license,  could  have  over  this  matter  more  power 
than  has  the  Federal  Qovemment. 

The  powei  to  tax  is  no  doubt  necessary  to  the  exist- 
ence of  the  Local  Qovemments,  but  it  is  limited  and 
pnqmrtioned  to  the  extent  of  their  jurisdiction.  Ful- 
filling only  certain  duties  of  a  Government  within  cer- 
tain limits,  the  power  to  tax  was  in  consequence 
divided  between  the  Federal  and  Local  Governments. 
To  the  first,  whose  jurisdiction  is  larger,  belongs  the 
XK>wer  of  raising  money  by  all  modes  of  taxation,  whilst 
Local  Governments  can  only  do  so  by  direct  taxation  (1) 
and  by  the  issuing  of  licenses.  Moreover,  the  tax  im- 
posed in  the  shape  of  a  license  by  the  law  of  Ontario 
on  the  sale  of  beer  which  has  not  yet  been  taken 
away  from  the  stores  of  the  brewer,  is  an  indirect  tax 
which  must  be  borne  by  the  consumer  (1). 

(1)  B.  N.  A.  Act^  1867,  sec.  92,    Mill's     Principles    of    Political 
par.  2.  Economy,  Ed.  1 872,  Pp.  495, 496, 

(2)  See  McCulloch  on  Taxation,    505. 
2  EcL,  Pp.  1, 147,  242,  321  ;  also 
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Sbybbn    previous  ones,  to  be  added  to  the  original  cost  of  the 

Tbb  Qxjmmk  ^^^'  ^  order  that  it  may  be  paid  by  the  purchaser. 

With  such  means  at  their  disi>osal,  the  Local  Govern- 
ments might  control  and  regulate  commerce  and  im- 
pose indirect  taxes  with  as  great  security  as  if  the  power 
to  do  so  was  given  to  them  instead  of  being  specially 
taken  away.  Such  a  law  comes  certainly  in  conflict 
with  the  power  of  the  Federal  Gt>vemment  to  regulate 
trade  and  commerce,  and  to  impose  indirect  taxes. 

K  it  should  be  admitted  that  the  different  Govern- 
ments have  concurrent  power  to  imi>ose  taxes  on  the 
commodities  subject  to  excise,  who  could  draw  the 
line  where  each  Government  would  have  to  stop  ?  If 
this  power  belongs  to  the  Local  Govemnxent,  the  exer- 
cise of  that  power  must  be  complete,  and  be  made  use 
of  according  to  the  best  of  their  judgment  whenever 
the  raising  of  money  would  be  necessary.  Now,  in 
exercising  such  a  power,  might  it  not  happen  that  the 
taxes  imposed  would  be  so  high  as,  practically,  to  con- 
siderably diminish,  if  not  exhaust,  this  source  of 
revenue?  What  would  then  be  the  position  of  the 
Federal  Government;  how  could  it  meet  its  obliga- 
tions ?  Were  not  the  duties  of  customs  and  excise  left 
to  the  Federal  Government,  from  which  source  it  col- 
lects the  largest  part  of  its  revenue,  in  consequence  of 
having  to  bear  the  public  debt  of  the  Provinces  and 
the  expenses  of  a  General  Government?  Gould  we, 
without  violating  the  Constitutional  Act,  alter  this 
I>osition  ?  To  declare  that  both  Governments  have  an 
equal  right  to  legislate  on  these  sources  of  revenue 
would  place  the  Federal  Government  in  the  imx>ossi- 
bility  of  meeting  its  obligations  towards  its  creditors. 
By  appropriating  this  revenue  to  other  purposes,  it 
would  in  fact  be  diminishing  the  security  on  which 
these  creditors,  when  the  Constitution  was  adopted, 
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had  the  right  to  count  for  the  recoupment  of  their  ad-      1^8 
vances.    L^islation  which  would  transfer  to  the  Pro-    SvTm 
yincial  L^islatures  the  control  over  these  sources  of  ,p^  Qumes 

TBYenue  would  not  fedl  to  considerably  embarrass  the      

Federal  Gt>yernment,  and  at  the  same  time  effectively 
affect  its  credit. 

It  must  also  be  remembered,  that  under  our  actual 
ix>litical  system  the  Dominion,  having  taken  ux>on  itself 
the  burden  of  the  provincial  debts,  the  Provinces,  when 
Confederation  was  established,  found  themselves  with 
a  blank  sheet  on  the  debit  side  of  their  account,  whilst 
there  remained  to  their  credit  the  Grown  lands,  the 
Federal  subsidy,  the  power  of  direct  taxation,  and 
lastly,  the  limited  power,  in  my  opinion,  to  raise  a 
revenue  by  means  of  licenses.  A  construction  which 
would,  moreover,  give  them  the  almost  unlimited 
power  of  indirect  taxation  concurrently  under  the 
pretext  of  its  being  a  license,  would,  no  doubt,  be  the 
means  of  promptly  and  surely  creating  disorder  and 
finally  break  up  the  Constitution.  As  soon  as  there 
would  be  confusion  with  regard  to  these  sources  of 
revenue,  there  would  remain  no  more  reason  for  a  divi- 
sion of  the  legislative  powers  between  the  Federal 
and  Local  Governments.  The  confusion  of  the  revenues 
iT^ould  inevitably  result  in  a  fusion  of  the  Governments. 
It  would  be  the  downfall  of  the  present  structure  built 
with  such  care. 

Fortunately,  however,  such  a  calamity  is  not  to  be 
feared,  for  the  Constitution,  in  my  opinion,  contains  no 
provision  which  can  have  the  effect  of  bringing  about 
such  dangerous  consequences.  The  prudence  of  the 
legislature,  in  giving  to  each  G-ovemment  special 
legislative  powers,  has  averted  such  a  danger.  Each 
Government  has  legislative  authority  over  certain 
subjects,  and  it  is  only  over  these  subjects  that  each 


126  SUPBBMB  COUBT  OP  CANADA,   [VOL.  II. 

1878     can  exercise  its  jwwers.    With  the  exception  of  agri- 

Sbtbrk    culture  and  immigration,  there  is  no  subject-matter 

Thb  Qubsx  ^^^^  which  there  can  exist  concurrent  powers  of  legis- 

lation  (1) ;  and  even  then,  should  there  be  conflict,  the 

authority  of  the  Parliament  of  Canada  is  supreme. 

By  the  remarks  which  I  have  just  made  on  the  con- 
sequences of  the  adoption  of  the  construction  contended 
for  by  the  Respondent,  I  do  not  mean  to  aigue  that  the 
exercise,  nor  even  the  i)os8ibility  of  abusing  this  power 
to  tax  by  license,  is  a  reason  why  it  should  not  exist ; 
for  we  can  abuse  all  things.  The  proper  way,  no 
doubt,  of  solving  this  question  is  by  referring  to  the 
express  terms  used  in  the  Constitutional  Act.  But  the 
clauses  already  cited  show  clearly  to  whom  belongs 
this  power  assumed  by  the  Ontario  Legislature.  The 
only  reason  for  making  these  observations  was  to  show 
that  the  interpretation  adopted  by  the  Bespondent, 
would  create  a  state  of  things  quite  different  horn  that 
which  the  Imperial  Parliament  intended  for  us  when 
they  passed  the  British  North  America  Act. 

Nevertheless,  I  will  add  in  supi>ort  of  my  mode  of 
reasoning,  a  passage  of  Chief  Justice  MarshaWs  opinion 
in  the  case  of  Brown  v.  The  State  of  Maryland  (2),  and 
I  also  contend  that  in  this  case  we  should  apply  this 
ordinary  rule  of  construction,  that  when  a  law  is 
doubtful  or  ambiguous,  it  should  be  interpreted  in 
such  a  way  as  to  fulfil  the  intentions  of  the  legislator, 
and  attain  the  object  for  which  it  was  passed.  Marshall, 
0.  J.,  says : 

We  admit  this  power  to  be  sacred  [the  State  power  to  tax  its 
own  citizens,  on  their  property  within  its  own  territory ]|;  but  cannot 
admit  that  it  may  be  used  so  as  to  obstruct  the  free  course  of  a 
power  given  to  Congress.  We  cannot  admit  that  it  may  be  used  so 
as  to  obstruct  or  defeat  the  power  to  regulate  commerce.  It  has 
been  observed,  that  the  powers  remaining  with  the  States  may  be  so 

(1)  B.  N.  A.  Act,  1867,  sec.  95.  (2)  12  Wheaton  448. 


k 


VOL.  n.]         JANUARY  SESSION,  ISIS.  127 

ezaraued  as  to  come  in  oonfliot  with  those  vested  in  Congress.  1878 
When  this  happens  that  which  is  not  supreme  must  yield  to  that  n^^TTlw 
which  is  supreme.  This  great  and  uniyersal  truth  is  inseparable  ^^ 
firam  the  nature  of  thingSi  and  the  constitution  has  applied  it  to  theTai  Quur. 
often  interfering  powers  of  the  General  and  State  €k>7emments  as  a  """^ 
Tital  principle  of  perpetual  operation.  It  results  necessarily  from 
principle,  that  the  taxing  power  of  the  State  must  have  some 
It  cannot  reach  and  restrain  the  action  of  the  National 
Goremment  within  its  proper  sphere.  It  cannot  reach  the  adminis- 
tffation  of  justice  in  the  Courts  of  the  Union,  or  the  collection  of  the 
taxes  of  the  UniUd  States  or  restrain  the  operation  of  any  law 
which  Congress  may  constitutionally  pass.  It  cannot  interfere  with 
any  regulation  of  oommerce.  If  the  States  may  tax  all  persons  and 
property  found  on  their  territory,  what  shall  restrain  them  from 
taxing  in  their  transit  throngh  the  State  from  one  port  to  another  for 
the  purpose  of  re-exportation  T  The  laws  of  trade  authorize  this 
operation,  and  general  convenience  requires  it.  Or  what  should 
restrahi  a  State  from  taxing  any  article  passing  from  the  State  itself 
to  another  State,  fat  commercial  purposes?  These  are  all  within 
the  sovereign  power  of  taxation,  but  would  obviously  derange  the 
measures  of  Congress  to  regulate  commerce,  and  effect  materially 
the  purpose  for  which  that  power  was  given.  We  deem  it  unneces- 
sary to  press  the  argument  further,  or  to  give  additional  illustrations 
of  it^  because  the  subject  was  taken  up,  and  considered  with  great 
Attention  in  MeOMoeh  v.  The  State  of  Maryland  (1),  the  decision  in 
which  case  is,  we  think,  entirely  applicable  to  this. 

The  reasoning  of  the  Supreme  Court  in  that  case, 
under  a  system  of  G-oyemment  which  left  to  the  States 
the  r^polation  of  the  interior  commerce,  is  not  only 
applicable  to  the  present  question,  but  should  have 
more  weight  from  the  fact  that  under  our  system  the 
Pederal  Government  has  the  exclusive  power  over 
commerce. 

But,  secondly,  this  Statute  of  the  Province  of  Ontario 
not  only  comes  in  conflict  with  paragraph  2  of  sec- 
tion 91,  relating  to  the  regp^lation  of  trade  and  com- 
merce, but  also  with  sec.  122  of  the  B.  N,  A.  Act,  giving 
to  the  Federal  Gt>vemment  the  power  to  regulate  all 

» 

(1)  4  Wheaton  316. 
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Sb^^    as  in  England^  has  always  been  regulated  by  the  excise 

The  Qubbn  ^^^^'    Before  Confederation  the  same  state  of  things 

existed  in  all  the  Provinces  of  the  Dominion.     Under 

the  new  rigime  this  trade  is  still  regulated  by  the  excise 
laws,  which,  as  we  have  seen  by  section  122  already 
cited,  are  subject  to  Federal  legislation.  It  is  true  this 
section  does  not,  as  do  sections  91  and  92,  positively 
declare  that  it  is  an  exclusive  power,  but,  as  it  is  given 
without  any  restriction,  it  can  only  be  possessed  by  the 
Federal  Government.  The  very  fact  of  this  power  not 
being  comprised  in  the  enumeration  of  exclusive  powers 
given  to  the  Local  Grovemments,  takes  away  from  them 
all  jurisdiction  over  this  matter.  It  is  for  this  reason, 
no  doubt,  that  on  the  21st  December,  1867,  the  Parlia- 
ment of  Canada,  exercising  the  power  which  it  had  by 
sec.  122,  abolished  all  the  excise  laws  of  Canada,  as  well 
as  those  of  the  Provinces  of  Nova  Scotia  and  New  Bruns* 
wick,  and  regulated,  at  the  same  time,  by  a  very  complete 
law  this  important  trade  in  its  most  minute  details. 
Section  8  of  81  Yic.  ch.  8  declares : 

From  and  after  the  passing  of  this  Act,  no  person,  except  such  as 
shall  have  been  licensed  as  herein  provided,  shall  carry  on  the  busi< 
ness  or  trade  of  a  distiller,  or  brewer,  or  maltster,  or  of  a  mana£M>- 
turer  of  tobacco,  or  use  any  utensil,  machinery  or  apparatus  suitable 
for  carrying  on  any  such  trade  or  business  subject  to  excise. 

Section  26  imposes  on  the  brewer  the  obligation  of 
taking  out  a  license,  the  price  of  which  is  fixed  at  |60, 
in  order  that  he  may  carry  on  his  trade.  He  is  also  sub- 
ject to  a  tax  of  one  cent  per  pound  of  malt  used  in  the 
brewery.  In  addition  to  this,  he  is  subjected  to  a 
severe  superintendence  in  all  his  operations,  of  which, 
he  is  bound,  under  pain  of  heavy  penalties,  to  render  a 
minute  account  to  the  Inland  Eevenue  Department. 

This  is  certainly  a  trade,  a  commerce,  over  which  the 
Federal  G-ovemment  has  fully  exercised  its  exclusive 
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power  of  Isolation.    Can  it  be  said  after  this,  that  be-      ^^78 
cause  this  Statute  only  regulates  the  manufacture  of    ^kttom 
the  beer,  the  Provinces  are  still  at  liberty  to  prevent  its»^  Quwar 

sale  until  a  license  fee  of  |50  is  paid  as  directed  by  the      

88rd  section  of  the  Ontario  Act  ?  Should  a  brewer,  after 
having  paid  to  the  Federal  G-ovemment  the  duties 
above  mentioned,  and  after  being  obliged  to  submit  to 
numerous  and  inconvenient  restrictions,  still  find  him- 
self in  the  strange  position  of  not  being  allowed  to  take 
his  products  out  of  his  stores  ?  The  agent  of  the  Local 
€h>vemment  would  have  the  right  to  appear  and  say  to 
him:  The  Federal  Government  can  very  well  allow 
you  to  manufacture,  but  my  Gt>vemment  will  not  allow 
you  to  sell  unless  you  purchase  from  us,  by  paying  a 
|50  license  fee,  the  right  of  selling.  Would  not  such  a 
jnohibition  be  clearly  contrary  to  the  Act  of  the  Federal 
Parliament  authorizing  the  brewer  to  manufacture  ? 
Oan  you  give  him  the  right  to  carry  on  his  trade  in 
virtue  of  the  license  fee  paid  to  the  Federal  Govern- 
ment without,  at  the  same  time,  giving  him  the  right 
to  sell  the  products  of  his  trade  ?  Do  manufacturers 
manufacture  for  the  sole  pleasure  of  accumulating  their 
products  in  their  stores  ?  Is  not  the  manufacturer's  sole 
aim  to  sell  his  manufactured  articles ;  and  does  not  the 
right  to  manufacture  necessarily  imply  the  right  to  sell  ? 
Here,  again,  the  reasoning  of  Chief  Justice  Marshall, 
on  the  right  to  import,  in  the  case  already  cited  (1),  is 
applicable : 

We  think,  then,  that  if  the  power  to  authorize  a  sale  exists  in 
Congrefls,  the  conclusion  is  that  the  right  to  sell  is  connected  with  the 
law  pennitting  importation,  as  an  inseparable  incident.  •  •  • 
Hie  distinction  between  a  tax  on  the  thing  imported,  and  on  the 
penon  of  the  importer,  can  have  no  influence  on  that  part  of  the 
subject.  It  is  too  obvious  for  controversy  that  they  interfere 
eqnaUy  with  the  power  to  regulate  commerce. 

(1)  Bnwn  y.  Tke  State  o/Marylandj  12  Wheaton  448. 
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1878         xhe  i>oweT  to  authorize  the  manufacture  of  an  article 
Sbybbv    must  necessarily  imply,  as  does  the  right  to  imi>ort,  the 

Thi  QuBiiu^^*  *^  ^^'    ^  *"^  therefore  of  opinion,  that  the  law 

of  Ontario  in  prohibiting  the  sale  of  beer,  unless  the 

party  complies  with  its  exactions,  comes  in  conflict 
with  the  122nd  section  giving  to  the  Federal  Gt>yem- 
ment  the  power  over  excise. 

Now,  the  tax  imi>osed  by  the  Act  in  question,  it  is 
true,  is  only  $50,  but  it  might  as  well  have  been  $500. 
If  the  Legislature  have  the  right  to  impose  this  tax, 
the  power  must  be  plenary,  and  would  be  exercised 
according  to  their  judgment  and  whenever  the 
necessity  of  increasing  the  revenue  arose.  Already, 
since  assuming  this  jurisdiction,  the  Legislature  has 
increased  the  tax  from  $50  to  $150,  and  if  the  x>ower 
exists  nothing  could  prevent  them  from  fixing  the 
amount  so  high  as  to  virtually  render  impossible  the 
collection  of  the  excise  duties  on  this  article. 

Moreover,  if  this  law  relating  to  brewers  and  dis- 
tillers is  legal  and  constitutional,  there  can  be  no 
doubt  that  a  law  could  be  passed  reaching  the  manu- 
facturer of  tobacco,  of  coal  oil,  of  vinegar,  in  feu^t  of  all 
articles  subject  to  excise.  The  Local  Gk)vemment 
could  even  go  further,  and  under  the  shape  of  a 
license  reach  the  importer  in  the  same  manner  as  the 
brewer. 

If  there  was  concurrent  jurisdiction,  what  would 
happen  when  the  collector  on  the  part  of  the  Federal 
Gk)vemment  would  come  to  seize  for  arrears  of  taxes  ? 
Let  us  supi>08e  that  the  collector  of  the  Local  Gt>vem- 
ment  has  anticipated  him,  and  for  duties  which  were 
owing  to  his  Gk)vemment  had  seized  and  closed  the 
brewery.  He  is  the  first  on  the  spot,  and,  if  he  exercises 
a  legitimate  power  belonging  to  his  Government,  he 
has  the  right  to  forbid  the  Federal  Officer  to  come  with* 
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in  the  brewery.    This  latter  officer,  however,  in  virtue      1878 
of  the  Dominion  Statute  has  the  most  plenary  i>owers ;    sbtbrn 
at  all  times  he  has  access  to  the  brewery.    A  conflict  ^^  Qubih 

of  authorities  would  necessarily  take  place ;  which      

authority  should  yield  ?  For  my  part,  not  believing  in 
the  legal  possibility  of  such  a  conflict,  I  need  not  seek 
for  the  means  of  avoiding  it. 

But  the  learned  Counsel  of  Her  Majesty,  whose 
aigument,  should  it  prevail,  would  inevitably  bring 
about  this  conflict,  believe,  that  with  the  aid  of  the 
right  of  veto  which  belongs  to  the  Federal  Government, 
aU  interests  might  be  conciliated,  and  the  above  incon- 
venient results  avoided.  The  difficulty,  they  say, 
would  be  easily  settled.  The  constitution,  by  giving 
the  right  of  vetoing  Provincial  Legislation,  has  prudent- 
ly given  the  means,  if  not  to  prevent,  at  least  to  put  a 
stop  to  such  conflicts  of  authorities.  Such  a  law 
would  be  directly  opposed  to  the  interests  of  the 
Federal  Government,  and  they  would  be  justified  in 
disallowing  it  by  exercising  their  right  of  veto. 

No  doubt  this  extraordinary  prerogative  exists,  and 
could  even  be  applied  to  a  law  over  which  the  Provin- 
cial Legislature  had  complete  jurisdiction.  But  it  is 
predsely  on  account  of  its  extraordinary  and  exceptional 
character  that  the  exercise  of  this  prerogative  will 
always  be  a  delicate  matter.  It  will  always  be  very 
difficult  for  the  Federal  Government  to  substitute  its 
opinion  instead  of  that  of  the  Legislative  Assemblies  in 
regard  to  matters  within  their  province,  without  ex- 
posing themselves  to  be  reproached  with  threatening 
the  independence  of  the  Provinces. 

What  would  be  the  result  if  the  Province  chose  to 
re-enact  a  law  which  had  been  disallowed  ?  The  cure 
might  be  worse  than  the  disease,  and  probably  grave 
complications  would  follow. 
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1878  It  cannot,  therefore,  be  argued,  that  because  this  right 

Sbybsn    exists  we  must  adopt  an  interpretation  which  would 

Thb  q  ben  ^^^  *^  *'^®  necessity  of  haying  recourse  to  it. 

Before  concluding  my    remarks,  I    wish    to    add 

a  few  words  with  regard  to  three  of  the  principal 
points  of  argument  relied  on  by  the  learned 
counsel  for  Her  Majesty  in  support  of  the  validity  of 
this  law.  They  contend  they  can  justify  the  law,  1st, 
by  the  inherent  constitutional  power  which  the  Local 
Legislatures,  they  say,  possess  to  make  laws  for  the 
general  welfeire  of  the  people  of  the  Province ;  and  that, 
to  give  effect  to  their  purport,  they  have  the  power  to 
prohibit  the  sale  of  spirituous  liquors  and  of  such 
other  articles  as  might  be  considered  injurious ;  that  is 
to  say,  that  in  order  to  exercise  this  power,  they  have 
jurisdiction  over  this  matter;  2nd,  by  paragraph  13, 
section  92,  relating  to  property  and  civil  rights  in  the 
Province  ;  Srd,  by  paragraph  16  of  the  same  section, 
giving  them  jurisdiction  generally  over  all  matters  of  a 
merely  local  or  private  nature  in  the  Province. 

In  my  above  observations  on  the  division  of  the 
legislative  powers,  I  believe  I  have  answered  the  argu- 
ment of  that  plenary  power,  plenum  imperium,  which 
the  learned  counsel  contend  the  Local  Governments 
possess.  I  will  only  add,  that  while  there  can  be  no 
question  of  their  exercising  the  police  powers,  the 
license  imposed  by  this  law  is  evidently  exacted  for  the 
purpose  of  raising  a  revenue.  In  support  of  the  view  I 
take  with  regard  to  the  nature  of  this  license,  I  will  cite 
Cooley  on  Constitutional  Limitations  (1) : 

license  laws  are  of  two  kinds  :  those  which  requh^  the  payment 
of  a  license  fee  by  way  of  raising  a  revenue,  and  are,  therefore,  the 
exercise  of  the  power  of  taxation  )  and  those  which  are  mere  police 
regulations,  and  which  require  the  payment  only  of  such  license  fee 
as  will  cover  the  expenses  of  the  license  and  of  enforcing  the  regu- 
lation. 

(1)  P.  586. 
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Nor  can  the  fact  that  the  Local  Gh>yeminent  has  the      1878 
power  oyer  property  and  civil  rights  be  relied  on.   The    Ssrnv 
passage    I  have    quoted    above    from    Chief  Justice  ^^  n^^, 
MarshalFs  opinion  in  reference  to  the  State  power  over      — 
property  and  civil  rights  is  such  a  complete  answer  to 
this  point  that  I  need  but  refer  to  it. 

As  to  the  third  point,  that  it  affects  a  matter  purely 
local  and  private  in  the  Province,  I  think  I  have  also 
proved  that  this  argument  cannot  apply  in  this  case. 
The  license  imposed  by  this  law  is  of  a  nature  to 
affect  all  the  Provinces,  and  it  amounts  in  reality  to 
an  exercise  of  the  power  of  regulating  commerce. 

For  these  reasons,  I  have  come  to  the  conclusion  that 
the  law  under  consideration  is  uUra  vires.  These 
reasons  can  be  summed  up  as  follows : — 

Ist.  The  law  in  question  is  void  because  it  comes  in 
conflict  with  the  power  of  the  Federal  Parliament  to 
regulate  trade  and  commerce  under  paragraph  2,  sec.  91. 

2nd.  Because  the  terms  "and  other  licenses,"  in 
IMiagraph  9,  sec.  92,  are  limited  by  the  interpretation 
to  be  given  to  paragraph  2  of  sec.  91.  In  order  to  con- 
ciliate these  two  provisions,  the  words  "  other  licenses  ' ' 
must  be  read  as  if  they  were  followed  by  these  words : 
''  not  incompatible  with  the  power  of  regulating  trade 
and  commerce." 

Srd.  Because  the  tax  imposed  by  this  Act  is  an  in- 
direct tax  which  the  Local  Gh>vemment  has  no  right  to 
impose. 

4th.  Because  it  comes  in  direct  conflict  with  the  Slst 
Vie.  chap.  8  relating  to  excise. 

Hbnbt,  J.  :— 

The  information  in  this  case  charges  the  Appellant 
with  a  breach  of  the  Act  of  Ontario,  37th  Yic,  chap.  32, 
for  having  sold  by  wholesale  a  large  quantity  of  fer- 
10 
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1878      mented  liquors  which  he  had  manufactured,  he  (the 
Appellant)  then  being  a  brewer  licensed  by  the  Gtovem- 


-_  *: ment  of  Canada  for  the  manufacture  of   fermented, 

«—  spirituous  and  other  liquors.  To  this  information  the 
Appellant  demurred,  and  assigned  as  one  of  the  grounds 
of  demurrer  that  the  Legislature  of  Ontario  had  no 
power  to  restrict  by  an  Act  the  sale  of  such  liquors ;  or 
to  impose  a  penalty  for  a  breach  of  the  restrictive  pro- 
visions of  the  Act  by  a  brewer  duly  licensed  by  the 
Grovemment  of  Canada,  This  ground  of  demurrer,  was 
fully  argued  before  us,  and  we,  having  fully  considered 
it  in  all  its  bearings  and  consequences,  have  now  to 
give  judgment  upon  it. 

The  constitutionality  of  the  Act  of  Canada^  Slst  Vic. 
chap.  8,  under  which  the  Appellant  was  licensed,  is 
admitted,  and  it  is  therefore  necessary  only  to  consider 
whether,  in  view  of  that  Act,  the  Legislature  of  Ontario 
had  power  to  pass  an  Act  requiring  a  brewer,  holding 
a  license  under  the  first  mentioned  Act,  to  take  out 
another  license,  and  pay  an  additional  fee,  or,  in  the 
event  of  his  not  doing  so,  to  subject  him  to  penalties,  to 
such  an  extent  even  as  might  effectually  render  practi- 
cally useless  his  license  from  the  Dominion  Gk>vemment. 
The  Ontario  Act  in  question,  sec.  24,  provides : 

No  person  shall  sell  by  wholesale  or  retail  any  spirituous,  fer- 
mented or  other  manufactured  liquors  within  the  Province  of 
Ontario,  without  having  first  obtained  a  license  under  this  Act 
authorizing  him  to  do  so,  &c. 

Sec.  25: 

Ko  person  shall  keep  or  have  in  any  house,  building,  shop, 
eating-house,  saloon,  or  house  of  public  entertainment,  or  in  any 
room  or  place  whatsoever,  any  spirituous,  fermented  or  other 
manufactured  liquors  for  the  purpose  of  selling,  bartering  or 
trading  therein,  unless  duly  licensed  thereto  under  the  provisions  of 
this  Act. 

Sec.  2C  recognizes  the  validity  of  the  licenses  granted 
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by    the  Gh>yemment  of  Canada^  and    provides    that      1^78 
sections  24  and  25  shall  not  prevent  any  brewer,  dis-    ^Brnir 
tiller  or  other  person  so  licensed  ^j^  Qubht. 

FVom  keeping^  having,  or  selliiig,  any  liquor  manufactured  by  — 
him,  in  any  building  wherein  9uch  manufacture  is  carried  on,  d:c, 
•  •  •  Provided  that  any  such  brewer,  distiller,  or  other  per- 
flon,  is  further  required  to  first  obtain  a  license  to  sell  by  wholesale 
under  this  Act  the  liquor  so  manufactured  by  him  when  sold  for 
consumption  within  this  Province,  &c. 

Sec.  22  fixes  the  wholesale  license  fee  at  fifty  dollars 
for  Provincial  purposes. 

By  sec.  4, "  wholesale"  is  defined  to  be  over  five  gallons, 
or  1  dozen  bottles  of  three  half  pints,  or  two  dozen  of 
three-fourths  of  a  pint  each. 

This  Act  came  into  operation  on  the  24th  of  March, 
1874. 

Under  the  Dominion  Act,  31  Yic.  chap.  8,  before 
mentioned,  the  licenses  expired  on  the  thirtieth  of  June 
in  each  year,  and  those  granted  after  the  thirtieth  of 
June,  1873,  were  current  when  the  Ontario  Act  came 
into  operation.  Up  to  the  passing  of  the  latter  Act  a 
brewer  had,  by  the  effect  of  his  license  from  the 
Dominion  Gk>vemment,  the  right,  not  only  to  keep  and 
have  for  sale,  but  to  $ell  fermented  liquors  by  wholesale. 
By  the  latter  Act  he  is  not  only  prohibited  from  selling 
but  from  keeping  or  having.  Does  not  that  Act,  there- 
fore, virtually  repeal,  if  effect  be  given  to  it,  the 
Dominion  Act  in  both  respects,  unless,  indeed,  the 
brewer  should  comply  with  its  exactions?  What,  in 
the  case  of  his  refusal  to  accept  further  conditions  to  his 
compact  with  the  Dominion  Q-ovemment,  would  become 
of  his  manufactured  stock  on  hand  ?  The  selling  and 
keepings  or  having  on  hand  for  sale,  or  for  consumption, 
in  Ontario^  was  prohibited,  and  his  keeping  or  having  it 
legally,  after  the  passing  of  the  Act,  is  made  contingent  on 
his  taking  out  a  license  under  it.  He  had  legally  accumu- 
lOi 
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1^8      lated  a  large  stock  which,  by  the  Ontario  Act,  he  is  for- 

SsTisiar    bidden  either  to  keep  or  sell  in  pursuance  of  his  rights 

_     J?: tinder  the  license  from  the  Dominion  Gk)vemment.     It 

may  be  said  the  extra  tax  was  a  light  one.  No  matter  how 

light,  it  was  in  contravention  of  the  rights  he  had 
acquired ;  and  if  the  power  to  change  the  existing  rela- 
tions be  at  all  admitted,  the  extent  of  the  change  cannot 
be  questioned ;  for  that  is  a  question  of  expediency  and 
parliamentary  discretion,  which  no  Court  could  control 
or  interfere  with ;  and  the  same  power  which  levied  a 
contribution  to  the  extent  of  fifty  dollars  might  raise  it 
so  high  as  to  break  up  the  manufeMsture  altogether,  and 
thus  indirectly  render  nugatory  the  Dominion  Act  and 
deprive  the  Grovemment  of  the  revenue  it  would  other- 
wise receive ;  and,  consequently,  as  I  take  it,  restrict 
the  effect  of  the  Imperial  Act,  section  91,  sub-sections  2 
and  3,  which  give  to  the  Dominion  Parliament  the  ex- 
clusive right  of  legislation  in  regard  to  "  the  regulation 
of  trade  and  commerce  "  and  "  the  raising  of  money  by 
any  mode  or  system  of  taxation." 

K,  indeed,  it  were  contended  that  the  Dominion  Act 
was  ultra  vires,  and  that  the  right  to  provide  for  the 
licenses  in  question  was  one  wholly  with  the  Local 
Legislature,  I  could  appreciate  the  contention  to  some 
extent;  but  when  the  constitutionality  of  that  Act 
is  admitted  ,1  must  have  better  reasons  than  I  have 
yet  heard  to  induce  me  to  conclude  that  the  Imperial 
Parliament  intended  that  both  Legislatures  should  have 
power  to  deal  with  the  same  subject.  Under  the  two 
sub-sections  just  quoted,  and  the  Dominion  Act,  the 
power  of  the  Dominion  Grovemment  to  grant  the  licenses 
in  question  must  be  admitted,  and  even  if  the  right  of 
the  Local  Legislature  should  have  strong  reasons  to 
sustain  it  (which,  however,  I  cannot  see),  but  which, 
nevertheless,  leave  it  a  matter  of  doubt  and  speculation, 
I  feel  that  it  is  incumbent  on  us,  for  many  good  reasons, 
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to  resolve  that  doubt  against  that  claim  of  right.    Sup-      1878 
pose  every  Local  Legislature  in  the  Dominion  were  thus    gil^vur 
to  interfere  with  the  proper  results  to  be  expected  from  -.     cLm^, 
Dominion  legislation  in  regard  to  this  subject  (and  if      — — 
one  can  do  so,  why  not  all  ?),  who  can  measure  or  esti- 
mate the  extent  to  which  "  trade  and  commerce  "  might 
be  affected  and  the  revenues  of  the  Dominion  diminish- 
ed ;  its  power  to  raise  ''  money  by  any  mode  or  system 
of  taxation"  seriously  curtailed,  and  the  customs  and 
excise  laws  of  the  Dominion,  passed  as  provided  by  sec. 
122  of  the  Imperial  Act,  interfered  with  and  rendered 
nugatory.    If  the  right  to  legislate  as  to  /licenses  for 
brewing  be  admitted,  why  not  as  to  licenses  to  manu- 
tactwre  tobacco  and  everything  else  ? 

The  contention  on  the  part  of  the  Respondent  is,  that 
bath  Legislatures  have  power  under  the  Imperial  Act  to 
legislate  in  regard  to  the  matter  before  us.  ^  hile  all 
admit  the  legislative  right  of  the  Dominion  Parliament, 
the  power  of  the  Local  Legislature  is  denied.  The 
daim  for  it  has  been  urged  on  several  grounds, 
one  of  which  is,  that  direct  taxation  for  Provincial 
purposes  is  given  exclusively  to  the  Local  Legislatures, 
and  that  the  license  duty  sought  to  be  levied  by  the 
Act  of  Ontario  is  a  direct  tax.  I  must  dissent  from  that 
proposition  for  reasons  too  well  understood  to  require 
xne  to  define  what  a  direct  tax  is,  or  to  show  that  the 
imposition  in  this  case  is  clearly  an  indirect  one. 

The  l^^lative  power  given  to  the  Dominion  Parlia- 
ment is  unlimited 

To  make  laws  for  the  peace,  order  and  good  goyemment  of 
Ckmada,  in  relation  to  all  matters  not  coming  within  the  olasseB  of 
mlgeets  by  this  Act  assigned  exclusively  to  the  Legislatures  of  the 
Plroviuoes, 

and  we  need  not  necessarily  consider  the  provisions  of 
Mb-sections  2  and  8  of  section  9 1. 
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1878  Everything  in  the  shape  of  legislation  for  the  peace, 

^^^m    order  and  good  government  of  Canada  is  embraced, 

Thi  Qukbh  ®^^®P*  ^  before  mentioned.    But  sub-section  twenty- 

nine  goes    farther  and  provides  for   exceptions  and 

reservations  in  regard  to  matters  otherwise  included 
in  the  power  of  legislation  given  to  the  Local  Leg- 
islatures, and  also  provides  that : 

Any  matter  coming  within  any  of  the  olasses  of  subjects 
enumerated  in  this  section  shall  not  be  deemed  to  come  within  the 
class  of  matters  of  a  local  or  private  nature  comprised  in  the 
enumeration  of  the  classes  of  subjects  by  this  Act  assigned  exclu- 
sively to  the  Legislatures  of  the  Provinces. 

''  The  regulation  of  trade  and  commerce  "  and  "  the 
raising  of  money  by  any  mode  or  system  of  taxation  "  is, 
however,  specially  mentioned,  and  both  include  the 
right  to  make  and  have  carried  out  all  the  provisions  in 
the  Dominion  Act.  This  position  has  not  been,  and 
cannot  be,  successfully  assailed.  The  subjects  in  all 
their  details  of  which  trade  and  commerce  are  composed, 
and  the  regulation  of  them,  and  the  raising  of  revenue 
by  indirect  taxation,  must,  therefore,  be  matters  referred 
to  and  included  in  the  latter  clause  of  sub-section  29, 
before  mentioned,  and  if  so, 

Shall  not  be  deemed  to  come  within  the  class  of  matters  of  a 
local  or  private  nature  comprised  in  the  enumeration  of  the  classes 
of  subjects  by  this  Act  assigned  exclusively  to  the  Legislatures  of 
the  Provinces. 

Every  constituent,  therefore,  of  trade  and  commerce, 
and  the  subject  of  indirect  taxation,  is  thus,  as  I  sub- 
mit, withdrawn  from  the  consideration  of  the  Local 
Legislatures,  even  if  it  should  otherwise  be  apparently 
included.  The  Imperial  Act  fences  in  those  twenty-eight 
subjects  wholesale  and  in  detail,  and  the  Local  Legis- 
latures were  intended  to  be,  and  are,  kept  out  of  the 
inclosure,  and  when  authorized  to  deal  with  the  sub- 
ject of  **  direct  taxation    within  the  Province,"  as  in 
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sub-section  2  of  section  92,  and  *'  shop,  saloon,  tavern,      1^78 
auctioneer,  and  other  licenses,"  they  are  commanded,  by    Siirnv 
the  concluding  clause  of  sub-section  29,  sec.  91,  not  t^xraSuiw. 
interfere  by  measures  for  what  they  may  call  '*  direct      «— 
taxation,"  or  in  regard  at  least  to  ^'  other  licenses,"  or  in 
reference  to  *'  municipal  institutions,"  with  the  prero- 
gatiyes  of  the  Dominion  Parliament  as  to  the  *^  regula- 
tion of  trade  and  commerce,"  including  *'  Customs  and 
Excise  laws  "  and  "  the  raising  of  money  by  any  mode 
or  system  of  taxation."  I  have  already  shown,  that 
the  exercise  of  the  power  contended  for  by  the  Legis- 
lature of  Ontario  is  incompatible  with  the  full  exercise 
of  that  of   the    Dominion    Parliament,    and    might 
be  used  to  its  total  destruction.    The  object  of  the 
Imperial  Act  was  clearly  to  give  plenary  powers  of 
l^islation  to  the  Dominion  Parliament  with  the  excep- 
tions before  stated,  and  just  as  clearly  to  restrict  local 
legislation  so  as  to  prevent  any  conflict  with  that  of  the 
former  in  regard  to  the  subjects  •  with  which  it  was 
g^ven  power  to  deal. 

The  "  excise  laws  "  of  the  Dominion  must  be  aS*ected 
by  an  additional  license  fee  being  exacted  by  the  Local 
Gh>vemment.  The  *'  excise  "  revenues  belong  solely  to 
the  Dominion  Q-ovemment.  The  Dominion  Parliament 
haying  imxK>sed  a  license  fee  of  $50  on  a  brewer  of  fer- 
mented liquors,  might,  at  an  early  future,  desire  to  im- 
pose, for  revenue,  a  higher  fee.  It  has  the  acknowledged 
right  to  do  so  ;  but,  in  the  meantime,  the  Local  Legis- 
lature has  folly  weighted  the  enterprise  of  brewing ; 
and  the  result  becomes,  therefore,  a  transfer  from  the 
sources  of  Dominion  revenue  to  the  coffers  of  the  Local 
Gh>yemment.  Who  can  say,  then,  that  there  is  not  an 
attempt  to  collect  Provincial  revenue  from  a  source 
clearly  appertaining  to  the  Dominion  ? 

But  we  are  asked  to  hold  that^  under  sub-section  9, 
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1978  <*8hop,  saloon,  tayem,  auctioneer  and  other  licenses*^ 
Bmam  will  include  licenses  to  brewers,  in  the  position  occu- 
Tmm  tenv.  P^^  ^y  *^®  Appellant,  to  sell  by  wholesale.  Such  an 
application  can  only  be  made  by  virtue  of  the  conclud- 
ing words :  ''  and  other  licenses."  The  extent  and 
limit  to  be  given  to  those  words  have  not  been  stated 
or  referred  to ;  but  some  must  exist  to  their  application. 
If  applicable  to  brewers'  and  diftillers'  licenses,  which, 
at  the  date  of  the  Imperial  Act,  were  completely  out  of 
reach  of  any  municipal  control,  why  not  extend  them  to 
other  traders  ?  IS  uncontrolled,  a  Local  Legislature 
might  organize  a  system  of  licenses^  and  indirectly,  not 
only  tax,  but  regulate  and  restrict  certain  industries, 
trades  and  callings,  or  might,  indeed,  virtually  prohibit 
and  destroy  them.  We  must  reasonably  conclude  the 
Legislature  meant  to  restrict  the  power  at  some  point, 
and  we  must  determine  where  that  restriction  should 
be  imposed,  not  only  from  the  words  of  the  subnaection 
in  question,  but  from  the  tenor  and  bearing  of  the  whole 
Act,  the  state  of  the  law  at  the  time,  the  peculiar  posi- 
tion of  the  United  Provinces  and  the  object  of  their 
union,  with  the  means  for  working  out  the  C!onstitu- 
tion  provided. 

Taking  the  words  themselves,  what  is  the  law  as 
to  the  construction  of  them  ?  From  a  review  of  all 
the  cases  cited,  and  others,  I  am  forced  to  conclude 
that  the  words  ''and  other  licenses"  must  be  res- 
tricted. We  find  them  preceded  by  the  words  "  shop, 
saloon,  tavern,  auctioneer,"  and  I  cannot  decide  that 
brewers  or  distillers  are  ejusdem  generis  with  them 
or  any  of  them.  That  they  should  be,  to  include  the 
right  of  legislation  claimed,  taking  the  whole  of  the 
Imperial  Act  together,  is  a  position  too  clearly  estab- 
lished to  be  doubted.    In  Reed  v.  Ingham  (1)  the  law 

(1)  3  E.  A  B.  889. 


VOL.  IL]         JANUABT  SESSION,  18TO.  141 

is  dearly  stated  by  Lord  Campbell,  OJ.;  and  also  in  East      1^^ 
London  Water  Works  Co.  y.  Trustees  Jor  Mile  End  Old    SsnBir 
Town  (1).  In  the  latter  case  the  word ''  tenements  "  had  to  j^  qIhun. 

receive  a  construction.   Beferring  to  it,  Lord  Campbell     

said  ''tenements"  must  be  understood  according  to 
the  antecedent  enumeration  and  as  comprising  only 
matters  ejusdem  generis.  That  rule  of  construction  was 
followed  in  Rex  y.  The  Manchester  and  Salford  Water- 
works Company  (2),  which  is  admitted  to  have  been 
well  decided.  Coleridge,  Justice,  in  the  same  case  says : 

If  the  Appellants  are  liable  it  is  because  they  occupy  a  tenement 
which  Is  ratable.  It  is  admitted  that  the  word  cannot  have  its  full 
iwii«.T^iti£r  in  either  place  where  it  occurs  in  the  section  30.  In  the 
fint,  it  dearly  means  something  inhabited  or  belonging  to  a 
dwelling.  In  the  second,  where  it  is  admitted  that  some  restraint 
most  be  put  upon  the  construction  of  the  word,  the  ruU  attaeheSf 
ikat  a  general  word  following  specific  onea  must  be  taken  to  mean 
90wutking  of  (he  eame  kind. 

A  similar  construction  was  put  upon  general  words 
in  Sandeman  y.  Breach  (8).  The  29  Oar.  2,  chap.  7,  pro- 
-vided  that 

No  tradesman,  artificer,  workman,  labourer,  or  other  person  or 
penons^should  work  at  their  ordinary  calling       the  Lord's  day. 

Per  Lord  Tenterden : 

It  was  QonteDded  that  under  the  words  ''other  person  or 
penons"  the  drivers  of  stage  coaches  are  included.  But  where 
general  words  follow  particular  ones  the  rule  is  to  construe  them 
as  applicable  to  persons  ^uedem  generis. 

We  think  the  words  "  other  person  or  persons  "  cannot  have  been 
mod  in  a  sense  large  enough  to  include  the  owner  and  driyer  of  a 
stage-coach. 

I  feel  bound,  therefore,  on  principle,  and  as  the  result 
of  all  the  cases,  to  construe  the  words  in  Question  as 
controlled  by  the  other  portions  of  1  e  Act,  u  there- 
fore, not  to  include  power  to  the  Legi  ^ature  of  0\  ario 
to  l^^late  for  licenses  to  brewers  or  istillers  to  sell 
by  wholesale. 

(1)  17  Q.  B.  512.  (2)  1  B.  A  C.  630. 

(3)  7  B.  A  C.  100. 
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W8  I  will  not,  however,  say,  that  where  the  terms  used 

SiYBxir    are  exhaustive  of  the  particular  class  or  subject  named, 

THi  QuMH.^®  *^^  bound  to  apply  the  principle  of  construction  just 

stated ;  and  it  may  possibly  be  argued  that  such  is  here 

the  case  in  respect  of  the  words  preceding  "  and  other 
licenses."  In  such  a  case,  where  there  are  no  controling 
conditions,  the  words  might  be  sufficient  to  give  the 
right  claimed  for  the  Local  Legislature  ;  but  when  con- 
sidering the  objects  and  purview  of  the  whole  Act, 
and  the  mode  provided  for  effecting  them,  I  can 
come  to  no  other  conclusion  than  one  founded  upon  the 
duty  I  feel  incumbent  upon  me,  of  reading  the  whole  Act 
together,  and  therein  and  thereby,  and  not  from  ^  the 
technical  reading  of  a  few  words  in  a  sub-section,  how- 
ever otherwise  important,  seek  for  the  intention  and 
meaning  of  the  Legislature.  By  this  mode  the  Act  is 
made  to  harmonize  in  all  its  parts,  and  the  feasibility 
of  working  it  out  is  established.  By  the  other  construc- 
tion, and  not  in  my  view  the  proper  one,  the  evident  in- 
tention of  the  Legislature  is  frustrated,  and  the  legisl  ation 
itself  made  absurd  and  inconsistent,  and  the  working 
out  of  the  details  made  most  difficult,  and,  it  may  be 
found,  totally  impossible.  I  am  of  opinion,  for  these 
reasons,  that  the  Act  of  Ontario  in  question  was  ultra 
vireSy  and  that  the  appeal  should  be  allowed  with  costs 
and  judgment  entered  for  the  Appellant. 

Appeal  allowed  with  costs. 

Solicitors  for  Appellant :  Bethune,  Osier  4*  Moss, 

Solicitors    for  Respondents:    Mowat,  Maclennan  tf 
Downey* 
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THBBECTOR,  OHTJKCH  WARDENS )  1878 

AND  VESTRY  OF  ST.  G-EOR&E'S  }  Appkllants;  .r^Xl* 
PARISH,  PARRSBOBO' )  J«my^ 

AVD 

ALTDA  T.  KING Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

Arbitration — Award,  finality  of— Finding  specifieally  on  each  of  the 

matters  in  difference. 

PlaintiffB  brought  ejectment  to  recover  possession  of  certain  lands  in 
the  Parish  of  P.  After  cause  was  at  issue,  under  a  Rule  of  refer- 
enoe,  all  matters  in  difference  were  referred  to  arbitration,  and 
the  arbitrators  were  to  have  power  to  make  an  award  concerning 
the  Glebe  and  Church  Lands  at  P.,  and  to  make  a  separate 
award  concerning  the  School  Lands  at  P,  The  powers  of  the 
arbitrators  were  to  extend  to  all  accounts  and  differences  be- 
tween the  said  Parish  and  the  late  Rector,  and  the  Defendant, 
as  Executrix  of  said  Rector,  as  also  between  the  said  Defendant 
individually  and  the  Parish. 

The  arbitrators  made  two  awards.  First,  as  to  the  School 
Lands,  they  awarded  that  the  Defendant  was  indebted  to  the 
Plaintiffs,  as  such  Executrix,  on  the  school  moneys  in  the  sum 
of  91|400;  that  the  Defendant  should  pay  that  sum  to  the  Plain- 
tiffs] and  that  judgment  should  be  entered  for  the  Plaintiffs  for 
that  amount.  Secondly,  as  to  the  Glebe  and  Church  Lands,  they 
awarded  that  the  Plaintiffs  were  entitled  to  recover  the  lands 
claimed  on  the  writ  of  ejectment,  and  ordered  judgment  in  eject- 
ment to  be  entered  for  the  Plaintiffs  with  costs  of  suit ;  and, 
after  reciting  that  all  accounts  respecting  the  receipt  and  dis- 
bursements of  all  moneys  received  from  the  interest,  rent,  and 
sale  of  these  lands  by  the  late  Rector,  or  his  agents,  or  by  the 
Defendant,  as  his  Executrix,  were  also  referred  to  them,  as  well 
as  all  accounts  and  differences  between  the  said  Parish  and  the 
Defendant  individually,  they  further  awarded,  that  the  Defen- 
dant should  "pay  to  the  Plaintiffs  the  sum  of  91  in  full  of  the 
same,"  saving  and  excepting  the  matters  in  controversy  respect- 
ing the  School  Lands,  on  which  they  had  made  a  separate  award } 
and  that  judgment  should  be  entered  for  the  Plaintiffs  for  the 


*Pbkseiit  :-.  Sir  William  Buell  Richards,  C.  J.,  and  Ritchie, 
Strong,  Tasohereau,  and  Foumier,  J.J. 
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1178  Mud  fom  tsX  91.    Thej  also  awarded  thai  the  Defendant  should 

^^^  P*T  ^  the  costs  of  the  reference  and  award. 

^^ff^^g   Hildf^TbMt  the  awards  sidBcientlj  specified  the  dahns  sdhmitted 
Vaxub.  and  the  Tarkms  capacities  in  which  such  daims  arose.    That  the 

,^^  first  award,  being  against  the  defendant  in  her  representatiTe 

capacity,  could  not  be  considered  against  her  personally,  and 
negatived  any  claim  of  that  kind,  and  was  also  an  abjudication 
against  the  I>efendant  that  she  had  assets;  and  that  the 
finding  in  the  second  award  that  the  Defendant  should  pay  91 
oonld  be  considered  a  finding  as  against  her  in  her  indi- 
vidual capacity  for  that  sum,  and,  as  to  the  claims  of  the 
Flaintifis  against  her  for  moneys  received  by  her  husband  or  by 
her  as  Executrix,  as  a  finding  against  the  Plaintiffs  on  their 
claim.  Tliat  the  part  of  the  second  award,  directing  payment  of 
the  costs  of  the  reference  and  award  was  bad,  but  might  be 
abandoned. 

Appeal  from  the  judgment  of  the  Supreme  Court 
of  Nova  Scotia^  setting  aside  the  award  made  between 
the  parties. 

The  Plaintiflb  brought  ejectment  to  recover  posses- 
sion of  certain  lands  (about  four  acres)  in  the  Parish 
of  Pafr$boro\  in  the  County  of  Cumberland,  in  Nova 
Scotia.  The  action  was  begun  22nd  May,  1876.  The 
lands  were  described  in  the  writ,  and  the  Defendant 
pleaded  that  Plaintiffs  were  not  entitled  to  the  posses- 
sion of  the  property  described  in  the  writ  and  declara- 
tion, or  any  part  thereof. 

After  the  cause  was  at  issue,  it  was  agreed,  on  2l8t 
September,  1876,  by  consent  of  the  parties,  that  the 
cause  and  all  matters  in  difference  between  the  parties 
be  referred  to  the  award  of  three  arbitrators.  In  the 
rule  of  reference  the  two  arbitrators  named  were  John 
M,  Hay  and  Angu$  McOilvray,  and  the  third  was  to  be 
chosen  by  them.  The  award  of  the  arbitrators,  or  of  any 
two  of  them,  was  to  be  final.  The  arbitrators  were  to 
have  full  power  and  authority  to  examine,  investigate 
and  award,  either  separately  or  in  one,  of  and  concern- 
ing all  <^ccounts  respecting  the  receipts  and  disburse- 
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ments  of  moneys  received  from  the  interest,  renting  and      ^^^ 
sale  of  the  glebe  and  church  lands  and  the  buildings      ^s^ 
thereon,  at  Parrsboro\  by  the  late  Eev.  W.  B.  King,  or  ^"^SS* 
his  agents,  or  by  the  Defendant,  as  his  executrix,  and        v. 

all  and  every  matter  connected  therewith,  and  all  and      ^' 

every  account  existing  or  pending  between  the  said 
Parish  and  the  said  Rev.  W.  B,  King,  or  the  Defendant, 
as  executrix,  or  otherwise. 

They  had  like  authority  to  hear,  examine,  &c.,  and  to 
take  evidence  and  make  an  award  concerning  the  receipts 
and  disbursements  of  moneys  received  from  the  sale  of 
the  school  lands  at  Parrsboro^  and  the  rents,  issues  and 
profits  of  the  same,  and  every  matter  connected  there- 
with, adjusting  the  accounts  and  settling  the  balance 
due  thereon ;  Provided,  in  such  last-mentioned  case 
their  award  should  be  separate  from  any  other  award  or 
awards  in  the  suit. 

The  arbitrators  were  to  have  power  to  order  judg- 
ment to  be  entered  in  the  cause,  either  for  the  Plaintifib 
or  Defendant,  with  or  without  costs,  or  to  order  judg- 
ments to  be  entered  for  both  Plaintiffs  and  Defendant, 
with  or  without  costs,  as  they  should  find  the  several 
issues,  either  for  or  against  either  party. 

It  was  agreed  that  the  xK>wers  of  the  arbitrators  should 
extend  to  all  accounts  and  differences  between  the  said 
Parish  of  St.  George  and  the  late  Sector,  and  the  De- 
fendant as  executrix  of  said  Rector,  as  also  between  the 
said  Defendant  individually  and  the  Parish,  so  that  the 
Hid  award  might,  in  all  respects,  be  final  and  conclusive 
between  all  the  parties  in  difference. 

The  two  arbitrators  named  in  the  submission  (John 
M.  Hay  and  Angus  McGilvray)  named  Thomas  Jennings 
as  the  third  arbitrator ;  and  on  the  13th  January,  1877, 
the  three  arbitrators  made  two  awards. 

In  the  first,  it  was  recited,  amongst  other  things,  that 


KiKO. 
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J878      certain  disputes  which  had  arisen  between  the  parties 

StT     respecting  the  receipts  and  disbursements  received  for 

Q^orob's  ^j^^  g^j^  Qf  school  lands  at  Parrsboro\  and  the  rents, 

0.        issues  and  profits  thereof,  were  referred  to  them  ;  that 

they  had  heard  the  parties,  their  counsel,  attorneys, 

witnesses  and  evidence  produced  on  behalf  of  either 

party,  and  duly  weighed  and  considered  the  same ; 

and  as  it  was  provided  by  the  rule  that  they  should 

make  a  separate  award  concerning  the  school  lands : 

They,  therefore,  awarded  that  the  Defendant  was 
indebted  to  the  Flaintiflfs,  as  such  executrix,  on  the  said 
school  moneys,  in  the  sum  of  one  thousand  four  hun- 
dred dollars,  and  they  awarded  "  that  the  Defendant  do 
pay  to  the  Flainti£fs  the  said  sum  of  $1,400,  and  that 
judgment  be  entered  for  the  Plaintifis  for  that  amount.'* 
The  second  award,  dated  the  same  day,  signed  by  all  the 
arbitrators,  stated  that  the  rule  of  Court,  amongst  other 
things,  recited  that  the  cause  and  all  matters  in  differ- 
ence between  the  parties  had  been  referred  to  them ; 
that  they  had  heard  and  examined  the  parties,  their 
counsel  and  attorneys,  and  all  witnesses  and  evidence 
adduced  on  behalf  of  the  Plaintifis  and  Defendant,  and 
had  duly  weighed  and  considered  the  same;  they 
awarded  and  adjudged,  of  and  concerning  the  premises, 
that  the  Plaintifis  were  entitled  to  recover  the  lands 
claimed  in  the  writ  of  ejectment  in  the  cause,  and 
ordered  that  judgment  in  ejectment  be  entered  for  the 
Plaintifis,  with  costs  of  suit. 

They  further  recited,  that  by  the  rule  of  Court,  all 
accounts  respecting  the  receipt  and  disbursements  of  all 
moneys  received  from  the  interest,  rent  and  sale  of  the 
glebe  and  church  lands  at  Parrsboro'  by  the  late  W.  B. 
Kingy  or  his  agents,  or  by  the  Defendant  as  his  execu- 
trix, were  also  referred  to  them,  as  well  as  all  accounts 
and  difierences  between  the  said  Parish  of  £>/.  George 
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and  the  Defendant  individually.    They  further  recited      1878 
that  they  had  heard  the  parties,  their  witnesses,  evi-      "stT 
dence,  counsel  and  attorneys   of  and    respecting  the  ^w>»«*'« 
same ;  and  having  duly  weighed  and  considered  the        «. 
same,  they  awarded  that  the  Defendant  should  pay  to 
the  Plaintiffii  the  sum  of  one  dollar  in  full  of  the  same, 
saving  and  excepting  the  matters  in  controversy  resi>ect- 
ing  the  school  lands,  on  which,  as  required  by  the  rule, 
they  had  made  a  separate  award ;  that  judgment  should 
be  entered  for  the  Plaintiffs  for  the  said  sum  of  one 
dollar.    They  also  awarded  and  adjudged  that  the  De- 
fendant should  pay  all  the  costs  of  the  reference  and 
award. 

On  the  6th  February,  18*77,  a  rule  nisi  was  obtained  to 
set  aside  the  awards  on  the  following  grounds  : 

**  Ist.  That  the  said  award  or  awards,  is  and  are  not, 
nor  is  either  of  them,  final  and  conclusive,  or  in  accord- 
ance  with  the  requirements  of  the  rule  of  reference 
herein. 

2nd.  Because  the  arbitrators  did  not  determine  and 
decide  all  matters  submitted  to  them  under  the  said  rule 
of  reference  and  the  evidence  in  the  cause. 

8rd.  Because  the  arbitrators  have  not,  as  they  were 
required  to  do,  determined  and  passed  ux>on  all  accounts 
respecting  the  receipts  and  disbursements  of  all  moneys 
received  from  the  interest,  rent  and  sale  of  the  glebe 
and  church  lands,and  the  buildings  thereon,  at  Parrsboro\ 
by  the  late  Rev.  W.  B,  King  or  his  agents,  or  by  the  De- 
fendant, as  his  executrix,  as  well  as  all  accounts  and 
differences  between  the  said  Parish  of  St.  George  and 
the  said  Defendant  individually. 

4th.  Because  the  said  arbitrators  did  not  make  their 
award  of  and  concerning  the  receipt  and  disbursement  of 
moneys  received  for  the  sale  of  the  school  lands  at  Parrs- 
hofd  and  rents,  issues    nd  profits  of  the  same,  and  every 
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1878     matter  connected  therewith,  adjusting  the  accounts 

"stT     and  settling  the  balance  due  thereon,  as  required  in  and 
(heoBOB's  |jy  |. jj^  gjj^  p^Jq  q{  reference. 

V-  5th.  Because  the  said  award  or  awards,  and  both  and 

1     each  of  them  is  and  are  uncertain  and  inconclusive,  and 

do  not  finally  determine  the  matters  referred  to  the  said 
arbitrators  in  and  by  the  said  rule  of  reference. 

6th.  Because  the  said  award  is  illegal,  uncertain  and 
void." 

The  rule  was  granted  on  the  affidavit  of  the  Defen- 
dant's counsel  stating  the  nature  of  the  action.  That  the 
Defendant  was  the  widow  of  the  late  Bev.  W.  B.  King, 
who  was  in  his  lifetime  Bector  of  Parrsboro\  and  she 
was  executrix  of  his  will.  That  Defendant  claimed 
there  were  large  amounts  due  to  her  husband  in  his 
lifetime  by  Plaintiff,  and  to  her  as  his  executrix  and 
in  her  individual  capacity ;  and  it  was  agreed  by  the 
parties  to  have  all  matters  in  difference  referred  to  arbi- 
tration, and  the  rule  of  reference  was  entered  into,  and 
the  usual  plea  in  ejectment  pleaded  proformd  in  the  suit. 
That  the  accounts  between  the  Plaintiffs  and  the  late 
Bev.  W.  B.  King  in  his  liftime,  and  the  Plaintiffs  and 
Defendant,  as  executrix,  since  his  death,  were  fully  gone 
into  and  investigated  before  the  arbitrators,  and  they 
made  their  awards.  The  affidavit  concludes  that  the  de- 
ponent is  advised  and  believes  that  the  awards  so  made 
are  not  in  accordance  with  the  rule  of  reference,  and  do 
not  find  the  separate  liability  of  the  late  W.  B.  King  in. 
his  lifetime,  or  the  liability  of  the  Defendant,  as  his 
executrix,  since  the  death  of  the  said  W.  B.  King,  or  of 
the  Defendant  in  her  individual  capacity. 

The  case  was  argued,  and,  on  the  liTth  of  March,  the 
rule  was  made  absolute,  with  costs. 

From  that  decision  the  Plaintiffs  appealed  to  this 
Court. 
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Mr.  ChrmvUy^  for  the  Appellant : —  1878 


The  Oonrt  below  ought  not  to  have  set  aside  the       Sr. 

award,  because,  under  the  Revised  Statutes  of  Nova  Parish 

Scotia  (1),  the  grounds  for  setting  aside  the  award  should  ^' 

have  been  specifically  set  forth  in  the  rule  to  shew  

cause. 

[The  Ohief  Justiob  : — Was  this  objection  taken  in 
the  Oourt  below  ?] 

It  does  not  appear  by  the  printed  case,  but  I  am 
inatrocted  it  was.  He  cited  the  following  authorities 
in  support  of  this  contention,  and  pointed  out  that  in 
Nova  Scotia  the  Statute  required  the  grounds  to  be 
specifically  stated : — Boodle  v.  Davies  (2) ;  Grenfell  v. 
Edgeeomb  (8) ;  Orajf  v.  Leaf  (4) ;  Staples  v.  Hay  (6). 

As  to  the  merits  of  the  case.  Appellants  contend  that 
the  awards  are  perfectly  good.  By  the  rule  of  reference 
made  with  the  consent  of  both  parties,  a  direction  was 
given  to  the  arbitrators  to  make  two  awards— one  re- 
specting the  school  lands  and  one  respecting  the  glebe 
lands.  The  arbitrators  made  two  awards  which  have 
been  set  aside  in  the  Court  below.  The  objection  to 
the  award  respecting  the  school  lands  in  the  Court 
below  was,  that  it  was  not  sufficiently  final,  and  thal^  it 
was  not  sufficiently  certain.  The  arbitrators,  after  re- 
citing thait  certain  disputes  were  referred  to  them,  and 
that  they  had  heard  the  parties,  their  counsel  and 
attorneys,  as  well  as  aU  witnesses  and  evidence  pro- 
duced for  or  on  behalf  of  either  party,  and  having  duly 
weighed  and  considered  the  same,  (the  word  '*  same  " 
here  necessarily  means  everything  referred  to  them,) 
awarded  that  the  Defendant,  as  executrix,  was  in- 
debted to  the  Plaintiffs  in  the  said  school  moneys  in 

(1)  4th  Series,  oh.  109,  sec.  14.  (3)  7  Q.  B.  661. 

(9  3  A &B.200,per  Coleridge,  (4)  8  Bowl.  R.  654. 

J^ai2ia  (5)  1D.&L.711. 

11 
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1878      the  stun  of  |1,400,  and  that  the  said  amount  should  be 
"stT      paid  to  the  Plaintiffs.    There  was  nothing  in  the  rule 
Parwh*  ^®^^i™&  ^^  arbitrators  to  decide  as  to  amonnt  due  by 
9.       the  Defendant  in  her  different  capacities ;  and  the  follow- 
ing authorities  support  Appellant's  contentions,  that 
such  an  award  cannot  be  set  aside  on  the  ground  of 
uncertainty ;  Russell  on  awards  (1) ;  Boodle  y.  Davie s  (2). 

Neither  is  there,  on  the  £eu^  of  the  award,  anything 
to  show  that  the  arbitrators  have  not  finally  adjudicated 
on  all  the  matters  referred  to  them.  On  this  i)oint 
reference  was  made  to  Birks  v.  Trippett  (8). 

Neither  isthe  school  lands  award  objectionable  because 
it  finds  that  the  Sesi>ondent  is  indebted,  as  Executrix,  to 
the  Appellants  in  the  sum  of  |1,400,  and  directs  the  Res- 
I>ondent  to  pay  that  sum  to  the  Appellants,  and  the 
submission  by  the  Respondent  to  refer  is  a  subtnission  to 
the  arbitrators  of  the  fa^t,  whether  the  Respondent,  as 
executrix,  has  assets  or  not ;  and  the  finding  is  a  find- 
ing of  assets,  and  creates  a  personal  liability  to  pay. 

Worthington  v.  Barlow  (4). 

The  other  award  as  to  the  glebe  lands,  being  an 
award  de  premissis,  is  final  and  conclusive.  The  lead- 
ing case  is  The  Duke  of  Beaufort  and  The  Swansea  Har- 
bor Trustees  (6).  See  also  Harrison  v.  Creswick  (6) ; 
and  the  most  recent  case  of  all  Jewell  v.  Christie  (7). 

Moreover,  the  arbitrators  had  power  under  the  said 
rule  to  award  generally,  as  they  have  done,  and  were 
not  bound  to  find  separately  the  state  of  the  account 
between  the  late  Mr.  King  and  the  Appellants ;  be- 
tween the  Respondent,  as  executrix  of  the  late  Mr. 
King,  and  the  Appellants  ;  between  the  Re8i>ondeiit 
individually  and  the  Appellant. 

(1)  4th  ed.,  pp.  277  %nd  278.  (4)  7  T.  R.  146. 

(2)  3  A.  &  E.  200.  (5)  8  C.  B.  N.  S.  146. 

(3)  Williams' notes  to  Saunder's  (6)  13  C.  B.  399  and  416. 
Rep.,  vol.  X,  p.  37,  and  oases  there  (7)  L.  R.  2  C.  P.  296; 
collected. 
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The  two  cases  relied  upon  by  the  Oourt  below  are      1878 
Rule  V.  Brjfde  (1)  and  Whitworth  v.  Hulse  (2).  "stT 

In  thene  cases  the  question  was  whether  the  award  ^^^* 
was  in  accordance  with  the  true  construction  of  the        v. 

submission,  and  whether  it  was  the  intention  of  the      ' 

parties  that  the  arbitrators  should  award  separately  on 
some  of  the  matters,  as,  for  instance,  to  determine  the 
right  to  costs.  It  is  submitted  that,  by  the  terms  of  the 
rule  of  reference  here,  it  appears  that  the  arbitrators 
were  empowered  to  find  generally  as  they  have  done ; 
and  if  the  terms  of  the  rule  on  this  i>oint  were  doubt- 
ful, it  was  the  duty  of  the  Besi>ondent  to  request  the 
arbitrators  to  find  si>ecially  on  each  matter  in  difference, 
and  it  does  not  appear  that  any  such  request  was  made. 
Dibben  T.  Marquis  of  Anglesea  (8). 

An  award,  though  bad  in  part,  is  not  necessarily  bad 
alfa^ther ;  if  the  good  part  is  severable  from  the  bad, 
the  award  will  stand  as  to  so  much  as  is  good.  As  to 
the  school  land  award,  the  entry  of  a  verdict  for  the 
Appellants,  and  the  direction  of  the  arbitrators  as  to  the 
costs  of  the  reference  and  award,  even  though  in  excess 
of  the  powers  of  the  arbitrators,  are  severable  from  the 
rest  of  the  award,  and  do  not  invalidate  the  same.  As 
to  the  glebe  land  award,  the  entry  of  a  verdict  for  the 
Appellants  for  one  dollar,  even  though  in  excess  of  the 
powers  of  the  arbitrators,  is  severable  from  the  rest  of 
the  award,  and  is  mere  surplusage,  and  does  not  invali- 
date the  same. 

Doe  d.  Body  v.  Cox  (4) ;  Howett  v.  Clements  (5) ;  Rees 
V.  WaUrs  (6). 

An  award  will  not  be  avoided,  unless  it  is  very  clearly 
made  out  that  some  matters  in  difference  had  not  been 
considered  by  the  arbitrators  and  determined  by  the 

(1)  1  Ex.  151.  (4)  4D.  &L.75. 

(2)  L.  R.  1  Ex.  251.  (5)  1  C.  B.  128. 

(3)  10  Bing.  570.  (6)  1 6  M.  <&  W.  263. 
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1878      award.    Russell  on  Awards  (1).    Even  silence  of  the 

"stT      arbitrators  as  to  some  matters  is  sometimes  presumed 

^T^H  *  *^  ^®  *  decision  thereupon.      Cargey  v.  Aitcheson  (2) ; 

v.        The  Duke  of  Beaufort  and  Swansea    Harbor    CommiS' 

stoners  (8). 

Moreover,  the  Courts  will  presume  everything  in 
favor  of  the  validity  of  an  award;  and  will  make  every 
reasonable  intendment  and  presumption  in  favor  of  its 
being  a  final,  certain,  and  sufficient  determination  of 
the  matters  in  dispute ;  and  where  specific  differences 
are  recited  in  the  award  and  determined  thereby,  the 
Court,  in  the  absence  of  evidence  to  the  contrary,  will 
presume  that  the  recited  differences  were  all  the  matters 
in  difference  between  the  parties.  See  Russell  on 
Awards  (4). 

The  Court  will  be  astute  to  answer  objections  to  the 
award. 

Mays  V.  Cannell  (5)  ;  virtually  over-ruling  Doe  v. 
Horner  (6). 

Mr.  Cockburn,  Q.  C,  for  Respondent : — 

It  is  argued  on  the  part  of  the  Api>ellant  that  even 
silence  upon  one  subject  is  sometimes  to  be  presumed 
to  be  a  decision  thereui>on.  Now,  each  case  must  be 
governed  by  its  own  facts.  If  the  submission  is  speci- 
fic and  requires  that  the  arbitrators  must  find  specific 
cally  on  matters  referred  to  them,  and  they  do  not,  then 
their  award  is  not  final.  The  case  of  The  Duke  of 
Beaufort  and  The  Swansea  Harbour  Trustees  (7)  is  quite 
consistent  with  this  view. 

Now,  what  is  the  submission  here  ?  The  Besi>ondent 
is  an  executrix,  and  it  was  sworn  that  she  claimed 

(1)  4  Ed.  254.  (5)  15  C.  B.  125,  per  Williams, 

(2)  2  B.  &  C.  170.  J. 

(3)  8  C  B.  N.  S.  146.  (6)  8  A.  &  E.  235. 

(4)  4  Ed.  255,  and  cases  there       (7)  8  C.  B.  N.  S.  146. 
-   cited. 
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moneys  not  only  as  executrix  but  also  in  her  individual      1878 
capacity.  ^ 

It  was  one  of  the   matters  of  the   reference,  and  <^w»«'a 

'  Parish 

Bespondent  had  a  right  to  expect  that  the  arbitrators        v. 

would  adjust  these  several  amounts  before  making      * 

their  award. 

It  was  the  duty  of  the  arbitrators  to  have  found 
specifically  respecting  the  G-lebe  and  Ohurch  Lands  at 
Parr$boro'  and  also  the  School  lands  at  Parrsboro'; 
it  was  their  duty  to  have  adjusted  the  accounts  as  to 
both  of  said  subject-matters,  and  to  have  found  and 
declared  how  such  accounts  respectively  stood  between 
the  deceased,  Rev.  W.  B.  King,  in  his  lifetime,  of  the 
one  part,  and  the  Appellants ;  and  between  the  Res- 
pondent, as  his  Executrix,  of  the  one  part,  and  tlie 
Appellants ;  and  between  the  Besi>ondent  in  her 
individual  capacity  and  the  Appellants. 

See  Whitworth  v.  Hulse  (1). 

Where  two  substantive  matters  are  referred,  and  the 
arbitrator  finds  only  on  one  of  them,  the  award  is  bad 
altogether  as  not  being  conclusive. 

Haywood  v.  Philips  (2) ;  Rider  v.  Fisher  (8) ;  Fisher's 
Digest  (4) ;  Stone  v.  Philips  (5). 

The  arbitrators  had  no  i>ower  over  the  costs  of  the 
reference  and  award ;  and  the  award  No.  2,  as  to  these 
costs,  is  in  excess  of  their  authority.    See  Russell  (6). 

It  was  also  contended  that  the  Bespondent  should 
have  requested  the  arbitrators  to  award  specifically  on 
these  different  subject-matters.  But  here  it  was  not  a 
doubtful  case.  It  was  not,  therefore,  the  Bespon- 
dent's  duty  to  ask  the  arbitrators  to  do  what  they  were 
clearly  directed  to  do  by  the  submission. 

KiUbum  v.  Killbum  (1). 

(1)  L.  B.  1  Exch.  261.  (5)  4  Bing.  N.  C.  37j  6  D.  P.  C. 

(2)  6  A.  A  E.  119.  247. 

(3)  8  Bing.  N.  C.  874.  (6)  4th  £d.,  p.  364. 

(4)  261-2.  (7)  13  M.  &  W.  670. 
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1878         Mr.  GormuUy  in  reply : 

"s^         The  award  respecting  costs  may  be  cored  by  striking 
QEnw^t  out  those  words,  this  is  surplusage  and  it  may  be  dis- 
V.       regarded  by  the  parties.    Admitting  that  different  issues 
were  raised  by  the  submission,  it  is  submitted,  how- 
ever, that  the  authorities  cited  show  that  a  general 
finding  was  sufficient. 
The  Judgment  of  the  Court  was  delivered  by 

Thb  Chief  Justice: 

Whatever  may  have  been  the  views  taken  by  the 
Courts  at  one  time  as  to  the  necessity  of  an  arbitrator 
minutely  specifying  in  the  award  all  questions  dis- 
cussed before  him  on  a  reference,  such  is  not  the 
doctrine  of  the  modem  cases.  In  Harrison  v.  Creswick, 
in  the  Exchequer  Chamber  (1),  Parke,  Baron,  refers 
approvingly  to  the  rule  laid  down  in  the  notes  to  Birks 
V.  Trippelt  (2),  when  an  award  professes  to  be  made 
de  premissis : 

Even  when  there  is  no  award  |of  general  releases,  the  silence  of 
the  award  as  to  some  of  the  matters  submitted  and  brought  before 
the  arbitrator  does  not  per  se  prevent  it  from  being  a  sufficient  ex- 
ercise of  the  authority  vested  in  him  by  the  submission.  An  award 
is  good  notwithstanding  the  arbitrator  has  not  made  a  distinct 
abjudication  on  each  or  any  of  the  several  distinct  matters  sub- 
mitted to  hinii  provided  it  does  not  appear  that  he  has  excluded 
any. 

He  refers  to  the  authorities  cited  for  the  position  by 
the  learned  editor,  and  proceeds : 

When  an  award  is  made  de  premissis,  the  presumption  is  that  the 
arbitrator  intended  to  dispose  finally  of  all  the  matters  in  difference^ 
and  his  award  will  be  held  final,  if;  by  any  intendment,  it  can  be 
made  so.  The  rule  is  this,  when  there  is  a  further  claim  made  by 
the  Plaintiff,  or  a  cross  demand  set  up  by  the  Defendant,  and  the 
award,  professing  to  be  made  of  and  concerning  the  matters  referredy 
is  silent  respecting  such  further  claim  or  cross  demand,  the  award 

(1)  13  C.  B.  416  ;  (2)  1  Williams'  Saunders,  33  a. 
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amounts  to  an  ac^udication  tbat  the  Plaintiff  has  no  such  further       1878 
daim,  or  that  the  I>efendant'B  cross  demand  is  untenable;  buty       ^^^ 

where  the  matter  so  set  up,  from  its  nature,  requires  to  be  speci-  Q^Qgj^^g 

fically  acyudicated  upon,  mere  silence  will  not  do.  Paeoui 

Harrison  v.  Creswick  was  approved  of  in  The  Duke     Kwo. 

of  Beairfort  and   The   Swansea  Harbour  Trustees  (1).      

There  Williams,  J.,  said : 

The  cases  have  long  ago  settled,  that,  where  several  cross  claims 
are  the  subject  of  a  reference,  and  the  arbitrator  by  his  award 
directs  a  sum  to  be  paid  by  one  party  without  mentioning  the  cross 
claim,  his  silence  is  tantamoimt  to  a  negation  of  the  cross  claim. 

WiUes,  J.,  in  his  judgment  in  the  same  case, 
referring  to  the  arbitrator  stating  his  award  to  be  made 
de  premissiSf  says : 

Hie  use  of  that  expression  is  unnecessary  now }  for,  the  Court  will 
auume  that  the  award  is  made  upon  all  the  matters  referred,  unless 
it  18  apparent  on  the  face  of  it  that  it  is  not  so  made. 

He  then  refers  to  the  argument  that  it  might  be  dif- 
ficult,  if  necessary  in  future  proceedings  to  rely  on  the 
award,  to  show  that  the  arbitrator  intended  to  negative 
the  claim  in  that  action  (for  severance),  and  says  : 

That  18  only  an  objection  of  form ; 

And  adds  further  on : 

I  apprehend  it  would  always  be  competent  to  the  parties,  in  case  a 
question  should  at  any  time  arise  as  to  whether  or  not  the  claim  for 
•ererance  damage  was  really  disposed  of  by  the  award,  to  aver  that 
that  was  a  matter  in  difference  before  the  arbitrator ;  and  then  the 
finding  as  it  now  stands,  would  show  that  the  arbitrator  negatived 
the  existence  of  any  foundation  for  the  claim. 

He  referred  to,  and  quoted  from,  the  case  of  In  re 
Brown  and  The  Croydon  Canal  Company  (2)  as  sustaining 
that  view. 

Harrison  v.  Creswick  was  approved  of  in  Jewell  v. 
Christie  (8). 

I  do  not  think  Whitworih  v.  Hulse  (4)  in  any  way 
interferes  with  the  cases  to  which  I  have  referred. 

(1)  8  C.  B.  N.  S.  146.  (3)  L.  R.  2;C.  P.  296. 

(2)  9  Ad.  <fe  £.  522.  (4)  L.  R.  1  Ex.  251. 
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1878         The  argument  against  the  award  as  to  the  Olebe  and 

^StT      Church  Lands  is :  suppose  she  were  hereatter  sued  by 

^^"^'*  the  Plaintiffs  for  a  claim  against  her  in  her  representa- 

9.       tive  character,  for  monies  received  by  her  husband  in  his 

^     lifetime,  or  by  her  as  Executrix,  could  this  award  be 

set  up  as  a  defence  to  the  action  ? 

It  seems  to  me,  the  cases  to  which  I  have  referred 
are  authority  that  it  could;  and  the  observations  of 
Willes,  J.,  in  the  case  of  The  Duke  of  Beairfart  and 
The  Swansea  Harbour  Trustees,  already  cited,  that  the 
Defendant  might  in  such  a  case  aver  it  was  a  matter 
in  difference ;  and  then  the  finding  of  the  arbitrators 
that  she  pay  the  Plaintiffs  one  dollar  in  respect  of 
the  same,  may,  I  think,  under  the  authorities,  be 
considered  a  finding  as  against  her  in  her  individual 
capacity  for  that  sum,  and  as  to  the  claims  of  the 
Flaintifl^  against  her  for  money  received  by  her  husband, 
or  by  her  as  Executrix,  as  a  finding  against  the  Plain- 
tiffs on  their  claim ;  and  if  she  had  any  set  off  as  to  such 
claim  the  finding  is  against  such  set  off  or  counter 
claim. 

As  to  that  part  of  the  award  which  directs  the  Defen- 
dant to  pay  the  costs  of  the  reference  and  award,  it 
was  admitted  on  the  argument  that  it  was  bad,  and 
there  is  no  doubt  the  Plaintiffs  may  abandon  it,  as 
they  offer  to  do,  and  they  can  be  restrained  from  en- 
forcing that  part  of  it  if  they  attempt  to  do  so. 

The  other  award,  as  to  the  school  lands,  seems  to  me 
still  less  liable  to  objection,  for  the  award  is  against  the 
Defendant  in  her  representative  capacity,  and  cannot 
be  considered  against  her  personally,  and,  of  course, 
negatives  any  claim  of  that  kind.  As  to  the  suggested 
difficulty  as  to  her  not  having  assets,  the  award  against 
her  as  Executrix  and  that  she  do  pay  the  said  sum,  and 
that  judgment  be  ruled  against  her  for  that  amount,  is 
an  adjudication  against  her  that  she  had  assets.    The 


Kivo. 
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case  of  WorthingUm  v.  Barlow  (1)  established  that  1878 
doctrine,  and  I  am  not  aware  that  it  has  ever  been  stT 
questioned.  ^S** 

In  the  affidavit  filed  it  is  not  suggested  that  Defen-  _v. 
dant  has  not  assets,  or  that  there  is  any  fair  objection 
to  the  award,  or  that  the  arbitrators  did  not  really 
decide  on  all  the  matters  referred  to  them.  The  objec* 
tion  taken  is  a  mere  technical  one,  and  it  seems  strange 
if  there  were  any  merits  in  the  application  or  any  real 
apprehension  of  difficulty  irom  any  omissions  in  the 
award,  that  the  facts  shewing  such  difficulty  were  not 
brought  to  the  notice  of  the  Court,  that  the  matters 
might  be  referred  back  to  the  arbitrators  under  the 
Statute  permitting  a  reference  of  the  award  to  the  arbitra- 
tors to  amend  it. 

Since  that  power  has  been  given  to  the  Courts  in 
England^  they  seem  less  inclined  to  allow  mere 
technical  objections  to  prevail ;  and  when  there  is  any 
serious  objection  to  the  form  of  the  award  and  even 
the  substance  fix>m  some  omission  of  the  arbitrator,  it 
is  referred  back  to  be  put  right. 

The  appeal  will  be  allowed  with  costs  and  the  rule 
nisi  in  the  Court  below  to  set  aside  the  awards  will  be 
discharged  with  costs. 

Appeal  allowed  with  costs. 

Solicitor  for  Appellants :  C.  J.  Townshend. 

Solicitors  for  Besi>ondent :  McDonald  4*  Rigby. 


(1)  7  T.  R.  453. 
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1877     DAVID  C.  LANDEES  et  al Appkli^utts  ; 

Vane  11.12.  _, 

'  AMD 

18T8. 

—      DOUGLAS  B.  WOODWORTH Respondent. 

•Jan'y  29. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

Nova  SeotiOj  Legislative  Assembly  of-^-Power  of  punishing  for 
contempt — Bemoval  of  a  Member  from  his  seat  by  Sergeant- 
at-Arms — Action  of  trespass  for  Ckssault  against  Speaker  and 
Members — Damages. 

W.f  a  member  of  the  House  of  Assembly  of  the  Plroyince  of  Nova 
Scotia,  on  the  16th  of  April,  1874,  charged  the  then  Provincial 
Secretary — ^without  being  called  to  order  for  doing  so — ^with 
having  falsified  a  record.  The  charge  was  subseqnently  investi* 
gated  by  a  Committee  of  the  House,  who  reported  that  it  was 
unfounded.  Two  days  after  the  House  resolved,  that,  in  pre- 
ferring the  charge  without  sufficient  evidence  to  sustain  it,  W» 
was  guilty  of  a  breach  of  privilege.  On  the  30th  April,  W.  was 
ordered  to  make  an  apology  dictated  by  the  House,  and,  having 
refused  to  do  so,  was  declared,  by  another  resolution,  guilty  of  a 
contempt  of  the  House,  and  requested  forthwith  to  withdraw 
until  such  apology  should  be  made.  W.  declined  to  withdraw, 
and  thereupon  another  resolution  was  passed  ordering  the  re- 
moval of  the  said  W.  from  the  House  by  the  Sergeant«t-Arms, 
who,  with  his  Assistant,  enforced  such  order  and  removed  W, 
W,  brought  an  action  of  trespass  for  assault  against  the  Speaker 
and  certain  Members  of  the  House,  and  obtained  a  verdict  of 
$500  damages. 

Held,  on  appeal,  affirming  the  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  that  the  Legislative  Assembly  of  the  Province  of 
Nova  Scotia  has,  in  the  absence  of  express  grant,  no  power  to 
remove  one  of  its  members  for  contempt,  unless  he  is  actually 
obstructing  the  business  of  the  House  ;  and  W.  having  been 
removed  from  his  seat,  not  because  he  was  obstructing  the 


*  Pbbsbnt  :— Sir  William  Buell  Richards,  Ejiight,  C  J*.,  and  Ritchie, 
Strong,  Taschereau,  and  Foumier,  J  J, 


IiANDRSt 


WOBTH* 


VOL.  IL]  JANUARY  SESSION,  1878.  159 

bunness  of  the  House,  but  because  he  would  not  repeat  the       1878 
apology  required,  the  Defendants  were  liable. 

Kielleif  v.  Carson  (1)  and  Doyle  v.  Falconer  (2)  commented  on  .    ^^ 

and  followed.     «  Wood* 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia^  discharging  a  rule  nisi  to  set  aside  verdict 
and  for  a  new  trial. 

This  was  an  action  brought  by  the  Respondent,  a 
member  of  the  House  of  Assembly  of  the  Province  of 
Nova  Scotia^  to  recover  $10,000  damages  against  the 
Appellants. 

The  Plaintiff,  by  his  declaration,  alleged : 

1.  "  That  the  said  Defendants,  on  the  80th  day  of 
April,  1874,  assaulted  and  beat  the  Plaintiff*,  and  with 
force  and  violence  ejected  and  expelled  the  Plaintiff 
£rom  the  Legislative  Assembly  of  Nova  Scotia,  and  from 
his  seat  in  the  said  Assembly." 

2.  "  That  the  Plaintiff  was  and  is  a  Member  of  the 
Legislative  Assembly  of  Nova  Scotia^  and  being  law- 
fully in  his  seat  in  the  said  House  of  Assembly  where 
the  said  Legislative  Assembly  meets  for  the  transaction 
of  business,  the  said  Defendant  assaulted  and  beat  the 
Plaintiff,  and  with  force  and  violence  illegally  ejected 
and  expelled  the  said  Plaintiff  from  the  said  Legislative 
Assembly,  and  from  his  seat  therein.'' 

8.  "  That  being  a  Member  of  the  said  Assembly,  as  in 
the  second  count  mentioned,  and  being  in  his  place  in 
said  Assembly,  the  said  Defendants,  on  the  day  and  year 
in  the  second  count  mentioned,  and  on  divers  other 
days  and  times  between  that  day  and  the  commence- 
ment of  this  suit,  assaulted  and  beat  the  Plaintiff,  and 
caused  him  to  be  seized  and  illegally  and  wrongfully 
qected  and  expelled  from  the  said  Assembly,  and  from 
his  seat  therein,  and  caused  the  said  Plaintiff  to  be  kept 
so  ejected  and  expelled  from  thence  hitherto." 

(1)  4  Moore  P.  C.  C.  63.  (2)  L.  R  1  P.  C.  App.  328. 


STFSEME  CDUBT  OF  CAXADA,      jTOL.  IL 

Vn  4.  ^ThattbeDefendiatsontliediTaiidjearainwa^ 
and  on  drren  odier  dajB  and  times  between  tlimt  day 
and  tlie  ccwnrnpnoPTOPnt  of  tlua  suit,  •— fult'fi!  and  beat 
the  Haintifi^  and  ejected  and^expelled  bim  fnan,  the 
LegialadTe  A  iwembly  of  Nova  SrorM,<rf' wbkb  be  is  and 
was  a  Member,  and  fnmi  bis  seat  tberein,  and  bare  kept 
and  continiied  to  keep  tbe  said  Plaintiff  ejected  and 
expdled  from  tbe  said  Assembly,  and  bare  tbeieby  pie- 
rented  and  bindered  tbe  Flaintifi'  from  enjoying  bis 
rigbts  and  priTileges  as  snob  Memba*  and  discbaiging 
bis  duty  as  socb  Member.** 

5tb.  "Tbat  tbe  Defendants  assaulted  and  beat  tbe 
Flaintifl^  and  be  claims  $10,000  damages.** 

Tbe  Defendants  pleaded  ten  pleas  : 

Tbe  1, 2, 8,  4and  5  pleas  trsTerse  eacb coont severally. 

Tbe  6tb  plea  trsTerses  tbe  sererally  counts  generally, 
soggesting  tbat  tbey  are  for  tbe  same  cause  of  action. 

Tbe  7tb  plea  is  a  special  plea  to  tbe  wbole  declara- 
tion, denying  tbe  committal  of  tbe  aUeged  trespasses, 
and  stating '^  tbat  Plaintiff;  being  in  bis  seat  illegally  and 
against  tbe  lawfiil  resolution  of  said  Assembly,  and  in 
contempt  tbereof,  and  bindering,  obstructing  and  delay- 
ing tbe  business  tbereof^  and  creating  a  disturbance, 
and  using  violent,  abusive,  disorderly  and  imbecoming 
language  in  said  Assembly  on  said  days  and  divers 
otber  days,  one  Angus  M.  Gidney,  tbe  Seigeant-at-Arms 
of  said  Assembly,  for  tbe  preservation  of  tbe  order  of 
said  Assembly,  requested  said  Plaintiff  to  depart  from 
said  Assembly,  wbereupon  said  Plaintiff  departed  vol- 
untary from  said  Assembly." 

Tbe  8tb  plea  discloses  tbe  groimds  of  defence,  setting 
out  tbe  £Btcts  and  circumstances  under  wbicb  tbe  alleged 
ejection  and  expulsion  occurred,  (and  wbicb  are  also  set 
out  in  tbe  otber  pleas  bereafter  given),  and  tbe  De- 
fendants justification  tberefor. 
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The  9th  plea  is  to  the  same  effect^  and  adds,  that  the      1878 
order,  resolutions    and  proceedings  of  the  House  of  LmDns 
Assembly,  ordering  that  the  Plaintiff  be  kept  tem-     y/^^^ 
porarily  removed  from  the  House  by  the  Sergeant-at-    wobtb. 
Arms,  until  he  should  signify  to  the  Speaker  that  he 
was  prepared  to  make  an  a}>ology  required  by  the 
House,  were,  "  according  to  law,  custom  and  practice 
theretofore  used  and  practised,  and  which  might  be 
and  were  necessary  to  be  used  and  practised  by  said 
Assembly,    and  which  always  of  right,  did   belong 
to    said    House    to    remove    interruptions    and    ob- 
structions to    the  deliberations  and  business  of  said 
Assembly  by  its    members    and    others    during    its 
sittings,  and  which  authority  had  heretofore  so  fSar  and 
further  been  exercised  and  enjoyed  by  said  Assembly  in 
like  cases,  and  by  legislative  assemblies  in  other  parts 
of  the  Dominion  of  Her  Majesty  the  Queen." 

The  10th  plea  is  also  a  plea  of  justification,  8i>ecially 
aUeging,  amongst  other  things,  '•That  on  the  26th 
April,  18*74,  Plaintiff,  in  his  place  in  the  said  House  of 
Assembly,  then  in  session,  contrary  to  the  established 
rules  and  practice  of  the  House,  no  motion  or  question 
being  before  said  House,  proceeded  to  speak  and  falsely 
charged  the  Honorable  William  B.  Vail,  then  present  in 
said  House  of  Assembly,  with  falsifying  certain  public 
records,  viz.,  the  original  map  of  surveys  in  the  County 
of  Ouysboro^ ;  also  the  only  legal  record  of  lands  granted 
in  that  Oounty  ;"  said  Plaintiff  then  also  charged  said 
Honorable  William  B.  Vail,  '  that  after  the  grants  had 
passed,  he  purposely  ordered  the  name  of  William 
Essan  to  be  expunged,  and  the  names  of  other  persons 
to  be  interlined  in  the  records,  and  that  this  had  been 
done  after  the  grants  had  passed,  and  after  the  signature  ^ 
of  Gbvemor  Dople  had  been  appended  to  the  grants  and 
the  record.'  The  said  Plaintiff  at  said  time  and  place 
called  for  certain  record  books  from  the  Orown  Land 
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1^^  Ofiee,  aad  pfoeeeded  to  sacr  that  '  these  boob  would 
BfiC  bf(  sAfe  if  allowed  tf>  lesuzii  in  the  Ciown  Land 
Ofi«v  imder  the  control  of  laid  Hoaotihie  WOiimm  B. 
VmUS  ehaffiM  sad  iii^TiK  in  his  sud  speech  that  said 
Hob.  Wmimm  B.  VmQ  had  oonupclr  altered  the  pabBc 
reeorda,  and  that  he  would  do  90  aeain ;  that  dming  the 
aaid  fitting,  in  rephr  to  a  speech  oi  the  sud  Honorable 
Waum  B.  VmOr  the  FlaintiC  after  zeiteratzng  the  said 
chaige:  proeeeded  to  car  that  *  if  it  ooidd  be  proTed  he 
had  made  it  without  Ibiindation.  no  one  would  be  more 
happjr  than  he  wonld  be  to  make  ererr  i^voIogT.'  That 
after  an  inrcstigation  of  said  chargOB.  demanded  by 
aaid  Honorable  William  B.  VmH.  hx  a  committee  choeen 
nnanimoosly  by  said  AsKmUy  at  said  meeting,  a  re- 
port wa8»  on  the  24th  ApriL  1874,  presented  to  said 
Hoose  then  in  senion,  as  follows : — 

*  CosaoTTEE  Rooif,  April  24th,  1874. 

'  The  Committee  appointed  to  inrestigate  the  charges 
made  by  Douglas  B.  Woodwortk,  Esq.,  member  for  Kings 
Connty,  on  the  sixteenth  day  of  April  last  past,  in  the 
House  of  Assembly  acrainst  the  Honorable  ProTincial 
Secretary,  of  baring  altered  certain  records  in  the 
Crown  Land  Office,  after  the  same  had  been  signed  by 
the  Ooremor  and  ProTindal  Secretary,  b^  leave  to 
report  that  after  baring  fidly  inrestigated  the  charges 
preferred,  we  find  that  said  charges  are  altogther 
nnfimnded,  and  that  the  evidence  prodnced  has  com- 
pletely excnliwted  the  Honorable  Provincial  Secretary 
therefixnn.' 

'DoNAU)  Abchibaij),  Chairman. 

*  Thomas  Johnson.' 

*'  That  the  said  report  was,  after  debate,  nnanimoosly 
adopted  and  entered  on  the  jonmaLs  of  the  said  Honse 
of  Assembly,  the  said  FlaintiflT  being  present  and  not 
calling  for  adivision  on  the  vote  thereon ;  that  after  the 
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unanimous  reception  and  adoption  of  said  report  by  1^8 
said  House  of  Assembly,  at  the  same  sitting,  another  LiomiiBs 
resolution  was  submitted  of  and  concerning  said  Plain-  ^^j^ 
tiff  and  the  said  charge  made  by  him  in  said  House,  wobtb. 
in  the  words  following :  *  Whereas  Douglas  B,  Wood- 
worthy  Esq.,  member  for  the  County  oi  Kings,  did,  in  his 
place  in  the  House  of  Assembly  of  this  Province,  on  the  ' 
16th  day  of  April  instant,  charge  the  Honorable  the 
Provincial  Secretary  with  having  altered  certain  records 
of  the  Crown  Land  Department  after  the  same  had  been 
signed  by  His  Honor  the  Lieutenant  Governor,  and  the 
said  Honorable  Provincial  Secretary  and  the  Commis* 
sioner  of  Crown  Lands,  which  said  charge  involved  a 
high  crime  and  misdemeanor.  And  whereas  the  said 
charge  has  been  fully  investigated  by  a  committee  of 
this  House,  and  has  been  ascertained  to  be  utterly  un- 
founded, and  the  said  Provincial  Secretary  has  been 
completely  exculpated  therefrom,  as  fully  appears  from 
the  report  of  the  committee  adopted  by  this  House. 
And  whereas,  the  said  charge  was  preferred  without 
due  and  proper  investigation  by  the  said  Douglas  B. 
Woodworthy  and  was  accompanied  by  expressions  tend- 
ing to  lead  the  House  to  believe  that  said  charge  was 
founded  on  fact  and  could  be  sustained ;  therefore  re- 
solved,  that  this  House  feel  it  to  be  their  duty  to  express 
the  opinion,  that  in  preferring  such  a  charge  without 
adequate  and  sufficient  evidence  to  sustain  the  same,  or 
the  proper  and  necessary  preliminary  investigation 
requisite  to  the  formation  of  a  correct  opinion  thereon, 
the  said  Douglas  B.  Woodworth  has  been  guilty  of  a 
breach  of  privilege,  and  that  ho  be  dealt  with  according 
to  the  rules  and  practice  of  Parliament.' " 

By  this  plea  also  the  Appellants  allege,  that  this 
report  was  adopted  and  entered  on  the  Journals  of  the 
House,  and,  after  stating  what  took  place  in  the  House 
on  the  28th  and  80th  April,  conclude  by  saying,  that 


IM  SCFSEME  COUST  OF  CANADA,      [TOL.  n. 

1^79  tiK  Ifflmtiff  T&bued  to  A&j  or  comply  with  m  retolit- 
tk»  of  the  Home  Teq[iDzmg  Bespondait  to  H^pev  mt 
the  Imt  of  the  Hooae  md  api^opae  to  the  Hoose  lor 
hsfviag  pfreferred  m  di«ge  ftgihiirt  mother  member 
without  doe  nad  nfident  conadeEidoo,  "^  whereupon 
the  Sergnat-ii'Aime,  the  amd  Am^um  Jf .  Chdmep^  and 
the  Hid  ^nMs  L.  Grifim  him  mwwting^  in  obedience  to 
the  orden  end  lequiiemaiti  of  the  mad  AaaemUy, 
lequiied  the  mid  Plaintiff  to  retire  from  the  mid  Amem* 
Uj,  and  that  aaid  Amffms  M.  Gidme§  and  aaid  Aadatant 
naed  m  little  fiyroe  m  pnawiWe  in  aaid  bdial^  and  the 
aaid  Plaintiff  letired  frnn  aaid  Aaaemblj.** 

The  caae  came  on  fiir  trial  at  Hmltfrnxj  on  the  18th 
Korember,  1875,  before  Mr.  Jnatioe  JlbeJommld  and  a 
jnry. 

The  following  aie  the  matprial  hdM  of  the  case  as 
difcloaed  by  the  eridence. 

The  Plaintiff^  at  the  time  of  the  asaanlt,  was  a  Member 
of  the  LegLBlatnre  Assembly  of  iVotw  Scotia ;  the  De- 
fendant /.  C.  Troop  was  Si>eaker ;  the  Defendant  A.  M. 
Oidmep  was  Sergeant-at- Arms ;  the  Defendant,  /.  & 
OHfim,  was  Assistant  Seigeant-at- Arms ;  and  the  other 
DeSendants  were  respectively  members  of  the  said  Leg- 
islatire  Assembly. 

The  Honorable  W.  B.  Vailwm  also  a  member,  as  well 
as  Froyincial  Secretary  of  the  Province. 

On  the  16th  of  AprU,  1874^  the  Plaintiff;  in  his  place 
in  the  House,  nsed  substantially  the  following  words : 
**I  now,  in  my  place  in  this  House, publicly  charge  the 
Honorable  Proviiicial  Secretary  with  falsifying  certain 
records,  viz. :  The  original  map  of  surveys  in  the  Ciounty 
of  Ouyiboro\  and  the  only  l^al  record  of  lands  granted 
in  that  County,  mentioned  in  certain  grants,  containing 
in  the  whole  17,000  acres  of  land  granted  to  William 
Esson.  I  charge  the  Hon.  Provincial  Secretary,  that 
after  the  grant  had  passed,  he  purposely  ordered  the 
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name  of  William  Esson  to  be  expunged,  and  the  names      ^^^ 
of  other  persons  to  be  inserted  in  the  records.    I  charge   Laitobbs 
that  this  had  been  done  after  the  grants  had  passed,     w^'^,. 
after  the  signature  of  Ot)yernor  Doyle  had  been  ap-    worth. 
pended  to  the  grants  and  the  record." 

The  Plaintiff  was  not  called  to  order,  nor  were  his 
words  taken  down. 

Mr.  Vaily  having  asked  for  a  committee  to  investigate 
the  charges,  the  House  adopted  a  resolution  appointing 
a  committee  of  three  members  for  that  purpose.  The 
committee  sat  and  heard  evidence,  in  the  presence  of 
the  parties  and  their  counsel,  and  on  the  24th  of  April 
the  committee,  (one  member  refusing  to  concur  and  sub- 
mitting a  separate  report)  reported  to  the  House  their 
finding  upon  the  said  charge  as  follows :  "  The  commit- 
tee, appointed  to  investigate  the  charges  made  by  Dou' 
gla$  B.  Woodworth,  Esq.,  member  for  the  County  of 
Kings^  on  the  16th  day  of  April  last  past,  in  the  House 
of  Assembly,  against  the  Hon.  the  Provincial  Secretary, 
of  having  altered  certain  records  in  the  Grown  Land  office 
after  the  same  had  been  signed  by  the  Lieutenant-G-ov- 
emor  and  Provincial  Secretary,  beg  leave  to  report  that 
after  having  investigated  the  charges  preferred,  we  find 
that  such  charges  are  altogether  unfounded,  and  that 
the  evidence  produced  has  completely  exculpated  th^ 
Honorable  Provincial  Secretary  therefrom," 

This  report  was  received  and  adopted  by  the  House, 
and  thereupon  the  following  resolution  was  moved 
and  seconded : 

"Whereas,  Douglas  B,  Woodworth,  Esq.,  member 
for  the  Oounty  of  Kings,  did,  in  his  place  in  the  House 
of  Assembly  of  this  Province,  on  the  16th  of  April, 
instant,  charge  the  Honorable  the  Provincial  Secretary 
with  having  altered  certain  records  of  the  Grown  Land 
Department  after  the  same  had  been  signed  by  his 
12 
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1878     Honor  the  Lieutenant  Governor  and  the  Hon.  Provin- 
L^^[J^^  cial  Secretary,  and  the  Commissioner  of  Crown  Lands, 
^*        which  said  charge  inyolved  a  high  crime  and  misde- 
woBTH.    meaner ; 

"  And  Whereas,  the  said  charge  has  been  folly  in- 
vestigated by  a  committee  of  this  House,  and  has  been 
ascertained  to  be  utterly  unfounded,  and  the  said  Pro- 
vincial Secretary  has  been  completely  exculpated  there- 
from, as  folly  appears  from  the  report  of  a  committee 
adopted  by  this  House ; 

^'And  Whereas,  the  said  charge  was  preferred  with- 
out due  and  proper  investigation  by  the  said  Douglas 
B.  Woodworth,  and  was  accompanied  by  expressions 
tending  to  lead  the  House  to  believe  that  the  said 
charge  was  founded  in  fact,  and  could  be  sustained  ; 

'*  Thebefobe  Kesolveb,  That  this  House  feel  it  to  be 
their  duty  to  express  the  opinion,  that  in  preferring 
such  a  charge,  without  adequate  and  sufficient  evidence 
to  sustain  the  same  on  the  proper  and  necessary  pre- 
liminary investigation  requisite  to  the  formation  of  a 
correct  opinion  thereon,  the  said  Douglas  B,  Woodworth 
has  been  gtfilty  of  a  breach  of  privilege,  and  that  he  be 
dealt  with  according  to  the  Rules  of  Practice  of  Parlia- 
ment." 

This  resolution  was  passed  by  the  House  on  the 
28th  April,  and  on  the  same  day  the  House,  on  motion 
of  the  Attorney  General, 

"  Resolved^  That  Mr.  Woodworth  do  appear  at  the 
Bar  of  the  House,  and  with  the  doors  open,  make  the 
following  apology : 

'  Being  convii^ced,  that  in  making  the  charge,  I  did  so 
without  sufficient  evidence  to  authorize  me  in  my  place 
in  Parliament  to  accuse  a  member  of  this  House  of  so 
serious  an  offence,  I  do  now  apologize  therefor  to  this 
House,  and  trust  to  be  excused  by  the  House  for  having 
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preferred  such  a  charge  without  sufficient  and  due  con- 
sideration.' " 

Mr.  Woodworth  (the  Plaintiff)  having  stated,  in  his 
place  in  the  House,  that  he  did  not  intend  to  make  such 
an  apology,  on  the  80th  of  April,  on  motion  of  the  At- 
torney Q-eneral,  it  was 

"  Resolved,  That  this  House  is  of  opinion  that  Mr. 
Woodworthy  in  making  the  charge  against  the  Hon.  Pro- 
vincial Secretary,  on  the  16th  April,  inst.,  viz. :  of  hav- 
ing altered  certain  records  of  the  Crown  Land  Office, 
after  the  same  had  been  signed  by  the  Qt)vemor  and 
Hon.  Provincial  Secretary,  did  so  without  foundation, 
and  without  sufficient  evidence  to  justify  him  in  mak- 
ing so  grave  an  accusation,  and,  therefore,  that  Mr. 
Woodworth  do  appear  at  the  Bar  of  the  House,  and 
with  the  doors  of  the  House  open,  make  the  following 
apology,  viz. :  Being  convinced,  that  in  making  the 
charge,  I  did  so  without  sufficient  evidence  to  authorize 
me  in  my  place  in  Parliament  to  accuse  a  member  of  so 
serious  an  offence,  I  do  now  apologize  therefor  to  this 
House,  and  trust  to  be  excused  by  this  House  for  hav- 
ing preferred  such  a  charge  without  sufficient  and  due 
consideration ;  and  Mr.  Woodworth^  in  his  place  in  the 
House,  having  declined  to  make  the  apology  dictated  in 
that  resolution,  the  following  resolution  was  adopted 
by  the  House : 

**  Resolved,  That  the  refusal  of  Mr.  Woodworth,  the 
member  for  the  County  of  Kings,  to  make  the  apology 
dictated  by  this  House,  is  a  contempt  of  this  House : 

*'  Resolved  further ,  that  this  House  cannot  consistently 
with  its  dignity,  admit  Mr.  Woodworth  to  take  his  seat 
until  he  comply  with  the  order  of  this  House,  and, 
therefore,  he  be  required  forthwith  to  withdraw  from 
this  House  until  such  apology  be  made." 

The  Speaker  then  and  there,  having  enquired  if  he. 
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^  1878      Mr.  Woodworth  (the  Plaiiitiff),  was  prepared  to  with- 
LAin>BRs  draw,  and  the  Plaintiff  having  declined  to  do  so,  the 
Wood-    following  resolution  was  adopted : 
woBTH.        "  Douglas    B.    Woodworth^    Esq.,  member  for  the 
County  of  Kings,  haying  this  day  taken  his  seat  with- 
out haying  made  the  apology  dictated  by  this  House  in 
the  resolution  of  the  twenty-eighth  day  of  April,  inst., 
and  haying  refused  to  withdraw  from  the  House  in 
obedience  to  the  resolutions  just  passed  by  the  House ;" 
Therefore  Resolved,  That  the  said  Douglas  B.  Wood' 
worth  be  forthwith  removed  from  this  House  by  the 
Sergeant-at-Arms,  and  be  excluded  therefrom  until  he 
shall  have  signified  to  his  Honor  the  Speaker  that  he  is 
prepared  to  make  the  apology  required  by  this  House. 
Mr.  Woodworth  was  then,  in  pursuance  of  such  reso- 
lution, removed  by  the  Sergeant-at- Arms  and  his  Assist- 
ant. 

The  rules  for  the  regulation  of  the  House  of  Assembly 
of  Nova  Scotia  were  also  put  in  evidence.  The  12th,  18th 
and  82nd  were  the  only  rules  referred  to  in  support  of 
Appellant's  contention,  and  are  as  follows : 

"  Rule  XII. — ^Whenever  any  disorderly  words  have 
been  used  by  a  member  in  debate,  notice  should  be  im- 
mediately taken  of  the  words  objected  to  ;  and  if  any 
member  desire  that  they  maybe  taken  down,  the  Speaker 
or  Chairman,  if  it  be  the  pleasure  of  the  House,  or  Com- 
mittee, will  direct  the  Clerk  to  take  them  down  ;  and 
they  shall  be  noticed  in  the  House  before  any  other 
member  has  spoken,  or  other  business  intervened :  or 
otherwise,  he  who  is  offended  may  move  at  any  time 
during  the  same  day,  and  before  such  offending  person, 
go  out  of  the  House,  that  such  member  may  not  go  out 
of  the  House  till  he  gives  satisfietction  in  what  was  by 
him  spoken ;  and  in  case  he  desire,  or  the  House  com- 
mand him,  to  explain  himself,  he  is  immediately  so  to 
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do,  standing  in  his  place,  which,  if  he  refuses  to  do,  or      1878 
if  the  House  be  not  satisfied  with  his  explanation,  then   Li^^]^^ 
he  is  to  be  subject  to  the  censure  of  the  House."  ^• 

"  XIII.  Though  freedom  of  speech  in  debate  be  the    worth. 
undoubted  privilege  of  the  House,  yet,  whatsoever  is 
spoken  in  the  House  is  subject  to  the  censure  of  the 
House." 

"  XXXII.  In  all  cases,  not  herein  otherwise  provided, 
the  House  shall  be  guided  by  the  usage  and  forms  of  the 
Imperial  Parliament." 

The  learned  judge,  in  his  charge  to  the  jury,  after 
explaining  the  nature  of  the  action  and  the  pleadings, 
and  what  the  law  was,  in  his  opinion,  on  the  powers  of 
Provincial  Assemblies,  made  use  of  the  following 
words  : 

'*  As  the  matter  stands,  you  are  to  consider  whether, 
on  the  one  hand,  turning  the  Plaintiff  out  at  the  time 
and  in  the  manner  proved  was,  in  point  of  fact,  neces- 
sary on  the  ground  that  he  was  an  obstruction  to  the 
business  of  the  House,  in  which  case  he  would  have 
no  right  of  action ;  or,  on  the  other  hand,  whether  or 
not  he  was  removed,'  not  because  he  was  such  an  ob- 
struction, but  merely  for  a  contempt  in  refusing  to 
make  an  apolo^  for  a  past  offence.  If  you  find  the 
latter  to  be  the  case,  that  is,  that  the  exacting  of  the 
apology  was  a  penalty  for  a  past  offence,  and  that 
the  Plaintiff  was  turned  out  merely  because  he  would 
not  repeat  that  apology,  though  not  obstructing  the 
business,  you  ought  to  give  him  a  verdict." 

The  jury  rendered  a  verdict  for  the  Plaintiff,  with 
|500  damages. 

On  the  1st  December,  1875,  the  Defendants  moved  to 
set  aside  the  verdict,  and  for  a  new  trial,  on  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence  ;  for 
the  erroneous  admission  of  evidence ;  for  the  erroneous 
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1878      rejection    of  eyidence;    for    the  mis-direction  of  the 
Laxdebs  learned  jndge,  and  on  the  points  taken  at  trial.    After 
Yf^f^j^    argument,  the  Supreme  Court  of  Nova  Scotia  discharged 
▼owfH-    the  rule,  Wilkins,  J.,  dissenting. 

The  question  submitted  for  the  opinion  of  the  Su- 
preme Court  of-  Canada  was,  whether  the  House  of 
Assembly  of  Nova  Scotia  has  the  inherent  power,  in 
dealing  with  one  of  its  members  in  relation  to  his  con- 
duct within  it,  to  punish  him  for  contempt  ? 

Mr.  Walker  and  Mr.  A  F.  Mclntyre  for  the  Aj)- 
pellants: 

The  main  question  raised  by  this  appeal  is,  whether 
or  not  the  privilege  claimed  by  the  House  of  Assembly 
of  the  Province  of  Nova  Scotia  to  punish  for  contempt 
existed,  and  if  so,  whether  they  had  power  to  remove 
the  Respondent.  The  Court  below  proceeds,  on  the 
supposition,  that  at  the  time  of  the  removal  there  was  no 
offence,  and  that  it  was  a  punishment  for  a  past  offence. 

His  delictum  was  continuing  at  the  moment  of  his 
removal.  It  has  always  been  treated  as  a  continuous 
contempt.  The  resolution  for  removing  the  Bespondent 
was,  not  only  for  taking  his  seat  without  making  the 
apology,  but  also  for  refusing  to  comply  with  an  order 
of  the  House  ;  the  manner  in  which  this  refusal  was 
made  is  a  subject  for  the  Court  to  enquire  into.  The 
resolutions  were  passed  in  the  following  order : 

1st.  Declaring  Respondent  guilty  of  a  6reacA  ofprivi* 
lege. 

2nd.  Sequiring  Respondent  in  his  place  in  the  House 
to  answer  charge  and  then  withdraw  till  question  de- 
termined ; 

8rd.  Requiring  charge  read.  Respondent  to  reply ^  and 
withdraw  till  question  determined  ; 

4th.  Reciting  previous  resolutions,  and  requiring 
Respondent  to  withdraw  till  question  determined  ; 
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6th.  Requiring  apology  to  the  House  at  the  Bar  of 
the  House  ; 

6th.  Requiring  Itespondent  to  withdraw  until 
apology  made ; 

fth.  Beciting  reftisal  to  withdraw  and  refusal  to 
apologize,  and  ordering  Respondent's  removal. 

Now,  the  House  of  Assembly  of  Nova  Scotia  has  Su- 
preme legislative  authority  in  the  Province,  and  has, 
when  sitting,  the  inherent  right  of  protecting  itself 
fiom  insult  and  indignity,  when  offered  in  its  presence, 
and  of  ejecting  and  expelling  a  member  guilty  thereof, 
or  of  a  breach  of  privilege.  The  evidence  in  this  case 
clearly  established  the  &ct  that  the  Respondent  was 
guilty  of  disorderly  conduct,  and  refused  to  obey  the 
orders  of  the  House.  The  House  had,  therefore,  the  in- 
herent right  to  make  and  pass  the  resolutions  and 
orders  above  referred  to,  in  vindication  of  their  privi- 
leges from  wrong  and  insult. 

Bufdett  V.  Abbot  (1) ;  Beaumont  v.  Barrett  (2)  ;  Fen- 
ton  V.  Hampton  (8) ;  Anderson  v.  Dunn  (4) ;  Cushing  on 
Leg.  Assemblies  (5). 

The  following  authorities  clearly  show  that  the 
House  of  Assembly  of  Nova  Scotia  has  the  power  to 
deal  summarily  with  contempts : 

Stockdale  v.  Hansard  (6) ;  Stockdale  v.  Hansard  (7) ;  In 
re  The  Sheriff  of  Middlesex  (8) ;  Gossett  v.  Howard  (9)  ; 
Hensman  on  the  Constitution  (10);  Amos  on  the  Constitu- 
tion (11);  FuUon^s  Constitutional  History  (12);  Thomas's 
Cases  Constitutional  Law  (18)  \Brougham's  British  Con- 
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(1)  14  East  1. 

(2)  1  Moore  P.  C.  C.  59. 

(3)  11  Moore  P.  C.  C.  347. 

(4)  6  Wheaton  204. 

(5)  Pp.  217,  246,  250. 


(7)  11  A.  &  E.,  Pp.  253,  297. 

(8)  11  A.  &  E.,  Pp.  289,  290,  291, 
295. 

(9)  10  Q.B.,  Pp.  411, 451, 456, 458 

(10)  Pp.  153, 154. 


(6)  9  A.  &  E.,  Pp.  113,  114,  129,    (11)  Pp.  38,  39. 
150,  169,  185,   189,  195,  228,    (12)  Pp.  119, 124. 
229,^243.  (13)  Pp.  25,  35. 
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^^^      stxtotioTi  fl » :  CscTi  Brxtuk  Commsiwemlzli  /^ :  Cars 
T^^—  Inscinxnoa  €>f  BrifiBfii  GoTenunenz  ^i*  :  Ajvjper  j  Con- 
gdnitronal  LiEW  ^-(^ :  Fuckei  «&  ihe  Fw^^tjA  Consdta- 
tun  f^; ;  Tif%m§  oa  CooatzraoGiuI  Law  ffS>  :    Pcme- 
T€ff%  CfHiKznidoiiji  Law  rT> ;  Ktwis  Con.  |d) ;   JRi^ 


en  PariucmesUErT  Piwtke  f9> :  Lex  FiKinnaitarii  (10). 

MoreoTer*  tlkoe  are  cases  decided  hese  which  &Tor 
AppeQast  ft  eonsentioBL  thai  it  has  be«m  the  pnctioe  of 
Houaes  of  Asemblr  in  other  Bmish  Xorth  American 
Coloniea  to  consider  the  Hovise  the  sole  and  exdn- 
siTe  jodge  of  its  own  pririleges  and  what  is  a  breach 
thereol  and  iu  action  is  concInsiTc  npon  Conns  of  Law. 
See  JTajr  on  Parliamentarr  Practice  ni):  The  Speaker  cf 
VutoriA  T.  doss  (12) :  McSeb  t.  Bidwrta  113) :  Laroies 
Cme  (U):  Carfl/i^rs  Caaefld);  Jlomk's  Case  (16):  Tracers 
Cme  <17) :  and  the  recent  case  of  Ex-pmrte  Damseream  (18). 

K  the  LegislatiTe  Assembly  of  the  ProTince  of 
Qmebee  can  exercise  that  right,  sorelj  it  cannot 
be  denied  to  the  Legislative  Assembly  of  Noca 
Seaiia.  MoreoTer,  this  case  is  distinguishable  firom  the 
cases  of  KieOey  t.  Canam  (19),  and  Doyie  t.  FaUomer  (20). 
The  Honse,  in  this  case,  did  not  attempt  to  pnnish  for 
the  contempt  by  committal,  which  is  a  judicial  power, 
but  merely  exercised  their  power  of  remoraL 

The  Appellants  contend  also,  that  the  Judge  at  the 
trial  mis-diiected  the  jury  in  charging  them  that  ex- 
pulsion was  a  pimishment  for  a  past  offence,  and  that 


0)  Pk>.  256, 26a 

(2>P.82. 

iZ)  Pp.  203,  eL  seq^  219. 

(4)  Pl>.  51,  53,  H  83. 

(5)  I^  447,  449,  eL  9eq. 

(6)  P.  153. 

(7)  P.  139. 

(8)  12th  EgL,  toL  1, 235  eL  Mtq. 

(9)  4th  Ed.,  P|>.  113,  114,  300, 
306,  309,  310,  317,  319,  320, 
321. 


(10)  P.  136  eL  seq. 

(11)  4th  Ed.,  151  eLseq. 

(12)  L.R.3P.C.C.573. 

(13)  Draper's  Reports  (IJ.C.)  144. 

(14)  5  L.  C.  R,  Pp.  95, 125. 

(15)  4  L.  C.  B.  146. 

(16)  Stuart's  Rep.  120 

(17)  Stuart's  Bep.  478. 

(18)  19  L.  C.  Jur.  2ia 

(19)  4  Moore  P.  C.  C  63. 

(20)  L.R.lP.aC.328. 


k 
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when  removed  Respondent  was  not  misbehaving  or      ^^^ 
obstmcting  business,  and  that  the  House  had  no  right  to   lIndbbs 
exact  an  apology  as  acondition  to  his  remaining  in  his     ^l^^ 
seat.  woBTH. 

The  learned  counsel  also  cited  the  following  authori-      **"" 
ties: 

As  to  practice  of  CJongress  and  Houses  of  Bepresenta- 
tives  in  the  United  States^  and  in  the  several  States 
forming  the  Federal  Union — 
Potter's  Dwarris  on  Statutes  and  Cionstitutions  (1)  ; 
Hough  on  American  Constitutions  (2). 
As  to  the  Constitution  of  Nova  Scotia  prior  to  Confed- 
eration— 
Clarke's  Colonial  Law  (8) ;  McGregor's  British  Am- 
erica (4) ;  HowarcTs  Laws  of  British  Colonies  (6). 
As  to  Tenth  Plea  being  proved — a  sufficient  justifica- 
tion not  being  demurred  to — 
Edwards  v.  Walter,  et  al,  (6). 

Mr.  Cockbum,  Q.  C,  for  Respondent : — 

There  was  no  breach  of  privilege  in  publicly  charging 
the  Provincial  Secretary  with  falsifying  certain  records. 
The  charge  was  preferred  in  Respondent's  undoubted 
right  as  a  member  of  the  Legislature — ^a  right  estab- 
lished and  recognized  by  the  law  of  Parliament.  In 
strict  parliamentary  practice,  when  a  statement  by  a 
member  has  been  adopted  as  the  ground  of  a  proceed- 
ing by  the  House,  any  irregularity  in  it  is  waived.  If, 
on  the  other  hand,  the  charge  could,  by  any  possibility, 
have  been  treated  as  a  breach  of  privilege,  it  should 
have  been  exclusively  dealt  with  under  Rule  12  of  the 
Rules  of  the  Nova  Scotia  House  of  Assembly.    Now, 

(1)  Pp.  566,  667,  569,  571,  576,    (4)  Vol.  2,  p.  59. 

608,  eU  »eq.  (5)  Vol.  1,  Pp.  312,  314,  ei  Meq. 

(2)  VoL  2,  Pp.  632, 633.  (6)  3  Starkie  7. 

(3)  Pp.  454-457. 
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1^8  in  this  case,  the  Bespondent  was  not  called  to  order, 
T^^^w^i^  nor  were  the  words  alleged  to  hare  been  spoken  im- 
^'  mediately  taken  down,  according  to  the  practice ;  bnt, 
after  a  reference  to  a  committee  had  been  ordered,  and  a 
report  had  been  made,  to  the  effect  that  the  charges  were 
unfounded,  the  House  proceeded  to  pass  several  resolu- 
tions, and  finally  to  order  that  the  Bespondent  do  appear 
at  the  Bar,  and  there  make  an  apology ;  all  of  which  is 
contrary  to  English  precedents  and  the  rules  of  the 
House  of  Assembly.  Moreover,  there  are  no  instances 
in  which  it  can  be  shown  that  a  Member  has  ever  been 
ordered  to  apologize  from  the  Bar  of  the  House,  it  hav- 
ing been  authoritatively  laid  down  that  no  Member 
shall  appear  at  the  Bar  unless  as  a  criminal.  See  May^s 
Parliamentary  Practice  (1),  Bourke's  Precedence  (2). 

It  is  contended,  that  a  resolution  of  the  House  is 
binding,  and  that  the  Courts  cannot  enquire  into  the 
facts.  This  brings  us  to  discuss  the  question  of  the 
sovereignty  of  a  Colonial  Legislative  Assembly  within 
its  own  walls.  The  state  of  the  law  in  relation  to  the 
House  of  Commons  in  England  is,  that  the  House  has 
the  sovereign  power  to  decide  what  is  a  contempt  of  its 
own  authority,  and  if  the  ground  of  such  decision  is 
not  stated,  the  adjudication  is  not  open  to  be  reviewed 
by  a  Court  of  Law ;  but,  if  the  grounds  are  given,  Courts 
of  Law  have  power  and  jurisdiction  to  examine  into 
questions  of  breach  of  parliamentary  privilege  and  of 
contempt,  and  to  determine  whether  or  not  the  preten- 
sion is  supported  by  the  proceedings  that  have  taken 
place.  Oossett  v.  Howard  (3)  ;  Harrison  v.  Wright  (4) ; 
Siockdale  v.  Hansard  (6) ;  Potter's  Dwarris  on  Stat.  (6). 
But  the  House  of  Assembly  of  Nova  Scotia,  estab- 
lished by  chap.  4,  R.  S.  of  N.  S.,  4th  series,  has  no  such 

(1)  107  J  10  Com.  Jour.  46.  (4)  13  M.  &  W.  816. 

(2)  123.  (5)  9  A.  &  B.  107. 

(3)  10  Q.  B.  411.  (6)  567  et  seq. 
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authority  as  to  the  punishment  of  contempt  and  breaches 
of  privilege  as  the  House  of  Commons  possesses. 

KeiUey  Y.Carson  (l),overruling  Beaumont  v.  Barrett  (2); 
Doyle  Y.  Falconer  (8),  on  which  case  Respondent  princi- 
pally relies. 

One  branch  of  the  Legislature  has  no  power  to  in- 
crease its  own  powers  and  jurisdiction  such  as  rule  82 
of  the  Nova  Scotia  House  is  contended  to  confer. 

See  May  on  Parliamentary  Practice  (4)  ;  Chap.  22  of 
the  Acts  of  the  Legislature  of  Nova  Scotia,  1875.  Also 
despatch  of  Minister  of  Justice,  as  to  partial  allowance 
of  same. 

The  exercise  of  the  i)owers  of  the  House  in  this  case 
was  a  judicial  act,  which  required  lengthy  investiga- 
tion and  the  examination  of  witnesses  to  ascertain 
whether  the  charge  preferred  by  the  Bespondent  was 
sustained  or  not,  and  its  alleged  falsity  (as  so  found  by 
the  committee)  was  what  the  House  resolved  to  be  a 
breach  of  privilege,  not  the  mere  making  of  the  charge. 
The  House,  in  requiring  an  apology,  was  adjudicating 
on  a  past  offence  ;  but  Colonial  Legislatures  have  no 
such  power,  according  to  the  clearly  expressed  opinion 
of  Baron  Parke  in  Kielley  v.  Carson,  cited  above. 

The  cases  cited  by  Appellants  are  not  applicable  to 
this  case,  for  here  the  charge  is  against  a  responsible 
Minister  of  the  Crown.  See  the  Parliamentary  Debates 
in  the  English  House  of  Commons  in  the  following 
cases,  in  which  grave  charges  having  been  preferred 
against  Ministers,  they  were  investigated  and  either 
affirmed  or  negatived ;  but  no  attempt  was  ever  made 
to  punish  the  Member  who  had  preferred  the  charge. 
In  fact,  such  a  course  would  be  a  direct  invasion  of  our 
system  of  Parliamentary  and  Besponsible  Gbvemment 
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(1)  4  Moore  P.  C.  C.  84. 
(2^  1  Moore  P.  C.  C.  59. 


(3)  L.  R.  1  P.  C.  App.  329. 

(4)  P.  65. 
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1878      Case  of  Mr.  Daniel  aConnell,  26th  February,  1838  (1); 
La^^I^  Case  of  Mr.  Ferrand  (2)  ;  see  Sir  BxAt.  Peel's  speech 
W^D-    t^^reon  (8)  ;    Case    of  Mr.  CobbeU  (4) ;    Case  of  Col. 
woBTE.    Davies  (5) ;  Charges  against  Lord  Melville  in  1805 ; 
Duke  of  York.   1809 ;  Earl  of  Chatham,   1810  ;  Lord 
Eldon,  1825  ;  Earl  St.   Vincent,  1826  ;  Sir  James  Gra- 
ham, 1844  ;  Lord  Stanley,  1845  ;  Lord  Palmerston,  1850  ; 
Lord  Westbury,  1865,  and  many  others. 

The  Chief  Justice  : — 

All  my  early  reading,  historical,  political  and  legal, 
led  my  mind  to  give  a  ready  assent  to  the  doctrine,  that 
it  is  one  of  the  incidents  to  the  i>ossession  of  supreme 
legislative  power,  however  limited  the  sphere  for  the 
exercise  of  that  power  (and  though  controlled  by  the 
Legislature  of  the  Empire),  that  the  Legislature  exer- 
cising such  power  should  have  the  right  to  punish 
parties  for  contempt.  K  they  cannot  do  so,  they  are 
shorn  of  much  of  their  dignity,  and,  in  many  respects, 
their  influence  and  usefulness  will  be  much  impaired. 

No  doubt  there  have  been  occasions  on  which,  before 
the  beginning  of  this  century,  the  right  of  the  House  of 
Commons  to  the  possession  of  all  the  privileges  and 
powers  claimed  by  them  has  been  questioned  by  the 
Courts ;  and  Lord  HoWs  well  known  resistance  to  their 
claims,  when  unreasonable,  has  challenged  the  admira- 
tion of  the  Bar,  wherever  respect  is  had  for  judicial  in- 
tegrity and  firmness. 

Nevertheless,  though  some  of  the  rights  and  privi- 
leges claimed  have  been  defined  by  Act  of  Parliament, 
other  important  ones  have  not  been  given  up.  In  the 
important  case  of  Burdett  v.  Abbot  (6),  which  was  ex- 

(1)  93  Com.  J.  307.  (4)  Mirror  of  Parlt.,  1833,  May 

(2)  99  Com.  J.  235.  16,  Pp.  1809, 1822. 

(3)  Hansard,  Vol.  74,  Pp.  236,  (5)  Mirror  of  Parlt.,  1830,  p.  487. 
302,  306.  (6)  14  East  1. 
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haustively  argned,  Lord  Ellenboroughj  0.  J.,  gave  an      1878 
elaborate  judgment,  affirming  the  right  of  the  Honse  of  lIjcdus 
Commons  to  commit  for  contempts.  ^*' 

In  one  part  of  his  judgment,  his  Lordship  used  these 
Words  : 

I  have  already  said,  that  a  priori,  if  there  were  no  precedents  upon 
the  subject,  no  legislatiYe  recognition,  no  practice,  or  opinions  in  the 
courts  of  law  recognizing  such  an  authority,  it  would  still  be  essen- 
tially necessary  for  the  houses  of  parliament  to  have  it ;  indeed, 
that  they  would  sink  into  utter  contempt  and  inefficiency  without 
it.  Could  it  be  expected,  that  they  should  stand  high  in  the  esti- 
mation and  reverence  of  the  people,  if,  whenever  they  were  insulted, 
they  were  obliged  to  wait  the  comparatively  slow  proceedings  of  the 
ordinary  course  of  law  for  their  redress  ?  That  the  Speaker,  with 
his  mace,  should  be  under  the  necessity  of  going  before  a  grand 
jury  to  prefer  a  bill  of  indictment  for  the  insult  offered  to  the 
honse?  They  certainly  must  have  the  power  of  self  vindication 
and  self  protection  in  their  own  hands ;  and  if  there  be  any  authen- 
ticity in  the  recorded  precedents  of  parliament,  any  force  in  the  re- 
cognition of  the  legislature  and  in  the  decisions  of  the  courts  of  law, 
they  have  such  power. 

In  another  part  of  the  judgment  he  uses  these  words : 

The  necessity  of  the  case  would,  therefore,  upon  principles  of 
natural  reason,  seem  to  require  that  such  bodies,  constituted  for  such 
purposes,  and  exercising  such  functions  as  they  do,  should  possess 
the  powers  which  the  history  of  the  earliest  times  shews  that  they 
have  in  fact  possessed  and  used. 

I  make  but  one  further  quotation  from  the  conclud- 
ing part  of  his  judgment : 

It  is  made  out  that  the  power  of  the  House  of  Commons  to  com- 
mit for  contempt  stands  upon  the  ground  of  reason  and  necessity, 
independent  of  any  positive  authorities  on  the  subject ;  but  it  is 
also  made  out  by  the  evidence  of  usage  and  practice,  by  legislative 
sanction  and  recognition,  and  by  the  judgments  of  the  courts  of 
law,  in  a  long  course  of  well  established  precedents  and  authorities. 

This  judgment  was  pronounced  in  1811,  and  similar 
doctrinee  aaTprinciples  were  laid  down  ani  acted  upon 
by  the  courts  and  the  legislatures  of  different  colonies ; 
reference  was  made  to  these  cases  in  the  argument 
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187S      before  ns.    It  does  not  appear  that  the  right  of  colonial 
T.l^^^!i^  legislatures  to  commit  for  contempt  was,  after  that, 
^'       successfully  resisted.    It  was  questioned  in  Beaumont 
WORTH,    y.  Barrett  (1),  decided  in  the  year  1886,  on  appeal  from 
Jamaica.    It  was  argued  that  the  Legislative  Assembly 
of  that  island  had  no  power  to  commit  for  contempt. 
The  appellant  had,  by  order  of  the  Legislative  Assem- 
bly, been  committed  for  contempt  in  publishing  a 
libellous  article  in  a  newspaper.    The  action  was  tres- 
pass, and  the  defendant  justified  under  the  warrant 
and  resolution  of  the  Assembly.     On  the  arguments 
in  the    Courts  of  Jam>aica    two   points  were  made: 

1.  Whether  the  Assembly  possessed  the  power  of  com- 
mitting for  any  contempt  which  was  not  an  immediate 
obstruction    to  the    due    course  of  its    proceedings ; 

2.  Whether,  if  they  possessed  the  power,  it  had  been 
shown  by  the  pleas  to  have  been  proi>erly  exercised. 
The  question  was  also  expressly  raised,  whether  the 
House  of  Assembly  of  Jamaica  possessed  the  power  to 
commit  for  an  alleged  breach  of  their  privileges.  The 
opinion  of  the  Judicial  Committee  of  the  Privy  Council 
was  delivered  by  Parke,  Baron,  affirming  the  right  of 
the  House  of  Assembly  to  commit  for  contempt. 

The  Lords  of  the  Council  present,  when  the  matter 
was  argued  before  the  committee,  were  Parke ,  B., 
Bosanquet,  J.,  and  the  Chief  Judge  in  Bankruptcy 
{Erskine). 

The  next  time  the  question  came  up  in  the  Privy 
Council  was  in  1842,  in  the  case  of  Kielley  v.  Carson  (2). 
The  case  was  twice  argued,  and  when  finally  decided, 
there  were  present  Lord  Chancellor  Lyndhurst,  Lord 
Brougham,  Lord  Denm^in,  Lord  Abinger,  Lord  Cotten- 
ham.  Lord  Campbell,  Shadwell,  V.  C,  Tindall,  C.  J., 
Parke,  Baron,  Erskine,  J.,  and  Dr.  Lushington.     The 

(1)  1  Moore  P.  C.  C.  59.  (2)  4  Moore  P.  C.  C.  63. 
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opinion  of  their  Lordships  was  delivered  by  Baron      1878 
ParkCy  who  had  pronounced  the  judgment  in  Beau-   La^^^)^ 
mant  t.  Barrett.    It  was  held,  virtually  reversing  Beau-        •• 
mont  V.  Barrett^  that  the  House  of  Assembly  of  New-    wobth. 
foundland  had  no  power  to  commit  the  plaintiff  for      "^ 
contempt  for  having  used  threatening  language  to  a 
Member  of  the  House  for  what  he  had  said,  in  his 
place  in  the  House,  respecting  the  plaintiff.    The  fol- 
lowing language  is  used  in  deciding  the  matter  before 
the  Judicial  Oommittee  : 

The  question,  therefore,  whether  the  House  of  Assembly  oould 
oommitby  way  of  pumshment  for  a  oon  tempt  in  the  face  of  it,  does 
not  arise  in  this  case.  Their  lordships  are  of  opinion,  that  the 
House  of  Auembly  did  not  possess  the  power  of  arrest  with  a  view 
to  abjudication  on  a  complaint  of  contempt  conmiitted  out  of  its 
doors,  and  consequently,  that  the  judgment  of  the  Court  below 
must  be  reyersed. 

In  another  part  this  language  is  used  : 

Tb  the  full  extent  of  every  measure  which  it  may  be  really  neces- 
sary to  adopt  to  secure  the  free  exercise  of  their  legislative  func- 
tions, they  are  justified  in  acting  by  the  principle  of  the  common 
law  I  but  the  power  of  punishing  any  one  for  past  misconduct  as  a 
contempt  of  its  authority,  and  a^udicating  upon  the  fact  of  such 
contempt,  and  the  measure  of  punishment  as  a  judicial  body  irre- 
sponsible to  the  party  accused,  whatever  the  real  facts  may  be,  is  of 
a  very  different  character,  and,  by  no  means,  essentially  necessary 
fixr  the  exercise  of  its  functions  by  a  local  legislatiu^,  whether 
representative  or  not.  All  these  functions  may  be  well  performed 
without  this  extraordinary  power,  and  with  the  aid  of  the  ordinary 
tribunals  to  investigate  and  punish  contemptuous  insults  and  inter- 
ruptions. 

Another  quotation  : 

They  are  a  local  legislature,  with  every  power  reasonably  neces- 
sary for  the  proper  exercise  of  their  functions  and  duties,  but  they 
have  not  what  they  have  erroneously  supposed  themselves  to  possess, 
the  same  exclusive  privileges  which  the  ancient  law  of  England  has 
annexed  to  the  House  of  Parliament. 

It  will  be  observed,  that  this  case  was  decided  after 
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1878      the  decision  in  Stockdale  v.  Hansard  (1),  and  The  Sheriff 

T.l^^^^  of  Middlesex  Case  (2),  by  the  Court  of  Queen's  Bench, 

Wood-    ^^^^*^  ^  which  the  right  to  the  privileges  claimed  by 

woKB.    the  Houses  was    discussed    with    great   power  and 

ability. 

Looking  at  the  time  this  decision  was  made,  1842, 
we  find,  that  the  question  as  to  the  powers  and  privi- 
l^es  of  the  House  of  Commons  in  England  had  been 
raised  and  discussed  under  circumstances  which  seemed 
at  one  time,  to  be  likely  to  lead  ahnost  to  a  collision  be- 
tween the  Judges  of  the  Court  of  Queen's  Benich 
and  the  House  of  Commons.  The  Court  of  Queen's 
Bench,  notwithstanding  the  strong  opinions  expressed 
by  some  of  the  leading  statesmen  of  all  parties,  and  the 
report  of  a  Committee  of  the  House  of  Commons,  adopt- 
ed by  the  House,  afiirming  the  privilege  contended 
for  in  Stockdale  v.  Hansard^  decided  against  those  privi- 
l^es,  and  affirmed  the  right  of  the  plaintiff  to  main- 
tain an  action  for  libellous  matter  contained  in  i>arlia- 
mentary  documents  printed  and  sold  by  the  defendants, 
by  the  order  and  permission  of  the  House  of  Commons. 
Lord  CampbeWs  argument  for  the  defendant,  on  the 
demurrer  to  the  plea  setting  up  the  privilege,  as  re- 
ported in  9  A.  &G  E.^  occupies  nearly  100  pages. 

The  matter  was  again  brought  to  the  consideration 
of  the  Court,  on  an  application  to  compel  the  Sheriff  to 
pay  over  the  money  made  under  a  writ  of  venditioni 
exponas,  issued  in  another  suit  of  Stockdale  v. 
Hansard  (3),  and  in  the  case  of  The  Sheriff  of  Middle- 
sex (4),  brought  before  the  same  Court,  on  a  writ  of 
habeas  corpus.  The  Sheriff*  had  been  brought  to  the 
Bar  of  the  House  and  examined,  touching  the 
execution  of  the  writs  of  fieri  facias  and  venditioni 

(1)  9  A.  &  E.  1.  (3)  11  A  &  E.  253. 

(2)  11  A  &  E.  273.  (4)  11  A.  &  E.  273. 
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exponas,    in    the    last    named   suit    of   Stockdale    v.      1878 
Hansard,  and  on    the    2l8t  of   January,    1840,    the   Lakduu 
House  resolved,  that  the  execution  had  been  levied     ^^,^ 
in   contempt   of  the   privileges   of  the   House,   and    wonn. 
that  the   SheriflF  should    be    ordered   to   return   the 
amount.     After  that,  and  after  they  had  again  appeared 
at  the  Bar,  and  after  the  resolutions  had  been  communi- 
cated to  them,  the  House  resolved : 

That  William  Evans,  Esq.;  and  John  Wheelton,  Esq.;  having  been 
guilty  of  contempt  and  breach  of  the  privileges  of  this  House,  be 
committed  to  the  custody  of  the  Sergeant-at-Arms  attending  this 
House,  and  that  the  Speaker  do  issue  his  warrant  accordingly. 

rhey  V7ere  thereupon  taken  into  custody  for  not  re- 
turning the  money  in  obedience  to  the  order  of  the 
House.  The  resolutions  of  the  House  affirmed  that  the 
power  of  publishing  such  of  its  reports,  votes  and  pro- 
ceedings, as  it  might  deem  necessary,  V7as  an  essential 
incident  to  the  constitutional  functions  of  Parliament, 
more  especially  of  that  House  as  the  representative  por- 
tion of  it ;  that,  by  the  lavT^  and  privileges  of  Parlia- 
ment, the  House  had  the  sole  and  exclusive  jurisdiction 
to  determine  upon  the  existence  and  extent  of  its  privi- 
leges, and  that  the  institution,  or  prosecution  of  any 
action,  suit  or  other  proceeding,  for  the  purpose  of 
bringing  them  into  discussion,  or  decision,  before  any 
Court,  or  Tribunal,  elsewhere  than  in  Parliament,  was 
a  high  breach  of  such  privilege,  and  rendered  all  par- 
ties concerned  therein  amenable  to  its  just  displeasure 
and  to  the  punishment  consequent  thereon.  Other 
resolutions  were  passed,  having  reference  to  a  rex>ort 
published  by  Messrs.  Hansard,  under  the  orders  of  the 
House,  respecting  the  islands  of  New  Zealand,  and  de- 
clared that  to  bring,  or  assist  in  bringing,  any  action 
against  the  Messrs.  Hansard  for  such  publication,  would 
be  a  breach  of  the  privileges  of  the  House.    They  also 

directed  Messrs.  Hansard   not   to  defend    an  action 
13 
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1878      with  which  they  were  threatened,  for  publishing  the 

Lahdim   report. 
rJ^'  These  resolutions  are  referred  to  in  the  case  of  The 

WOOD- 

woBTH.    Sheriff  of  Middlesex  (1),  having  been  passed  on  the 
80th  May,  1887,  and  the  1st  of  August,  1839. 

To  get  over  the  difficulty,  an  Act  was  passed  on  the 
14th  April,  1840,  3  &  4  Vic,  Chap.  9. 

The  privileges  and  powers  contended  for  by  the 
House  of  Commons,  and  the  refusal  of  Lord  Denman 
and  the  Court  of  Queen's  Bench  to  yield  assent  to  these 
pretensions,  naturally  attracted  the  attention  of  the 
leading  legal  minds  in  England,  and  when  the  case  of 
KieUey  v.  Carson  came  on  for  discussion  and  considera- 
tion before  the  Committee  of  the  Privy  Council  in  1842, 
the  great  lawyers  before  whom  the  case  was  then 
argued,  were,  no  doubt,  folly  prepared  to  consider  it  in 
all  its  bearings,  and  pre-eminently  qualified  to  decide 
it,  from  their  high  legal  attainments,  and  most  of  them 
having  also  been  members  of  the  House  of  Commons. 

Fenton  v.  Hampton,  in  1858  (2),  was  an  appeal  to  the 
Queen  in  Council  from  a  decision  of  the  Supreme 
Court  of  Van  Dieman's  Land.  Present :  Lords  Justices 
Knight  Bruce,  Turner,  Pemberton  Leigh,  and  L.  C. 
Baron  Pollock,  The  opinion  of  the  committee  was  de- 
livered by  Pollock,  C.B.  The  case  was  for  the  committal 
for  contempt  of  a  person  not  a  member  of  the  Legisla- 
tive body  (the  Comptroller-Q-eneral  of  Convicts  in  the 
Island),  for  refusing  to  give  evidence  before  a  committee, 
and  to  attend  at  Bar  when  ordered.  The  committal 
was  by  the  Legislative  Council  of  the  Island,  the  only 
legislative  body  in  the  Colony,  and  which  had  been 
created  by  Statute.  The  Chief  Justice  in  the  Island 
(Fleming)  held,  that  the  Council  had  no  power  to  com- 
mit for  contempt,  and  that  the  warrant,  being  general, 
was  bad.    Home,  J.,  held,  that  the  law  of  Parliament 

(1)  11  A.  k  E.  273.  C2)  11  Moore  P.  C.  C.  347. 
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was  introduced  as  part  of  the  law  of  England^  and  that      1878 
there  was  power  to  commit  for  contempt ;  but  he  also    t.2^^^^^ 
held  the  warrant  was  bad,  as  the  plaintiff  had  had  no     ^^- 
opportunity  of  defence,  it  not  appearing  he  had  been    wosth. 
called  to  the  Bar  to  show  cause  why  he  should  not  be 
puidshed  for  contempt.    The  leading  counsel,  in  argu- 
ing the  case  before  the  Committee,  were  Thesiger  and 
-ff^Hy,  Q.  O.'s.    Pollack,  0.  B.,  in  giving  the  opinion  of 
the  Committee,  directly  repudiated  Mr.  Justice  Hornets 
position,  that  the  Lex  et  consuetudo  Parliamenti  had 
been  introduced  by  the  Statute  introducing  the  Law 
of  England,  and  also  rejected  the  ground  that  it  was  an 
incidental  power,  and  said  there  was  no  distinction 
between  that  Legislature  created  by  Imperial  Statute 
and  those  of  Jamaica  and  Newfoundland  created  by  the 
Crown.    He  said : 

If  the  Legislative  Council  of  Van  Dieman^i  Land  cannot  claim  the 
power  they  have  exercised  on  the  occasion  before  us,  as  inherently 
belonging  to  the  supreme  legislative  authority  which  they  undoubt- 
edly possess,  they  cannot  claim  it  under  the  Statute  as  part  of  the 
oonmion  law  of  England  (including  the  Lex  et  consuetudo  Farlia- 
mentt),  transferred  to  the  Colony  by  the  9  Geo.  4,  chap.  83,  sec.  24. 
The  Lex  et  consuetudo  Parliamenti  apply  exclusively  to  the  Lords 
and  Conmions  of  this  country,  and  do  not  apply  to  the  supreme 
Legislature  of  a  Colony  by  the  introduction  of  the  common  law 
therein. 

This  case  seems  applicable  to  the  extent  of  approving 
of  Kielley  v.  Carson,  and  shewing  Beaumont  y.  Barrett 
not  supportable  on  the  grounds  of  usage  or  statute. 

DUl  v.  Murphy  (1)  was  an  appeal  from  the  Supreme 
Court  of  Victoria  to  the  Privy  Council.  Present :  Lords 
Cranworth  and  Chelmsford,  and  Lords  Justices  Knight 
Bruce  and  Turner,  February,  1864.  The  case  arose  on 
a  committal  for  contempt  in  publishing  a  libel  on  a 
member  of  the  House  of  Assembly.    The  statute  of  the 

(1)  1  Moore  P.  C.  C.  N.  S.  487  5  S.  C.10L.  T.N.  S.  170. 
13J 
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1878      Imperial  Parliament,  establishing  the  LegislatiTe  As- 

jj^^^^Ham  Bembly  in  Victoria,  authorized  the  Legislature,  by  an 

^'       act,  to  define  the  privileges,  immunities  and  powers  of 

the  members.    The  Colonial  Legislature  i>a88ed  an  Act 

declaring: 

That  the  LegisUtiye  Cooncil  and  LegisUtire  Ajssembly  of  Viciorim 
respectirely,  and  the  committees  and  members  thereof  respectively, 
shoold  hold,  enjoy  and  exercise  such  and  the  like  pririleges,  im* 
moniUes  and  powers  as,  and  the  pririleges,  immmiities  and  powers  of 
the  said  Cooncil  and  Assembly  respectively,  and  of  the  committees 
and  members  thereof  respectively,  were  thereby  defined  to  be  the 
same  as,  at  the  time  of  the  passing  of  the  Constitation  act,  were 
held,  enjoyed  and  exercised  by  the  Commons  House  of  Parliament 
of  Great  Britain  and  Ireland^  and  by  the  committees  and  members 
thereof,  so  far  as  the  same  were  not  inconsistent  with  the  Constitu- 
tion act,  whether  such  privileges,  immunities  or  powers  were  ao 
held,  possessed  or  enjoyed  by  custom,  statute,  or  otherwise. 

By  the  same  act,  printed  copies  of  the  Journals  of 
the  House  of  Commons  were  made  prima  facie  evidence 
upon  any  inquiry  touching  such  privil^es,  immunities, 
&c. 

That  act  received  the  Hoyal  assent  in  1857,  before 
committing  of  the  trespasses  complained  of  in  the  suit. 
The  question  raised  under  the  pleadings  on  demurrer 
was,  whether  by  the  statute  referred  to,  the  privileges 
contended  for  were  sufficiently  defined  by  the  words 
used.  The  opinion  of  the  Committee  was  delivered 
by  Lord  Cranworth,  holding  that  under  the  words  of 
the  act,  the  Colonial  Legislature  had  the  same  power  to 
commit  that  the  House  of  Commons  had  in  England. 
Kielley  v.  Carson^  and  Fenton  v.  Hampton  were  referred 
to  in  argument,  and  their  authority  not  in  any  way 
questioned* 

Doyle  V.  Falconer  (1) — before  the  judicial  Committee 
of  the  Privy  Council;  present:  Lord  Westbury^  Sir 
James  William  Colville,  and  Sir  Edward  Vaughan   Wil^ 

L.  R.  1  P.  C.  App.  328. 
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Hams — is  the  next  case  in  the  order  of  time  before  that      1878 
tribunal,  and  is  very  important.     It  was  an  appeal  from    xJ|^ 


the  Court  of  Common  Pleas  of  Dominica.    The  action        *'' 

Wood- 

w^as  brought  by  the  plaintiff  (the  respondent),  a  mem-  wokth. 
ber  of  the  House  of  Assembly  of  Dominica^  against  the 
appellant,  the  Speaker,  and  two  members  of  the  House. 
The  material  facts  were  set  out  in  the  pleas  of  the 
defendants,  and  were  to  the  following  effect,  that  the 
plaintiff,  when  debating  a  question  before  the  House 
contrary  to  its  established  rules  and  practice,  was  called 
to  order  by  the  Speaker,  persisted  in  his  speech,  and 
addressed  insulting  words  to  the  Speaker,  which,  pur- 
suant to  motion,  were  noted  down  as  follows :  "  Who 
the  devil  are  you  to  call  me  to  order  ?  You  are  a  dis- 
grace to  the  House."  It  was  thereupon  resolved,  that 
the  plaintiff  had  been  guilty  of  a  high  contempt  of  the 
House,  and  that  he  should  be  held  in  such  contempt 
until  he  should  have  apologized.  The  defendant  (the 
Speaker),  therefore  called  on  him  to  apologize.  He  re- 
fused to  do  so,  saying  he  had  said  nothing  requiring  an 
apology,  and  continued  to  address  the  House.  The 
Si>eaker  again  called  on  the  plaintiff  for  an  apology, 
when  he  replied :  "  You  may  tell  me  that  I  am  in  con- 
tempt one  hundred  times  if  you  like,  but  I  will  speak. 
You  may  move  it  one  hundred  thousand  times.  I  repeat 
what  I  have  said  :  you  are  a  disgrace  to  the  House,  you 
were  expelled  from  the  House  for  robbery ;  the  minutes 
of  1846  can  shew  it."  The  House,  by  resolution,  re- 
ferred to  what  had  before  taken  place,  and  to  the  fact, 
that  whilst  he  was  in  contempt  he  interrupted  and  ob- 
structed the  business  before  the  House,  and  it  was 
thereupon  resolved,  that  the  plaintiff,  for  his  disorderly 
conduct  and  contempt  of  the  House,  be  taken  into  the 
custody  of  the  Sergeant-at-Arms,  and  that  the  Speaker 
do  issue  his  warrant  committing  the  plaintiff  to  the 
common   gaol    during  the  pleasure  of  the  House  ; 
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1878      whereupon  the  defendant  Doyle  issued  his  warrant  to 
hi^!^m  the  Sergeant-at-Arms,  who  arrested  him  under  it,  and 

Wood-  ^^1^"^®^^  ^™  ^  t^®  custody  of  the  Keei>er  of  the 
woKTH.  gaol,  who,  under  another  warrant  issued  by  the  de- 
fendant  Doyle,  reciting  the  same  matter,  detained  him 
under  its  authority.  The  pleas  were  demurred  to  and 
issue  also  joined  on  them.  On  argument  of  the  de- 
murrer, judgment  was  given  in  favor  of  the  plaintiff. 
The  case  was  afterwards  tried  before  the  Chief  Justice, 
in  July,  1864,  when  a  verdict  was  rendered  for  the 
plaintiff,  with  £*I^0  damages.  Exceptions  were  taken 
to  the  ruling  of  the  Judge  and  admission  of  evidence, 
and  a  rule  nisi  obtained  to  set  aside  the  verdict,  and  for 
a  new  trial,  on  the  exceptions  taken,  and  on  the  ground 
of  excessive  damages.  The  rule  was  argued,  but  sub- 
sequently abandoned,  the  learned  counsel  intimating, 
his  intention  to  appeal  from  the  judgment  on  the  de- 
murrer as  well  as  the  refusal  to  non-suit,  to  Her  Majesty 
in  Council.  Whereupon  judgment  was  entered  against 
the  defendant,  and  execution  awarded.  The  appeal 
came  on  for  hearing.  The  material  question  raised  on 
the  appeal  was  against  the  judgment  of  the  Court  on 
the  demurrer,  and  that  alone  was  argued. 

Mr.  Mellish,  Q.  C,  and  Mr.  MacNamara  were  for  the 
api>ellants ;  and  Sir  Roundell  Palmer  and  Mr.  Leith  for 
the  respondent. 

The  api>ellant's  Counsel,  in  argument,  stated,  that 
two  questions  were  raised  by  the  pleadings :  First,  had 
the  Lower  House  of  Assembly  in  the  Island  power  to 
commit  one  of  its  members,  by  way  of  punishment,  for 
contempt  committed  against  it  in  its  presence ;  and, 
secondly,  assuming  the  existence  of  this  power,  are  the 
pleas  which  set  forth  the  several  facts  sustainable. 
They  contended  that,  assuming  that  it  had  been  de- 
cided by  the  cases  of  Kielley  v.  Carson  and  Fenton  v. 
Hampton^  that  the  House  of  Assembly  had  no  power  to 
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punish  for  a  contempt  committed  out  of  the  House,  this 
was  a  different  question,  the  contempt  and  obstruction 
which  the  House  had  proceeded  to  punish  had  been  com- 
mitted by  one  of  its  member  in  the  presence  of  the  As- 
sembly itself.  They  referred  to  the  language  of  Baron 
Parke,  in  giving  judgment  in  Kielley  v.  Carson,  to  show 
that  the  question  under  consideration  in  Doyle  v.  FaU 
coner,  did  not  arise  in  that  case,  but  that  he  assented  to 
the  proposition  that  "  an  Assembly  had  the  right  to 
protect  itself  from  all  impediments  to  the  due  course  of 
its  proceedings.  To  the  full  extent  of  every  measure 
which  it  might  bo  really  necessary  to  adopt,  to  secure 
the  firee  exercise  of  their  legislative  fonctions,  they  are 
justified  in  acting,  by  the  principles  of  the  Common 
Law."  They  then  contended,  the  power  exercised 
was  incident  to  the  House  of  Assembly  as  necessary 
to  its  independence  and  security  as  a  Legislative  body. 

The  respondent's  counsel  contended,  even  if  Colonial 
Assemblies  are  entitled  to  protect  themselves  from  all 
impediments  to  the  due  course  of  their  proceedings, 
and  therefore  to  remove  obstructions  offered  to  their  de- 
liberations, that  that  is  a  different  thing  from  assuming 
to  punish  by  imprisonment,  which  can  only  be  done  by 
a  Court  of  Record,  or  by  the  Imperial  Parliament  by 
the  Lex  Parliamenti,  They  referred  to  Kielley  v.  Car- 
son,  Fenton  v.  Hampton,  and  Dill  v.  Murphy,  to  show 
that  no  such  power  was  possessed  by  Colonial  Legisla- 
tures, and  in  re  Brown  (1)  to  show  that  the  House  of 
Kings  in  the  Isle  of  Man  had  not,  merely  from  its  being 
endowed  with  legislative  functions,  the  power  to  com- 
mit for  contempt. 

Sir  James  W.  Colville,  in  giving  the  judgment  of  the 
Committee,  refers  to  Kielley  v.  Carson,  as  deciding  con- 
clusively that  the  Legislative  Assemblies  in  the  British 
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(1)  33  L.  J.  Q.  B.  193. 
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1878      Colon  8  have,  in  the  absence  of  express  grant,  no  power 
Lavdbbs  to  adjudicate  upon  or  punish  for  contempt  committed 
wS)i>.    Wond  their  waUs.    He  speaks  of  the  constitution  of 
WORTH,    the   Committee  before  whom  it  was  argued  for  the 
second  time,  as  making  that  case  an  authority  of  singu- 
lar weight,  and  says,  if  the  elaborate  judgment  then 
pronounced  had,  in'terms,  left  open  the  question  in  the 
case  (they  were  called  on  to  decide),  it  had  stated  princi- 
ples which  went  far  to  afford  the  means  of  determining 
that  question. 

He  refers  to  the  privileges  of  the  House  of  Commons, 
and  says  that  the  power  of  punishing  for  contempt  be- 
longs to  it  by  virtue  of  the  Lex  et  consuetudo  Parlia- 
menti,  a  law  peculiar  to  and  inherent  in  the  two  Houses 
of  Parliament  of  the  United  Kingdom. 

That  there  was  no  resemblance  between  a  Colonial 
House  of  Assembly,  being  a  body  which  has  no  judi- 
cial functions,  and  a  Court  of  Justice,  being  a  Court  of 
Secord.  There  was  no  ground  for  saying  that  the 
power  of  punishing  for  contempt,  because  it  is  admitted 
to  be  inherent  in  the  one,  must  be  taken  by  analogy  to 
be  inherent  in  the  other.  He  then  proceeds  to  discuss 
the  question,  whether  the  power  to  punish  and  com- 
mit for  contempts  committed  in  its  presence  is  necessary 
to  the  existence  of  such  a  body  as  the  Assembly  of 
DominicUj  and  the  proper  exercise  of  the  functions 
which  it  was  intended  to  execute.    He  then  proceeds : 

It  is  necessary  to  distinguish  between  a  power  to  punish  for  a 
contempt,  which  is  a  judicial  power,  and  a  power  to  remove  any  ob- 
struction offered  to  the  deliberations  or  proper  action  of  a  legisla- 
tive body  during  its  sitting,  which  last  power  is  necessary  for  self 
preservation.  If  a  member  of  a  Colonial  House  of  Assembly  is 
guilty  of  disorderly  conduct  in  the  House  whilst  sitting,  he  may  be 
removed,  or  excluded  for  a  time,  or  even  expelled  ;  but  there  is  a 
groat  difference  between  such  powers  and  the  judicial  power  of  in- 
flicting a  penal  sentence  for  the  offence.  The  right  to  remove  for 
self  security  is  one  things  the    right    to    inflict   punishment  is 
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aDother.  The  former  is,  in  their  lordships'  judgment,  all  that  is  1878 
warranted  by  the  legal  maxim  that  has  been  cited,  but  the  latter 
is  not  its  legitimate  consequence.  If  the  good  sense  and  conduct  of 
the  members  of  the  Colonial  Legislatures  prove,  as  in  the  present  Wood- 
case,  insufficient  to  secure  order  and  decency  of  debate,  the  law 
would  sanction  the  use  of  that  degree  of  force  which  might  be 
necessary  to  remove  the  person  offending  from  the  place  of  meet- 
ing and  to  keep  him  excluded.  The  same  rule  would  apply,  a 
fortiori,  to  obstructions  caused  by  any  person  not  a  member.  And 
whenever  a  violation  of  order  amoimts  to  a  breach  of  the  peace,  or 
other  legal  offence,  recourse  may  be  had  to  the  ordinary  tribunals. 

He  then  refers  to  the  argument  that  the  dignity  of  an 
Assembly  exercising  Imi>erial  Legislative  authority  in 
a  colony,  and  the  imx>ortance  of  its  functions,  require 
more  efficient  protection  than  what  had  been  indicated. 
That  it  was  unseemly  and  inconvenient  to  subject  the 
proceedings  of  such  a  body  to  examination  by  the  local 
tribunals,  and  that  it  is  but  reasonable  to  concede  to  it 
a  power  which  belongs  to  every  inferior  Court  of  Re- 
cord. He  also  refers  to  the  objection  made  to  such  a 
power  being  possessed  by  these  Legislatures, — it  is  a 
power  of  a  high  and  peculiar  character,  in  derogation 
of  the  liberty  of  the  subject,  and  carries  with  it  the 
anomaly  of  making  those  who  exercise  it  Judges  in  their 
own  cause,  from  whom  there  is  no  appeal,  and  that,  if 
it  might  be  safely  intrusted  to  magistrates  who  would 
all  be  personally  responsible  for  the  abuse  of  it  to  some 
higher  authority,  it  might  be  very  dangerous  in  the 
hands  of  a  body  which,  from  its  very  constitution,  is 
inractically  irresponsible.  He  added,  that  their  lord- 
ships were  not  at  liberty  to  deal  with  considerations 
of  this  kind ;  suggested  the  possibility  of  enlarging  the 
existing  privileges  of  the  Assembly  by  an  act  of  the 
Local  Legislature,  passed  with  the  consent  of  the  Grown; 
referred  to  the  case  of  Dill  v.  Murphy ^  as  showing  that 
extraordinary  privileges  of  the  kind,  when  regularly 
acquired,  would  be  duly  recognized,  and  concludes : 
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1878  But  their  lordBhlps,  sitting  as  a  Court  of  Jtlstice,  have  to  consider 
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not  what  privileges  the  House  of  Assembly  of  Dominica  ought  to 
"^  have,  but  what  by  law  it  has.  In  order  to  establish  that  the  particu- 
WoOD-  lar  power  claimed  is  one  of  those  privileges,  the  appellants  must 
show  that  it  is  essential  to  the  existence  of  the  Assembly,  an  inci- 
dent sine  quo  res  ipsa  esse  non  potest.  Their  lordships  are  of 
opinion  that  it  is  not  such  an  incident. 

In  the  case  of  The  Speaker  of  the  Legislative  Assem- 
bly of  Victoria  V.  Glass  (1),  decided  in  18Y1,  Kielley  v.  Car- 
son^ Beaumont  v.  Barrett^  Fenton  v.  Hampton^  Doyle  v. 
Falconer^  and  Dill  v.  Murphy^  are  cited,  and  the  author- 
ity of  the  later  cases  is  not  in  any  way  questioned. 
The  case  affirms  Dill  v.  Murphy,  and  holds  that  a  gen- 
eral warrant,  reciting  that  a  person  had  been  adjudged 
by  the  House  of  Assembly  to  have  been  guilty  of  a 
contempt  and  breach  of  privilege,  without  setting  forth 
specific^grounds  of  such  contempt,  is  good. 

Thecaseof  ilmferson  v.  Dt^nn  (2),  decided  in  the  Supreme 
Court  of  the  United  States,  in  1821,  followed  Burdett  v. 
Abbot  (8),  holding  that  the  House  of  Eepresentatives  had, 
by  necessary  implication,  a  general  power  of  punishing 
and  committing  for  contempts,  and  was  referred  to  in 
Doyle  V.  Falconer,  but  the  Judicial  Committee  did  not 
consider  themselves  at  liberty  to  follow  that  case,  after 
the  decisions  of  that  tribunal  in  Kielley  v.  Carson,  and 
Fenton  v.  Hampton. 

In  many  of  the  States  of  the  American  Union,  the 
Legislature  have  asserted  the  right  to  punish  for  con- 
tempts as  a  power'incident  to,  and  necessary  to  be  pos- 
sessed by,  those  bodies,  in  order  to  the  proper  and 
efficient  exercise  of  the  powers  possessed  by  them. 

In  fact,  the  practice  and  principles  laid  down  by,  and 
acted  on,  in  the  British  House  of  Commons  in  reference 
to  its  privileges,  seem  to  have  been  instinctively  (if  I 
may  use  the  term)  adopted  by  all  legislative  bodies 

(1)  L.  R.  3  F.  C.  C.  561.  (2)  6  Wheaton  204. 

(3)  14  East  1. 
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modelled  on  the  English  system  possessing  supreme      ^878 
legislative  authority,  however  limited  its  sphere,  as  in-   Lakdbbs 
ddental  and  necessary  to  the  exercise  of  their  high  func-     ^^,^ 
tions ;   and,  I  must  confess,  that  it  is  with  the  greatest    worth. 
reluctance  I  recede  from  the  opinion  which  prevailed 
so  xuiiversally  and  for  so  long  a  time,  and  was  sustained 
by  such  high  authorities.     I,  nevertheless,  feel  com- 
I>elled  to  yield  to  the  high  authority  of  Kielley  v. 
Carsan,  decided  by  Judges  of  such  very  great  acumen^ 
on  due  consideration,  and  after  so  fall  an  argument,  and 
followed  and  approved  of,  as  it  has  been,  by  the  Privy 
Council  in  all  the  cases  brought  before  that  tribunal 
in  which  the  question  has  been  raised,  and  by  the 
judicial  decisions  in  all  the  Oolonies  that  I  am  aware  of, 
except  in  the  case  of  Ex-parte  Dansereau  (1),  in  the 
Province  of  Quebec^  where  the  decision  of  the  Court  of 
Queen's  Bench  seems  fully  warranted  by  the  terms  of 
the  provincial  statute. 

I  may  mention,  that  in  the  case  of  The  Queen  v. 
Oamble  and  Boulton  (2),  it  was  held,  that  a  member  of 
the  Provincial  Parliament  was  privileged  from  arrest  in 
civil  cases,  and  that  the  period  for  which  the  privilege 
lasted  was  the  same  as  in  England,  and  the  learned 
Judge,  who  delivered  the  opinion  of  the  Court,  said : 

And  while,  apart  from  our  own  statutes  and  judicial  decisions,  I 
see  nothing  in  the  decisions  in  Beaumont  y.  Barrett  ei  al,  or  the 
more  recent  case  of  Kielley  y.  Carson,  at  yariance  with  the  assertion 
and  ei\joyment  of  this  priyilege  by  pur  own  Legislature,  I  am  con- 
firmed in  my  own  opimon  of  its  existence  by  our  general  adoption  of 
the  law  of  England,  by  the  proyision  for  suits  against  priyileged 
parties  contained  in  our  Statute  Of  1822,  and  in  the  Statutes  of 
Canada,  12  Vic,  chap.  63,  sees.  22  &  23  ;  13  &  14  Vic,  chap.  55,  sec. 
96  }  and  by  the  uniform  decisions  of  our  Courts  since  the  former 
act,  and  also,  as  I  am  informed,  before  it. 

He  then  refers  to  the  conflicting  decisions  in  the 

(1)  19  L.  C.  Jur.  210.  (2)  9  U.  C.  Q.  B.  546. 
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1978      Conrt  of  Queen's  Bench  in  Monireal^  in  the  case  of  Cu- 
LAjroDHi   villier  t.  Monro  (1). 

Wood-  '^^  L^islatiures  of  Ontario  and  Quebec  seem  to  have 
conferred  on  the  Honse  of  Assembly  in  these  PiOYinces 
extensiTe  powers  to  enable  them  effectirely  to  exercise 
their  high  functions  and  discharge  the  important  duties 
cast  on  theuL  It  may  be  necessary  still  further  to  ex- 
tend their  powers.  The  Legislatures  of  the  other  Fro- 
yinces  will  probably  consider  it  desirable  to  take  the 
same  course,  and  in  that  way  unmistakably  place  these 
tribunals  in  the  position  of  dignity  and  power,  which 
it  is  desirable  they  should  possess. 

Looking  at  the  facts  of  the  case  before  us,  the  ques- 
tion arises,  what  was  the  Defendant  doing  at  the  time 
he  was  forcibly  removed  from  his  seat  in  the  House 
that  justified  the  use  of  the  force  and  violence  to  which 
he  was  subjected  ? 

It  is  not  doubted  that  he  had  the  right  to  occupy  a 
seat  in  the  House,  and  the  judgments  referred  to  decide 
that  he  could  not  be  deprived  of  that  right,  unless  he 
was  offering  some  obstruction  to  the  deliberations  or 
proper  action  of  that  body  during  its  sitting.  The  only 
obstruction  that  he  offered  to  their  deliberations  or  pro- 
per action,  and  the  only  disorderly  conduct  in  the 
House  at  the  time  he  was  removed  from  it  to  which 
the  resolutions  point,  is  that  he  refused  to  make  an 
apology  dictated  by  the  House. 

What,  then,  had  the  plaintiff*  done  to  cause  him  to 
be  considered  as  guilty  of  a  breach  of  the  privil^es  of 
the  House  ?  On  the  16th  of  April  he  charged  a  mem- 
ber of  the  House,  who  filled  the  office  of  Provincial 
Secretary,  with  altering  certain  records  of  the  Grown 
Lands  Department  after  the  patents  recorded  had  been 
signed  by  the  Lieutenant  Gk)vemor  and  the  CSommis- 

(1)  4  L.  C.  R.  146. 
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aioner  of  Grown  Lands.  If  he  believed  the  charge  to  ^^78 
be  true,  and  had  reasonable  grounds  for  such  belief  it  iJ^^!^^ 
was  his  duty  to  bring  the  matter  to  the  consideration  of  _^* 
the  House  that  it  might  be  enquired  into,  and  apply-  worth. 
ing  the  same  rule  that  would  prevail  even  in  an  action 
for  a  malicious  prosecution,  he  would  be  justified  in 
making  the  charge  if  he  had  reasonable  and  probable 
cause  for  doing  so.  The  facts  brought  out  on  the  trial 
and  enquiry  before  the  committee  appointed  clearly 
established,  that,  in  truth,  the  Hon.  Provincial  Secre- 
tary did  not  alter  the  records  referred  to  after  they  were 
signed  by  the  Lieutenant-Gk>vemor.  On  the  contrary, 
the  alterations  were  made  before  being  signed,  and  were 
not  made  by  the  gentleman  charged,  but,  in  consequence 
of  his  refusal  to  sign  the  documents  as  they  were  ori- 
ginally prepared  ;  and  the  alterations  were  made  in  the 
book  where  the  deeds  were  recorded,  at  the  suggestion 
of  an  officer  of  the  department,  so  as  to  make  them,  as 
registered,  corresi>ond  with  the  conveyances  as  actually 
issued.  The  plaintiiFs  attention  had  been  in  some  way 
directed  to  the  matter,  and  he  examined  the  book  and 
I)apers  in  the  Crown  Lands  Office,  and  saw  that  the 
name  of  Mr.  Esson^  the  gentleman  who  was  the  grantee 
in  many  of  the  deeds,  had  been  erased  and  other  names 
written  over  the  erasure.  The  object  originally  of  in- 
serting the  name  of  Mr.  Esson  in  the  deeds  was,  that  he 
might  not  be  obliged  to  get  conveyances  from  the  par- 
ties who  were  the  original  applicants  for  the  land,  but 
who  had  transferred  their  rights  to  him.  The  Provin- 
cial Secretary  would  not  sign  the  grants,  unless  the 
names  of  the  parties  originally  applying  were  inserted. 
The  grants,  as  originally  drawn  up,  were  destroyed, 
new  ones  prepared,  and  they  were  the  only  ones  ever 
perfected  by  having  the  great  seal  affixed  to  them,  or 
the  Gk>vemor's  signature,  or  the  signature  of 
the  Provincial  Secretary.    The  alterations  were  made 
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Lahdhb   gestion  of  an  officer  of  the  department,  to  avoid  having 

_^'        the  leaves  taken  out  of  it,  they  being  nnmbered ;  and 

woBTH.    so  the  name  of  the  party  originally  applying  for  the 

grant  of  land  was  inserted  in  the  place  fix)m  whence 

Mr.  Essen's  name  was  erased.     From  the  evidence,  the 

reasonable  inference  is,  that  the  Provincial  Secretary 

was  aware  of  this  being  done,  and  was  an  assenting 

party  to  it. 

Without  going  into  the  matter  whether  the  plaintiff 
did  receive  information  at  the  Crown  Lands  Office 
which  went  to  the  extent  of  affirming  that  the  signa- 
ture of  the  Lieutenant-Gbvernor  was  affixed  to  the  grant 
on  the  20th  December,  which  was,  undoubtedly,  a  con- 
siderable time  before  the  name  of  Esson  was  erased 
from  the  record  of  it  in  the  book,  it  is  obvious,  that  the 
documents  in  the  office  which  he  did  see  gave  grounds 
for  believing  that  something  irregular  had  taken  place, 
and  he  may  have  honestly  believed  that  the  alterations 
had  been  made  in  the  grant  after  it  had  been  signed  by 
the  Lieutenant-Governor,  and,  if  so  believing,  he  would 
naturally  think  it  was  his  duty  to  call  the  attention  of 
the  House  to  the  matter  with  a  view  of  having  it  in- 
vestigated. He  was  not  at  that  time  considered  as  in 
any  way  violating  the  rules  of  the  House,  or  entrench- 
ing on  its  rights  and  privileges.  In  fact,  it  was  thought 
necessary  to  enquire  into  the  matter,  and  the  result  of 
the  enquiry  clearly  shewed,  that  the  grave  charge  of 
altering  the  record  of  grants  after  they  had  received 
the  signature  of  the  Lieutenant-Governor  was  not  cor- 
rect. After  that,  it  would  not  be  unreasonable  to  sup- 
pose, that  the  gentleman  making  the  charge  would  ex- 
press his  satisfaction  that  the  enquiry  had  shown  that 
it  was  not  well  founded,  though,  at  the  time  he  made  it, 
he  believed  it  to  be  true,  and  considered  he  had  reason- 
able grounds  for  such  belief.    He  does  not  appear  to 
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have  taken  this  course,  which,  i>erhaps,  would  have      ^^8 
satisfied  the  House,  and  the  diflSiciilty  that  followed   t.a'^m 
might  have  been  avoided.  ^*- 

But  a  statement  or  complaint  made  by  a  member  of  worth. 
the  legislature,  in  his  place  in  the  house,  with  a  view 
of  having  an  enquiry  in  any  matter  in  which  the 
public  have  an  interest,  or,  I  apprehend,  in  which  even 
a  private  person  feels  aggrieved,  takes  higher  ground  of 
privilege  than  an  ordinary  complaint  made  in  a  matter 
in  which  a  party  has  an  interest,  asking  to  have  his 
complaint  legally  investigated. 

When  the  member  makes  his  statement,  he  exercises 
the  right  of  freedom  of  speech,  and,  in  making  charges 
against  gentlemen  holding  official  positions,  very  great 
latitude  is  allowed  in  the  use  of  vituperative  language. 
If  the  language  used  is  unparliamentary,  it  may  be 
taken  down,  and  the  House  decides  ui>on  it.  If  not 
called  to  order,  and  the  House  considers  it  necessary  for 
its  own  dignity  to  enquire  into  the  matter,  it  takes  the 
initiative  and  api>oints  a  committee,  or  institutes  an 
enquiry,  as  the  case  may  be.  The  member  has  only 
exercised  his  right  of  freedom  of  speech  in  bringing  the 
matter  to  the  attention  of  the  House.  If  that  body  is 
to  be  considered  as  the  grand  inquest  of  the  Province, 
who  are  to  devise  the  means  of  correcting  abuses  and 
insuring  good  government  in  matters  within 
their  control,  it  must  be  the  right  and  privi- 
lege of  all  parties,  whether  members  of  the  legis- 
lature, or  private  citizens,  to  place  their  grievances, 
or  the  public  wrongs  complained  of,  before  the  body 
properly  authorized  to  investigate  them  and  grant  re- 
dress. The  member  of  the  legislature,  exercising  his 
right  of  sx>eech,  makes  a  complaint.  If  the  subject 
matter  of  his  complaint  turns  out  on  an  enquiry  not  to 
be  true,  we  have  not  been  shewn  any  authority  or  pre- 
cedent where  a  member  can  be  charged  with  being 
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1878  guilty  of  a  breach  of  the  privileges  of  the  hoiuie  for  so 
LiNDBBS  doing.  If  the  house  thinks  the  enquiry  ought  not  to 
'-  be  made,  and  refnaes  to  take  it  ap,  and  the  membei 
wana.  persists  in  bringing  it  forward,  so  as  to  obstmct  the 
bnsinees  of  the  honse,  it  may  be  that  he  might  then 
become  liable  to  the  censure  of  the  house,  and,  if  he 
persisted  in  the  interruptions  unreasonably,  he  might, 
to  quote  the  words  used  in  Doyle  t.  Falconer,  "  be  re- 
moved or  excluded  for  a  time,  or  even  expelled,"  But 
the  honse,  having  thought  it  was  a  matter  which  re- 
quired their  attention,  took  it  up  and  ordered  an  investi- 
gation, and,  after  that,  I  fail  to  see  how  they  could  pro- 
perly declare,  that  what  the  member  had  done  was  a 
breach  of  their  privileges.  It  seems  to  me,  therefore, 
the  very  foundation  of  the  other  proceedings  fails,  and 
what  was  subsequently  done  cannot  justify  the  expul- 
sion of  the  plaintifi  from  the  seat  which  he  had  a  right 
to  occupy.  Even  in  England,  the  courts  will  see 
whether  what  the  House  of  Commons  declares  to  be 
its  privileges  really  ate  so,  the  mere  affirmance  by  that 
body  that  a  certain  act  is  a  breach  of  their  privileges  will 
not  oust  the  courts  from  enquiring  and  deciding  whether 
the  privilege  claimed  really  exists.  That,  I  understand, 
is  the  effect  of  StockdaU  v.  Hansard  (1).  Lord  Denman 
said,  at  p.  147  : — 

In  tnith,  no  practitwl  difference  can  be  dnwn  benr«en  the  li^t 
la  sutction  »U  things  under  tb»  n&me  of  pririlege,  and  the  ri^t  to 
nanction  lil  things  whkteTer,  by  mervly  ordering  them  to  be  done. 
The  seocmd  prapoeiticHi  differs  bom  the  first  in  words  only.  In  both 
oases,  the  law  would  be  superseded  b;  our  aseemblj ;  and,  hawerer 
digiufied  and  respectable  that  body,  in  whaterer  degree  Huperiw  to 
aU  temptatkms  of  abusutg  their  power,  the  power  claimed  is  arfoi- 
trary  and  irresponsible,  in  itself  the  most  nvmstrooB  and  Intolerable 
oT  all  aboMs.  •  •  •  When  the  matter  falls  within  their 
jurisdiotkn,  no  doubt  we  cannot  question  their  judgment ;  bat  we  are 
m  enquiring  whether  the  sul^t  matter  does  &U  within  the  joria. 

(1)  9A.AE.1. 
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diction  of  the  House  of  Commons.    It  is  contended,  thai  they  can       1878 
biing  it  within  their  jurisdiction  by  declaring  it  so.    To  this  claim,  as 
arising  from  their  privileges,  I  have  already  stated  my  answer.     It  is 
perfectly  clear,  that  none  of  these  Courts  could  give  themselves      WooD- 
jurisdiction  by  aoyudging  that  they  eiyoy  it.  worth. 

Taking  the  resolations  as  the  ground  of  the  action  of 
the  assembly,  I  fail  to  see  how  the  matter  put  forth  by 
them  waa  a  breach  of  the  privileges  of  the  house. 
We  must,  as  the  law  is  now  decided  to  be,  examine  the 
validity  of  the  grounds  put  forth  (1). 

Under  the  practice  in  the  English  Parliament, 
or  in  the  Legislature  of  Nova  Scotia,  as  far  as  I 
am  informed,  the  making,  by  one  member  against  an- 
other, of  an  unfounded  charge  which  has  been  inquired 
into  by  the  house,  does  not  constitute  a  breach  of 
privilege.  The  cases  referred  to  on  the  argument  of 
Mr.  Dunscomb's  charge  against  Sir  James  Graham,  and 
Mr.  Cobbett's  against  Sir  Robert  Peel,  shew  the  length  to 
which  vitux)erative  charges  are  sometimes  made  in  the 
House  of  Commons  in  England,  and  how  they  are  dealt 
with ;  and  the  recent  case  of  Mr.  Plimsoll  may  have  some 
bearing  on  the  subject.  But  if  the  house  yields  to  the 
charge,  so  far  as  to  order  an  enquiry,  then  the  matter  is 
pursued  by  them,  and  it  seems  to  me  that  after  that 
they  cannot  properly  say  the  party  giving  the  informa- 
tion has  been  guilty  of  a  breach  of  their  pri  vilegefs.  And 
in  the  present  case  none  can  doubt  that  it  was  a  matter 
which  properly  called  for  enquiry,  though  the  charge, 
as  made  by  the  plaintiff  in  reference  to  it,  was  not  sus- 
tained. It  would  be  laying  down  a  very  unsatisfactory 
rule,  to  make  the  contingency  of  a  rei>ort  of  a  committee 
being  favorable  or  unfavorable  to  a  charge  the  ground 
of  declaring  a  member  of  the  house  guilty  or  not  guilty 
of  a  breach  of  its  privileges.  One  of  the  first  and  greatest 
of  its  privil^es  is  free  speech,  and  one  of  the  advan- 

(l)  In  re  Sheriff  of  Middlesex,  11  A.  &  B.  293,  294. 
14 
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jlI2^^  and  denouncing  abuses  by  means  of  such  free  speech. 

yj'  The  House,  having  declared  the  plaintiff  guilty  of  a 

WORTH,    breach  of  its  privileges,  in  making  the  charge  referred 

to,  required  him  to  appear  at  the  bar  of  the  House,  with 

the  doors  open,  and  make  the  following  apology,  which 

was  dictated  by  the  house,  viz. : 

Being  convinced  that  in  making  the  charge  I  did  so  without  suffici- 
ent evidence  to  authorize  me,  in  my  place  in  parliament,  to  accuse 
a  member  of  so  serious  an  offence,  I  do  now  apologize  therefor  to 
this  House,  and  trust  to  be  excused  by  this  House  for  having  pre- 
ferred such  a  charge  without  sufficient  and  due  consideration. 

What  right  had  they  to  require  him  to  make  this 
apology  ?  Was  it  necessary  to  do  so  in  order  to  go  on 
with  the  public  business  ?  He  had  made  the  charge 
several  days  before  that,  so  that  the  offence,  if  it  were 
an  offence  at  all,  had  been  committed  in  a  way  appar- 
ently not  interfering  with  the  prox>er  action  of  that 
body ;  so  there  would  be  no  pretence  that  he  was  to 
ai>ologize  for  that.  Then  the  other  alternative  is,  that 
this  was  a  punishment  inflicted  on  him  by  the  House 
for  the  offence  they  had  declared  him  guilty  of,  viz. :  a 
breach  of  the  privileges  of  the  House.  Doyle  v.  Fal- 
coner declares  they  have  no  power  to  punish  even  for  a 
contempt ;  therefore,  I  think  it  clear  they  have  no  such 
power  by  resolving  that  a  party  had  been  guilty  of  a 
breach  of  their  privileges,  when,  in  truth,  they  failed 
to  show  that  any  privilege  which  they  possessed  had 
been  interfered  with.  It  may  be  here  observed,  that 
many  persons  would  consider  being  compelled  to  make 
an  apology  of  the  kind  here  dictated  a  greater  punish- 
ment than  being  sent  to  prison  for  the  remainder  of  the 
session,  and  it  can  hardly  be  said,  that  being  compelled 
to  make  such  an  apology  by  order  of  the  House  is  not 
a  punishment. 

They  followed  up  the  order  requiring  an  apology, 
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the  plaintiff  haying  declined  to  make  it,  with  a  further      1878 
resolution,  that  such  refusal  was  a  contempt  of  the  la^^^^ 
House ;  that  the  House  could  not,  consistent  with  its     ^^* 

Wood* 

dignity,  admit  the  plaintiff  to  take  his  seat  until  he  wouth. 
complied  with  the  order  of  the  House,  and  that  he  be 
required  forthwith  to  withdraw  from  the  House  until 
the  apology  was  made.  He  having  taken  his  seat  with- 
out making  the  apology,  it  was  resolved,  that  he  be 
forthwith  removed  from  the  House  by  the  Sergeant-at- 
Arms,  and  excluded  therefrom  until  he  signified  to  the 
Speaker  that  he  was  prepared  to  make  the  ai>ology  re- 
quired by  the  House ;  and  thereui>on  the  plaintiff  was 
removed  from  the  House  by  the  Sergeant-at-Arms  and 
his  assistant,  two  of  the  defendants. 

It  cannot  be  pretended,  that  on  his  removal  from  the 
House  on  the  28th  of  April,  he  was  then  obstructing 
their  deliberations  by  the  charge  he  had  made  on  the 
16th  of  April,  twelve  days  before,  and  they  do  not,  in 
any  way,  by  their  resolutions  so  assert.  If  he  was  re. 
moved  as  a  punishment  for  his  contempt  in  not  obey- 
ing the  order  of  the  House  as  to  making  the  apology 
dictated,  the  decided  cases  show  they  had  not  the  power 
to  punish  for  such  a  contempt,  though  in  the  face  of 
the  House,  as  his  refusal  did  not  necessarily  interfere 
with  or  interrupt  the  business  of  the  House ;  or,  if  it 
did,  the  interruption  arose  from  the  act  of  the  House, 
and  not  of  the  plaintiff. 

If  it  be  admitted  that  the  making  of  the  charge,  no 
exception  being  taken  to  it  at  the  time,  was  not  a  viola- 
tion of  the  privileges  of  the  House,  it  would  seem 
strange  indeed,  if  a  refusal  to  make  an  apology,  based 
on  the  ground  of  the  plaintiff  having  been  guilty  of  such 
a  breach  of  privilege,  could  properly  be  declared  a  con- 
tempt. 

It  seems  to  me  to  be  a  subtilty  and  refinement  not 
14i 
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warranted  by  the  facts  to  hold,  that  the  order  excluding 
him  from  his  seat  was  not  in  the  nature  of  punishment, 
either  for  the  alleged  breach  of  the  privil^es  of  the 
House,  or  the  alleged  contempt  in  not  obeying  the  order 
of  the  House  to  make  the  apology.  If  he  signified  his 
willingness  to  make  the  apology,  he  would  be  purged 
frt>m  his  contempt. 

I  do  not  suppose  it  is  pretended,  that  if  the  House 
ordered  the  removal  of  a  member  fit>m  his  seat,  without 
assigning  any  cause  therefor  other  than  that  the  House 
had  ordered  him  not  to  appear  again  in  the  House,  or 
to  occupy  his  seat,  and  yet  he  was  in  his  seat,  that  that 
would  be  a  justification  for  the  trespass  and  force  used 
in  removing  him  from  the  place  which,  but  for  the 
order,  he  would  have  a  right  to  be  in,  and  where  it  was 
his  duty  to  attend.  So  here,  the  matter  suggested  as  a 
justification  for  the  plaintiff's  removal,  according  to  the 
principle  of  the  last  decided  cases,  no  more  authorises 
it  than  the  disobedience  of  the  order  not  to  appear  in 
his  seat  would  justify  it  in  the  case  above  supposed. 

As  to  the  extraneous  matter  referred  to,  not  recited  in 
the  resolutions  of  the  House  of  Assembly,  as  the  ground 
on  which  the  plaintiff*  was  removed  from  his  seat,  I 
will  only  say,  that  the  language  used  by  the  plaintiff* 
on  several  occasions  seems  to  have  been  peculiarly  offen- 
sive, but  the  attention  of  the  House  does  not  appear  to 
have  been  drawn  to  it,  and  I  fail  to  see  how  that  could 
be  a  justification  of  the  trespass  complained  of^  and  it 
is  not  stated  in  the  resolutions  as  a  ground  for  directing 
his  removal  from  his  seat. 

The  learned  judge  who  tried  the  cause  left  it  to  the 
iury  to  say  whether  the  plaintiff  was  removed  because 
he  obstructed  the  business,  or  as  a  punishment  for  a 
contempt  in  refusing  to  apologize  for  a  past  offence.  I 
quote  the  following  paragraph  from  his  charge : 
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As  the  matter  stands,  you  are  to  consider,  whether,  on  the  one 
hand,  turning  the  plaintiff  out  at  the  time  and  in  the  manner  proved 
was  in  point  of  fact  necessary,  on  the  ground  that  he  was  an  ohstruo- 
tion  to  the  business  of  the  house,  in  which  case  he  would  have  no 
right  of  action ;  on  the  other  hand,  whether,  or  not  he  was  removed,  not 
because  he  was  such  an  obstruction,  but  merely  for  a  contempt  in 
refusing  to  make  an  apology  for  a  past  offence.  If  you  find  the  latter 
to  be  the  case,  that  is,  that  the  exacting  the  apology  was  a  penalty 
for  a  past  offence,  and  that  the  plaintiff  was  turned  out  merely  be- 
caose  he  would  not  repeat  that  apology,  though  not  obstructing  the 
business,  you  ought  to  give  him  a  verdict. 

I  think  the  law  thus  laid  down  is  correct,  and  that  the 
finding  of  the  jury  ought  to  be  sustained.  The  jury 
haying  found  that  the  plaintifi*  was  removed  from  his 
seat,  because  he  would  not  repeat  the  apology  for  the 
I>a8t  offence,  and  not  because  he  was  obstructing  the 
business  of  the  house,  and  as  I  consider  that,  in  that 
view  of  the  facts,  the  plaintiff  has  made  out  his  casct 
and  in  law  is  entitled  to  retain  his  verdict,  the  tenth 
plea  seems  of  little  consequence.  It  would  seem  absurd 
to  send  down  an  issue  to  be  tried  when  it  must  fedly 
either  as  to  the  facts  or  the  law.  It  was  stated  on  the 
argument,  and  not  denied,  as  I  understood  it,  that  by 
the  practice  in  Nova  Scotia  pleas  may  be  withdrawn 
from  the  consideration  of  a  jury  by  a  judge  at  the  triali 
and  that  an  issue  so  withd^wn  from  the  jury  is  never 
sent  down  for  another  trial  when  the  facts  contained  in 
it  have  been  in  effect  passed  upon  by  the  jury. 

I  think  the  appeal  should  be  dismissed  with 

BlTOHIE,  J. : — 

I  think  a  series  of  authorities,  binding  on  this 
clearly  establish  that  the  House  of  Assembly  of  Nova 
Scotia  has  no  power  to  punish  for  any  offence  not  an 
immediate  obstruction  to  the  due  course  of  its  proceed- 
ings and  the  proper  exercise  of  its  functions,  such  power 
not  being  an  essential  attribute,  nor  essentially  neces- 
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1878  sary,  for  the  exerciBe  of  its  fonctions  by  a  local  l^is- 
jJ^T^^  latue,  and  not  belonging  to  it  as  a  necessary  or  legal 
^'  incident ;  and  that,  without  prescription  or  statute, 
local  l^islatures  haye  not  the  privileges  which  be- 
long to  the  House  of  (Tommons  of  Oreat  Britain  by  the 
Lex  et  consuetude  Parliamenti.  In  this  case,  to  afford 
a  good  defence,  defendants  were  bound  to  all^e,  and 
prove,  all  the  circumstances  which  made  it  right  and 
proper  for  them  to  interfere  with  the  Plaintiff'  at  the 
time  they  caused  him  to  be  removed  from  his  place  in 
the  House  of  Assembly, — such  interference  being 
primd  facie  against  right.  The  allegations  and  circum- 
stances shown  in  this  case  afford,  in  my  opinion,  no 
justification  for  Plaintiff^'s  removal ;  he  was  not  then 
guilty  of  disorderly  conduct  in  the  House,  or  interfer- 
ing with,  or  in  any  way  obstructing,  the  deliberations 
or  business,  or  preventing  the  proper  action  of  the 
House,  or  doing  any  act  rendering  it  necessary,  for  self- 
preservation  or  maintenance  of  good  order,  that  he 
should  be  removed. 

The  Defendants  cannot  condemn  and  punish  for  one 
offence,  and  justify  for  another.  We  cannot  look  at 
what  the  Plaintiff  may  have  said  or  done  on  previous 
occasions.  It  is  possible  there  may  have  been  occasions 
when  his  language  and  conduct  may  have  been  such  as 
would,  with  a  view  to  the  preservation  of  good  order, 
decorum,  and  the  efficient  discharge  by  members  of 
their  legislative  duties,  have  justified  action  being  taken 
by  the  House ;  but  whether  this  may  have  been  so  or 
not  cannot  affect  the  present  enquiry.  The  simple 
question  now  is,  were  Defendants  justified  in  removing 
plaintiff  for  the  avowed  cause  for  which  he  was  re- 
moved ?  The  misconduct  Plaintiff  was  charged  with 
was  having  preferred  a  charge  against  the  Provincial 
Secretary  "  without  adequate  and  sufficient  evidence  to 
sustain  the  same,  or  the  proper  or  necessary  preliminary 
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inyestigation  reqtdsite  to  the  formation  of  a  correct      ^878 
opinion  thereon,"  and  for  doing  which  the  House  re-   l^ndbbs 
solved.  Plaintiff  "  had  been  guilty  of  a  breach  of  privi-     — f  • 
lege,"  and  adjudged  Plaintiff  to  appear  at  the  Bar  of    woeth. 
the    House,    and,    with    the    doors    of   the    House 
opon,  make  a  certain  dictated  apology ;  which  Plain- 
tiff haying  declined  to  do  the  House  then  resolved, 
th&t  it  could  not,  consistently  with  its  dignity,  admit 
PUintiff  to  take  his  seat  until  he  complied  with  the 
order  of  the  House,  and  that  he  be  required  forthwith 
to  withdraw  from  the  House  until  such  apology  be 
made.      Plaintiff  having  declined  to  withdraw,  the 
Htuse  then  resolved,  that  Plaintiff  be  forthwith  "  re- 
moved from  the  House  by  the  Sergeant-at-Arms  and  be 
excluded  therefrom,  until  he  shall  have  signified  to  the 
Sjeaker  that  he  is  prepared  to  make  the  apology  re- 
qiired  by  the  House,"  and  the  Plaintiff,  in  pursuance 
of  such  resolution,  was  removed  from  the  House  by  the 
Sirgeant-at-arms  and  his  assistant,  two  of  the  Defen- 
dmts. 

It  api>ears  that  rumors  were  afloat  relative  to  the 
Crown  Land  Office,  and  Plaintiff,  as  a  member  of  the 
Zjegislature,  went  there  for  information,  and,  in  conse- 
quence of  what  he  there  heard  and  discovered,  in  his 
place  in  the  House  of  Assembly  made  the  charge.  If 
the  Plaintiff  believed,  and  had  reasonable  grounds  for 
believing,  the  charge  to  be  true,  or  honestly  and  fairly 
believed  the  public  interests  demanded  that  it  should 
be  investigated,  and,  in  the  bond  fde  discharge  of  his 
public  duty,  brought  the  matter  in  a  decorous  and  pro- 
per manner  under  the  consideration  of  the  House,  he 
was,  no  doubt,  acting  in  the  prox>er  discharge  of  his 
duty  as  an  independent  representative  of  the  people,  and 
not  open  to  reproach,  still  less  punishment.  When  the 
charge  was  so  made  the  House  do  not  appear  to  have 
taken  exception  to  the  manner  or  language  in  which  it 
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^^^  was  made  (which  under  the  cmmmsUiioeB  might,  and 
rery  poasiblj  onght,  to  hare  been  done),  nor  did  tie 
House  require  the  Plaintiff  to  present  a  pHwtdfmcie  caie, 
nor  reqnire  to  be  stated  any  ground  on  which  the  change 
was  based,  nor  was  the  Plaintiff*  reqnired  to  satisfy  iie 
House  that  there  was  reasonable  or  probable  gnmnd  br 
the  chaige,  nor  did  the  Honse  in  any  way  resolre  tlat 
the  Plaintiff  in  Tn^lriTigr  the  chaige,  either  as  to  manier 
or  matter,  was  out  of  order;  bat,  on  the  c<mtrary ,  ordeBd 
the  charge  to  be  inyestigated  by  a  committee,  wheh 
committee,  after  inrestigation,  fonnd,  and  no  doubt  po- 
perly  found,  the  charge  unfounded,  and  that  the  evideice 
completely  exculpated  the  ProTindal  Secretary.  Brc  a 
minority  report  stated  reasons  which,  in  the  opinionof 
the  member  signing  it,  justified  Plaintiff  in  demandiig 
the  inyestigation  which  had  just  then  taken  place.  It 
is  dear,  that  the  mere  &ct  that  the  evidence  did  mt 
sustain  the  charge  could  not  be  a  breach  of  privil^e. 
If  there  were  reasonable  grounds  for  making  the  chai^ 
then  the  Plaintiff  performed  but  a  public  duty  in  lad- 
ing it  before  the  L^islature.  Before  the  committe 
the  Plaintiff  api>ears  to  hare  offered  evidence  to  shoy 
the  information  he  received  at  the  Crown  Land  Office 
and  which,  he  allied,  justified  him  in  putting  forward 
the  charge  and  bringing  it  under  the  notice  of  the 
House ;  but  this  evidence  a  majority  of  the  committee 
appear  persistently  and  determinately  to  have  refused 
to  permit  to  be  given,  and  the  House,  without  further 
evidence  or  trial,  or  even  calling  on  Plaintiff  for  an 
explanation,  as  Lord  Denman  expresses  it, ''  with  one 
voice,  accused,  condemned  and  executed  "  the  plaintiff 
in  this  proceeding. 

I  can  see  nothing  whatever  to  justify  this  action  of 
the  House.  They  undertook  to  exercise  judicial  func- 
tions they  clearly,  under  the  authorities,  did  not  possess. 
They  had  no  power,  for  the  cause  alleged,  to  adjudge 
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Plaintiff  guilty  of  a  contempt,  or  breach  of  privilege,      1878 
and  subject  him  to  the  galling  punishment  of  making   j^H^^^m 
a  most  humiliating  apology,  not  as  a  member  in  his     y^^j^ 
place  in  the  House,  but  as  a  culprit  at  the  bar  of  the    wobtb. 
House,  with  the  doors  of  the  House  open ;   still  less 
ought  this  to  have  been  done  without  calling  on  Plain- 
tiff* for  any  explanation,  and  without  any  evidence,  trial 
or  investigation  whatever  of  the  offence  of  which  they 
adjudged  him  guilty. 

I  think  the  verdict  and  judgment  of  the  Court  below 
right,  and  the  damages,  under  the  circumstances, 
moderate. 

Strang  and  Foumier,  J.  J.,  concurred. 

Tasohsbeau,  J. : — 

I  must  acknowledge  the  singularity  of  the  position  I 
occupy  in  the  present  case.  If  I  decide  in  favor  of  the 
Appellants,  I  am  consistent  with  myself,  and  I  can  safely 
say  that  my  opinion  is  supported :  1st.  By  numerous 
judgments  rendered  in  the  same  sense  for  the  last 
seventy  years  without  interruption  in  the  Province  of 
Lower  Canada,  now  the  Province  of  Quebec,  by  the 
Ughest  court  of  law  ;  2nd.  By  several  judgments 
rendered  in  England  by  the  highest  tribunal  of  the 
land ;  8rd.  By  the  judgments  of  the  Supreme  Court  of 
the  United  States  of  America  (1). 

If,  on  the  contrary,  and  on  the  strength  of  several 
judgments  rendered  in  England  overruling  those  hinted 
at  by  me  as  English  decisions,  I  change  my  opinion, 
and  am  induced  to  reject  the  present  appeal,  I  consider 
it  would  amount  to  a  declaration  on  my  part,  that  all 
our  decisions  in  the  Province  of  Quebec,  as  well  as  all 
the  previous  judgments  rendered  in  England  in  the 

(1)  Sm  AnderMon  v.  XHinn,  6  Wheaion  204. 
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1878      same  sense,  were  against  law.    This  proposition  I  can- 
L^^iJ^I^  not  admit  willingly. 

y^'  A  short  reference  to  the  cases  in  which  these  judg- 

ments were    rendered  will  certainly  account  for  my 
fears  of  inconsistency  with  myself. 

There  were  in  February,  1832,  at  the  city  of 
Quebec^  the  two  cases  of  the  Queen  v.  Tracey  and 
Duvemay  ( 1),  in  which  the  Court  of  King'is  Bench  unani- 
mously decided,  that  the  legislature  of  the  then  Province 
of  Lower  Canada  possessed  the  power  of  committing 
for  contempt  in  a  case  of  libel  by  the  press,  and  that 
this  i>ower  was  incident  to  that  branch  of  the  legisla- 
ture (the  Legislative  Council)  ex  necessitate  ret ;  that  it 
had  in  itself  the  elements  of  its  own  preservation,  did,  in 
fact,  possess  those  rights  which  are  inherent  to  similar 
bodies,  and  without  which  it  would  be  constantly  ex- 
I>osed  to  contempt  and  destruction. 

The  same  decisions  as  to  the  Province  of  Quebec^  then 
Lower  Canada^  are  to  be  found  in  the  following  cases  as 
reported :  1st.  Ezparte  Louis  Lavoie^  (2) ;  2nd.  Exparte 
Monk,  in  the  year  181*7  (3) ;  3rd.  The  case  of  Mr.  Youngs 
in  1793;  4th.  The  case  of  exparte  Dansereau^  in 
1875,  in  which  case  I  sat  as  a  member  of  the  Court  of 
AppesJs  of  the  Province  of  Q^ebec  (4). 

As  to  the  English  cases,  I  quote  Burdett  v.  Abbot  (5), 
and  Beaumont  and  Barrett  (6).  But  these  last  English 
cases  were,  to  a  certain  extent,  overruled  by  the  deci- 
sion of  the  Privy  Council  in  the  case  of  Kielley  v. 
Carson,  (7). 

I,  for  one,  have  the  greatest  respect  for  all  the  deci- 
sions of  the  highest  court  of  England,  and  should  con- 
sider myself  bound  by  the  judgment  in  Kielley  v. 

(1)  Stuart's  Rep.  478.  (5)  14  East  1 . 

(2)  5  L.  C.  R  99.  (6)  1  Moore  P.  C.  C.  59. 

(3)  Stuart's  R.  120.  (7)  4  Moore  P.  C.  C.  63. 

(4)  19L.C.Jur.  210. 
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Carson,  as  one  of  the  last  leading  decisions,  were  it  not      1878 
for  a  material  difference  I  observe  between  that  and  the   Laxvmbb 
present  case,  which  was  one  of  contempt  committed     ^' 
within  the  House,  and  daring  its  sittings,  and  not  one    wosth. 
merely  of  contempt  committed  outside  of  the  House.   I 
infer  this  difference  from  the  summary  of  the  report 
and  the  reasons  of  Baron  Parke  in  Kielley  v.  Carson, 
above  mentioned. 

The  contempt  complained  of  in  the  present  case  was 
committed  within  the  House,  and  during  its  sittings. 
It  was  incumbent  on  the  House,  I  apprehend,  to  notice 
the  contempt,  and  it  was  accordingly  done.  The  words 
made  use  of  by  the  Respondent  on  the  occasion  in  ques- 
tion were  uttered  by  him  as  a  member  of  the  House, 
and  were  of  such  a  character  as  to  be  derogatory  to  the 
honor  of  the  House,  and  particularly  to  that  of  one  of 
its  members,  who  was  accused  by  the  Bespondent  of  no 
less  a  crime  than  that  of  forgery.  The  House  could  at 
once  pass  a  sentence  of  condemnation  against  him  for 
using  such  language,  so  derogatory  to  its  dignity,  and 
so  offensive  to  one  of  its  members,  and  so  calculated  to 
disturb  the  proceedings  of  the  assembly  and  to  create 
disorder;  but  the  House  thought  it  more  fitting  to 
challenge  the  accusation  by  appointing  a  committee  to 
enquire  into  and  report  on  the  circumstances  of  the 
case.  The  committee  reported  that  the  respondent  had 
no  grounds  whatever  to  justify  such  an  accusation,  and 
ordered  him  to  make  an  apology  to  the  House,  which, 
it  is  true,  was  a  written  one,  and  on  his  refusal  to  make 
the  apology  he  was  expelled  from  the  House.  Now,  I 
do  not  think,  that  should  our  decision  be  against  the 
Bespondent,  it  would  be  contrary  to  that  of  the  Privy 
Council  in  Kielley  v.  Carson,  which  was,  as  I  said,  for  a 
contempt  outside  of  the  House.  Had  the  House  allowed 
this  conduct  of  the  Bespondent  to  pass  unchallenged,  it 
would  have  exposed  itself  to  the  mockery  of  the  public, 
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1^78  it  would  have  been  a  crael  treatment  of  one  of  its  mem- 
Jjmn  bers,  and  exposed  the  futore  legislation  of  the  Provinoe 
^'  to  such  a  danger  as  to  deter  candidates  for  parliamentary 
honors  from  coming  forward.  The  sentence  of  expul- 
sion was  not  for  a  past  or  condoned  offence,  but  for  a 
continuing  offence  from  the  first  moment  of  the  Re- 
spondent's utterance  of  an  unfotmded  accusation.  It 
was  a  necessity  for  the  House  to  resent  the  charge,  and 
protect  one  of  its  members,  after  enquiry,  which  was,  in 
fact,  due  to  the  Respondent  himself^  and  to  the  member 
against  whom  it  was  preferred.  So  far,  it  seems  evident 
to  me,  that  the  case  of  Kielley  v  Carson^  far  from  being 
adverse  to  the  pretensions  of  the  appellants,  does,  in 
fact,  supi)ort  them. 

But  a  new  feature,  and,  I  may  say,  a  great  complica- 
tion, has  been  brought  into  the  case  by  the  judgment 
of  the  Privy  Council  in  England  in  the  case  of  Doyle  v. 
Falconer  (1),  which  judgment  is  to  the  effect,  that  the 
Legislature  of  Dominica  did  not  possess  the  i)ower  of 
punishing  a  contempt,  even  if  committed  in  its  presence 
and  by  one  of  its  members.  I  am  forced  to  submit  to 
this  judgment  of  the  highest  tribtmal  of  England  in 
Doyle  V.  Falconer,  This  judgment  being  the  last  on 
the  subject  is  binding  on  this  court,  as  much  as  the 
ruling  in  Kielley  v.  Carson,  before  its  overruling  by 
Doyle  V.  Falconer  (2),  would  have  been.  I,  therefore,  de- 
clare, though  most  unwillingly,  in  favor  of  a  confirma- 
tion of  the  judgment  appealed  from. 

Henby,  J. : — 

Whilst  agreeing  with  the  general  conclusions  arrived 
at  by  my  learned  brethren,  but  holding  views  in 
some  respects  different,  I  have  considered  it  right  to 
express  them.    The  Law  of  Parliament  is  defined  by 

(1)  L,  B.  1  P.  C.  App.  328.  (2)  L.  B.  1  P.  C.  App.  328. 
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Coke  (1)  and  Blackstone  (2),  those  eminent  legal  anthori-      1878 
ties,  thus :  ''  As  every  Court  of  Justice  hath  laws  and   l^icmbb 
customs  for  its  direction,  some  the  civil  and  canon,     «^^' 
some  the  common  law,  others  their  own  peculiar  laws    wovn. 
and  customs ;  so  the  High  Court  of  Parliament  hath  also 
its  own  peculiar  law,  called  the  Lex  et  consuetudo  Par' 
liamentiy    "  This  law,"  says  May,   in  his  treatise  on 
the  law,  privileges,  proceedings  and  usage  of  Parlia- 
ment (8), ''  is  admitted  to  be  part  of  the  unwritten  law  of 
the  land,  and  as  such,  is  only  to  be  collected,  according 
to  the  words  of  Sir  Edward  Coke,  *  Out  of  the  rolls  of 
Parliament  and  other  records,  and  by  precedents  and 
continued  experience.' " 

"  The  only  method, "  says  Blackstone  (4),  "  of  proving 
that  this  or  that  maxim  is  a  rule  of  the  common  law, 
is  by  showing,  that  it  hath  always  been  the  custom  to 
observe  it, '  and  "  it  is  laid  down  as  a  general  rule  that 
the  decisions  of  Courts  of  Justice  are  the  evidence  of 
what  is  common  law."  After  quoting  the  foregoing, 
May  says :  "  The  same  rule  is  strictly  applicable  to  mat. 
ters  of  privilege  and  to  the  expounding  of  the  unwrit- 
ten law  of  Parliament;"  and  adds,  "but  although 
either  House  may  expound  the  law  of  parliament,  and 
vindicate  its  own  privileges,  it  is  agreed  that  no  new 
privilege  can  be  created."  As  far  back  as  1704  it  was 
resolved  and  agreed  by  the  House  of  Lords  and  House 
of  Commons : 

That  neither  Houses  of  Parliament  have  power,  by  any  vote  or 
declaration,  to  create  to  themselves  new  privileges,  not  warranted 
by  the  known  laws  and  customs  of  Parliament  (1). 

The  Lex  et  consuetudo  Parliamenti,  by  all  the  late  deci- 
sions, have  limits.  They  cannot  be  added  to  and  new 
cases  of  privilege  adjudged,  even  by  the  House  of  Com- 

(1)  4  Ins.  14.  (4)  1  Com.  58,  71. 

(2)  1  BL  Com.  163.  (2)  8  Grey's  debates,  232. 

(3)  3rd  Ed.,  p.  60. 
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1878  moiis  of  England.  K  that  body  punisked  for  an  offence, 
T..^^^^i^  not  one  by  the  law  and  custom  of  Parliament,  and 
*•  thereby  created  a  new  privilege,  is  it  to  be  said  that 
woBTH.  there  is  at  the  present  day  no  judicial  tribunal  to  give 
relief  and  that  the  resolution  of  the  House  of  Com- 
mons should  be  above  judicial  enquiry  ?  I  cannot  so 
think,  for  such  would  be  contrary  to  the  principles  laid 
down  by  several  learned  judges  in  England,  and  now 
generally  accepted  as  the  rule  and  law.  K  the  warrant 
of  a  Speaker,  under  an  order  of  the  House  for  the  arrest 
of  a  member,  or  other  party,  disclosed  on  the  fietce  of  it 
the  nature  of  an  alleged  contempt,  all  the  later  decisions 
of  the  judges  in  England  insist  upon  the  right  of  the 
courts  to  inquire  whether  the  grievance  was  or  was  not 
a  contempt  under  the  law  and  customs  of  Parliament, 
and  such  decisions,  most  pointedly  expressed,  have  been 
long  submitted  to  by  the  House  oi  Commons.  Lord 
Denman  and  other  eminent  judges  held  this  doctrine, 
and  it  is  not  now  questioned,  and  in  one  of  his  highly 
learned  and  exhaustive  judgments  on  this  point,  he  says 
there  is  no  power  in  England  above  the  law.  K,  there- 
fore, the  House  of  Commons  has  jurisdiction  as  a  court 
only  from  the  law  and  custom  of  Parliament,  and  the  right 
to  commit  for  a  contempt  is  held  to  rest  solely  thereon, 
whence  came  the  right  of  the  Local  Legislature  of 
a  Province  to  try  and  adjudicate  upon  a  matter  of 
alleged  contempt  ?  It  cannot  be  claimed,  that  what 
the  House  of  Commons,  after  centuries  of  political  con- 
tests, with  the  voice  of  the  nation  to  back  it,  found  it 
necessary  to  assume  in  the  peculiar  relations  existing, 
in  the  shape  of  judicial  functions,  which  the  nation 
ratified  as  necessary  to  curb  and  control  judges  more 
immediately  under  the  control  of  despotic  sovereigns, 
should  be  at  all  necessary  or  proper  in  regard  to  Pro- 
vincial Legislatures.  Involved  in  the  latest  and  most 
learned  decisions  of  the  judges  in  England  may  be 


70L.  IL]         JANUAEY  SESSION,  IS18.  211 

fairly    assiimed  is  the    proposition,   that  the  House      1878 
of  Commons  depends  solely  on  the  law  and  custom  of   t.^^^^^ 
Parliament  for  its  right  to  adjudicate  for  a  contempt,        *• 
and  that,  as  a  new  privilege,  it  could  not  now  be  as-    wo^ 
sumed.    In  the  one  case,  the  life  of  the  Constitution  of 
the  country  was  often  endangered,  and  might  have  been 
wholly  lost,  but  for  the  assumption  of  this  power  by 
the  House  of  Commons  of  England;    in  the  other, 
no  such  consequences  could  arise.    The  Constitutions 
of  the  Provincial  Legislatures  were  never  subject  to 
such  perils.    Derived  from  "  Orders  in  Council "  and 
'*  Instructions  "  to  Lieutenant-Gk>vemor8,  and,  of  later 
years,  from  acts  of    Parliament,    and  the  Provincial 
Judges  being  from  the  earliest  times  felt  to  be  indepen- 
dent of  executive  interference,  the  same  necessity  never 
existed,  as  it  did  formerly  in  England,  for  a  legislative 
balancing  i)ower  over  them. 

It  is  claimed,  as  necessary  to  the  proper  discharge  of 
their  functions,  that  the  Provincial  Local  Legislatures 
should  have  the  right  to  adjudicate  in  regard  to  cases 
of  alleged  contempt  in  relation  to  those  bodies  ;  and  the 
jurisprudence  of  the  United  States  is  referred  to  as  a 
fitting  guide  to  us;  but  the  reasons  that  might  be 
sound  in  regard  to  Congress  and  the  State  Legislatures 
do  not  at  all  justify  the  adoption  of  the  same  power  by 
the  Provincial  Legislatures.  While  under  the  Consti- 
tution of  the  United  States  the  General  and  State  Legis- 
latures are  each,  in  its  proper  sphere,  paramount,  and 
have  inherent  constitutional  rights  and  privileges,  the 
Provincial  Legislatures  are  now  the  creatures  of  an  act 
of  ParUament  by  which  their  functions  are  comparative- 
ly limited  and  confined  to  certain  subjects,  and  which, 
by  other  acts  of  Parliament,  may  be  abridged  or  altered, 
from  time  to  time. 

I  cannot  discover  how  any  Provincial  Assembly  could 
obtain  any  right  to  exercise  judicial  functions,  unless 
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1^^      by  legislation ;  for  there  are  no  laws  or  customs  pecn- 
L4jn>BBi  liar  to  each  which  wonld  give  the  right  by  which  an 
wSm.     ""^^^  contempt  could  be  tried.    Without  receiving 
woBTB.    by  legislation  the  same  i)ower  as  is  exercised  by  the 
House  of  Commons,  and  without  law  or  custom  of  Par- 
liament of  their  own  to  warrant  such  a  trial,  how  did 
they  get  it  ?    I  have  tried  in  vain  for  any  source  fix>m 
which  it  could  have  come. 

It  is,  however,  contended,  that  the  i)ower  to  try  one 
of  its  own  members,  or  others,  for  a  contempt,  is  neces- 
sary to  the  due  exercise  of  its  functions  by  a  Provincial 
Assembly.  I  confess  I  cannot  see  it.  It  is  admitted  on 
all  sides  that  such  Legislative  Assembly  can  exercise 
the  right  of  ejection  of  a  member  from  the  l^islative 
hall,  if  necessary  to  the  carrying  on  of  debate  or  busi- 
ness, and  may  continue  to  exclude  him  so  long  as  his 
presence  is  an  obstacle  to  the  exercise  of  the  functions 
of  the  body.  The  body  can,  for  like  cause,  remove 
every  other  impediment  to  its  legitimate  business,  and 
if  proceedings  should  be  taken  to  recover  damages  for 
such  ejection  or  removal,  the  justification  will  depend 
on  the  necessity.  It  is  objected,  however,  that  a  mem- 
ber may  continue  to  obstruct,  and  it  would,  therefore,  be 
necessary  to  have  him  expelled  or  ejected  for  a  given 
time.  It  is  true,  that  such  a  contingency  might  arise, 
but  the  same  might  be  apprehended  to  arise  in  other 
bodies  where  obstruction  would  be  relatively  as  injuri- 
ous as  in  a  Provincial  Assembly.  In  the  numerous 
civic  organizations  throughout  the  Dominion  it  is  not 
less  necessary  that  obstructions  by  members,  or  other- 
wise^  should  be  prevented,  and  the  same  may  be  said 
of  church  and  other  meetings  where  order  is  to  be  pre- 
served. In  none  of  these  does  the  right  exist  to  try  a 
member,  or  another,  for  a  contempt,  and  still  there  is 
no  complaint  that  the  functions  of  any  of  those  bodies 
have  been  obstructed  in  consequence  of  the  absence  of 
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tHat  i)ower.  The  comparatively  few  cases  that  are 
found  in  Provincial  and  Imperial  records  as  to  Provin- 
cial cases  would  be  a  strong  argument  against  the 
necessity  for  the  exercise  of  the  power  to  adjudicate 
upon  charges  of  contempt.  One  of  the  most  important 
principles  underlying  the  successful  and  prox>er  ad- 
ministration of  justice  is,  that  those  who  pass  upon  the 
facts,  and  those  who  expouna  tho  law,  should  be  with- 
out interest  or  prejudice ;  and  how,  then,  are  such  princi- 
ples maintained  when  the  same  excited  (it  might  be 
ix)litical)  majority  occupied  at  the  same  time  the  posi- 
tion of  accusers  and  judges.  I  am  told  such  is  the  case 
in  the  House  of  Commons  in  England ;  but  I  answer, 
first,  that  a  body  like  the  latter,  numbering  hundreds, 
dhiwn  from  the  first-class  men  of  the  kingdom,  actuated 
by  the  highest  aspirations,  and  supported,  resting  on 
and  reflecting,  day  by  day,  the  highest  toned  public 
opinion,  is  not  to  be  compared  with  a  Provincial  Assem- 
bly, drawn,  as  a  rule,  not  from  the  ranks  of  first-class 
public  men,  and  whose  numbers,  being  comparatively 
small,  may  be  expected  to  become  more  bitterly  excited 
by  political  squabbles,  and  whose  supporters  on  both 
sides,  out  of  the  Legislature,  would,  in  many  cases, 
subordinate  their  judgments  to  their  political  proclivi- 
ties, and  thus  a  suitable  controlling  public  opinion 
could  not  safely  be  relied  on.  It  is  well  understood 
that  it  is  an  anomalous  power  that  is  exercised  by  the 
House  of  Commons  in  England.  It  obtained  it  through 
the  exigencies  of  stirring  political  events,  running  over 
centuries,  no  parallel  to  which  can  ever  arise  in  any 
Province  under  the  British  Crown,  and  for  which, 
therefore,  neither  a  preventive  or  remedy,  through  a 
Provincial  Assembly,  will  ever  be  necessary.  The  trial 
of  contested  elections  has,  after  centuries,  been  with- 
drawn from  Parliament  in  England,  and  also  in  Canada, 
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.  v?  ai.d  rransferred  to  the  OTdmarr  lee^  tribniuds  because 
LiTi«  ^f  ^^^  difficnltT  in  obtaining  in  \he  former  a  didnter- 
e«teid  and  reliable  tribunal.  The  parliamentaiy  reconls 
:*:  in  countries  exhibit  ample  proof  of  this.  Those 
'ecords  exhibit,  howerer,  glaring  cases  of  arbitrary  and 
bigh-hand<*d  injustice  to  individuals  whose  hiuniliatiott 
i:  suited  the  interest  of  panizan  majorities  to  pixxrure. 
Public  opinion  in  Ems^att/f  long  ago  frowned  down 
such  pToce*-ding8,  but,  I  fear,  such  a  public  feeling 
would  be  found  totally  inadequate  therefor  in  many 
Provinces  of  the  Empire  for  many  years  to  come.  I 
am.  from  these  considerations,  strongly  of  opinion,  that 
to  deny  to  Provincial  Assemblies  the  power  to  adjudi- 
cate on  cases  of  alleged  contempts  would  be,  if  an  evil, 
a  much  less  one  than  might  result  from  admitting  it. 
The  case  oi  Kielley  v.  Carson  (1>.  referred  to  by  the 
learned  Chief  Justice,  to  mvmiud.  virtuallv  settles  this 
point .  1 1  is  founded  on  principles  previously  expounded 
and  approved,  and  which  have  continued  to  be  ap- 
proved and  acted  on  ever  since.  I  could  not,  if  I  would, 
run  in  the  face  of  that  judgment  and  the  subsequen 
decisions  in  conformity  with  its  principles.  We  might, 
under  the  law  as  now  administered  in  Ensrland,  con- 
sider the  nature  of  the  alleir*-d  contempt  ;  and,  I  mu^^t 
confess,  that  were  the  jur  indict  ion  of  the  Assembly  suf- 
ficient, I  would  experien<*e  great  difficulty  in  coming  to 
^he  conclusion  that  the  cause  assigned  was  a  sufficient 
one.  I  can  hardly  agree  to  the  propositions  that  a 
member  making,  in  his  place,  a  charge  against  another 
member  who  is  a  public  officer — even,  if  by  accident 
a  member  of  a  Local  Grovernment — but  failing  in  sus- 
taining it  before  a  tribunal  selected  at  the  instance  of 
the  accused  to  try  it,  would  be  guilty  of  a  breach  of 
privilege  because  of  such  failure  ;  or,  that  the  HousBf 

(1)  4  MooreP.  C.  C.  63. 
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or  a  majority  of  it,  composed  as  it  might  be  of  the  i)oliti- 
cal  friends  of  the  accused,  on  the  report  of  two  of  a  com- 
mittee  of  three,  which  formed  the  tribunal  before  men- 
tioned, resolving  that  such  charge  was  made  without 
sufficient  inquiry,  could  legally  require  the  accuser  to 
adopt,  and,  at  the  bar  of  the  House,  read  and  make  an 
Apology  to  the  House  in  certain  words  and  terms  pre- 
scribed ;  or,  that  his  refusal  to  do  so  was  a  contempt  of 
the  House,  and  that  he  should  be  ejected  from  and  kept 
out  thereof  until  he  informed  the  Si>eaker  of  the  House 
that  he  was  prepared  to  make  that  apology.  A  great 
deal  might  possibly  be  urged  on  both  sides  of  the 
propositions  just  mentioned,  but  they  are  subordinate 
to  the  question  of  jurisdiction  raised,  and  our  decision 
as  to  that  renders  anything  further  resi>ecting  them  un- 
necessary. I,  therefore,  agree  that  the  appeal  herein  be 
dismissed  with  costs. 
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Appeal  dismissed  with  costs. 
Solicitor  for  Appellants :  Robert  L.  Weatherbe. 
Solicitor  for  Respondent :  Samuel  E.  Rigby. 
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JwZn,21,  COUNTY  OF  JACQUES  CARTIER. 

JAMBS  80MERYILLE  «f  ml Afpkllahtb 


HON.  B.  LIFLAMME SMssowKm. 

OK  APPEAL  FBOM  TEE  SUPERIOR  COURT  OF  LOWER 
CAKADA  FOR  TEE  DISTRICT  OF  MONTREAI. 


AimdagSMUf  of  BeapamdmfM  etiimee  iP.  Q.y^-MwiUplitUf  o/ 
ckmrges — Bribery  amd  mmdme  imjiumee — Agtm/Cf — Drmhmg  o» 
KomHmaHom  amd  PoOmg  dojfs. 

The  petitioo  wac  in  the  usual  form,  charging  bribery  and  ooRuptian 
on  behalf  of  RespoDdeni  and  of  his  agents;  and  treating  by  Re- 
apoDdeni's  agenta  on  the  nomination  and  polling  days.  In  the 
Inn  of  particulan,  the  petitioners  finmulaied  ninety-ei^i  dif- 
ferent charges,  but,  in  appeal,  they  only  insisted  upon  seyenteen 
chai^gesy  seren  of  fdiich  attached  personally  to  the  Defendant^ 
and  ten  to  his  agents.  The  Respondent  was  examined  on  his 
own  behalf^  and  there  were,  in  all,  2S0  witnesses  heard. 

The  judgment  of  the  Superior  Court  of  the  District  of  Mon- 
Ireol,  dismissing  the  petition  on  aU  the  charges,  was  unanimously 
affirmed,  except  as  to  the  charge  of  bribery  and  undue  influence 
by  one  Bobert^  hereafter  more  particularly  referred  to  ;  and  it 


Held:  Isi.  That  the  eridence  of  a  candidate  on  his  own  behalf,  in 
the  Prtmnce  of  Que&ee,  is  admissible. 

2nd.  That  when  a  multiplicity  of  charges  of  corrupt  practices 
are  brought  against  a  candidate,  or  his  agents,  each  charge 
should  be  treated  as  a  separate  charge,  and,  if  proved  by  one 
witness  only  and  rebutted  by  another,  the  united  wei^t  of 
their  testimony,  without  accompanying  or  collateral  circum- 
stances to  aid  the  Court  in  its  appreciation  of  the  contradictory 


*Pks8B1it  :— Sir  William  Buell  Richards,  Knt,  C J.,  and  Ritchie, 
Stiongi  Taschereau,  Foumier  and  Henry,  J  J. 
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Btatemenis,  cannot  overcome  the  effect  of  the    evidence  in       1878 


rebuttal,  and  that,  in  such  a  case,  the  candidate  is  entitled  to  „ 
the  presumption  of  innocence  to  turn  the  scale  in  his  favor.  ^^ 

3rd.  That  drinking  on  the  nomination  or  polling  day  is  not  a  Laflammk. 
corrupt  practice  sufficient  to  avoid  an  election,  unless  the  drink       """" 
is  given  by  an  agent  on  account  of  the  voter  having  voted  or 
being  about  to  vote. 

(39  Via,  ch.  9,  sec.  94  D.,  compared  with  17  &  18  Vic,  ch.  102, 
88.  4,  23  &  36  Imp.) 

4th.  That  a  candidate,  charged  by  his  opponent  with  having 
no  influence,  is  not  guilty  of  a  corrupt  practice,  if,  in  a 
public  speech,  in  reply  to  the  attack,  he  states  "  that  he  had 
had  influence  to  procure  more  appointments  for  th^  electors  of 
the  County  than  any  member.'' 

The  evidence  on  the  Robert  charge  was  to  the  following 
effect:  Eobert,  long  before  the  election  was  thought  of, 
together  with  members  of  his  family  (the  Par6  family),  exhibited 
a  strong  desire  to  obtain  an  emplo3rment  for  his  brother-in* 
law,  one  Edouard  Honari  Ouelleiie,  Rohertj  being  a  political 
supporter,  a  client  and  a  personal  friend  of  Mr.  Laflamme,  asked 
him  on  different  occasions  if  he  could  procure  his  brother-in- 
law  (Ouelleite)  a  place.  Tlie  first  time  he  spoke  to  him  with  ref- 
erence to  it  was  about  a  year  previous  to  the  election ;  but  he  did 
not  say  anything  to  him  on  that  occasion  about  his  father-in-law 
{Pari).  Roberts  evidence  on  this  part  of  the  case  then  goes  on  as 
follows :  "  Q.  On  what  occasion  did  you  speak  to  him  (Mr.  La* 
flamme)  about  it?  A.  It  was  when  the  question  of  an  election  arose 
that  1  spoke  to  him  about  it.  Q.  Last  fall  ?  A.  Yes.  Q.  What 
was  the  date  at  which  you  spoke  to  him  regarding  the  Pari 
family?  A.  I  cannot  positively  say,  but  it  was  four  or  five 
weeks  before  there  was  question  of  the  election.  It  was  then 
spoken  of  in  the  County  and  out  of  the  C!ounty.  Q.  That 
was  during  the  election  ?  A.  Yes.  Q.  At  all  events,  it  was  at 
the  time  the  election  was  spoken  of?  A.  Yes.  Q.  Wliat  did 
you  say  to  him  regarding  your  brother-in-law  and  your  father-in- 
law  ?  A.  I  went  to  see  Mr.  Laflamme  on  different  occasions, 
when  1  had  some  accounts  to  give  him  to  collect,  and  I  said  to 
him :  ^  It  would  greatly  please  the  Par6  family  if  you  could 
procure  a  place  for  my  brother-in-law.'  Q.  Did  you  say  to  Mr. 
Laflamme  in  what  way  it  would  please  the  Pari  family  ?  A.  I 
said  this  to  him :  '  It  might,  perhaps,  prevent  them  from  voting 
at  the  coming  election.'  Q.  When  you  told  Mr.  Laflamme  that 
the  Pari  family  could  be  useful  to  him  by  not  voting,  what 
15i 
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1979  'iid  Xr.  LaHamwie  ^j  ?     A.  He  dimply  coid  me  *  cfaafi  he  would 

think  of  me,  and  chas  if  a  Tacaacj  occurred,  he  would  do  his 
beat  for  me.**  >Cr.  Latlamme,  on  &he  other  hand,  states :  ^He 
{Roherf)  h^  sskeii  me,  not  during  the  election^  bat  wMsaj 
monthi  before.  I  bellere,  k»  £ftr  »  mj  memonr  goes,  a  year 
before  there  was  any  tjJk  of  an  election,  to  try  and  secure 
some  office  or  occupatioD,  with  a  sILdic  remizneratioD,  for  his 
brother-in-law  (llr.  OMelUtie.)  I  told  him  that  I  wooldooDsider 
his  claims :  that  he  was  one  of  my  best  sxxpporters }  and,  if  I 
saw  any  occasion  where  it  woold  be  possible  for  me  to  snpport 
his  claim,  I  would  do  :«o.  The' thing  remained  in  that  way }  and 
prerioas  to  the  election  particularly,  there  was  nerer  one  word 
said  or  breathed  on  that  sabject  between  Mr.  Robtrt  and 
myself.  I  nerer  asked  him  to  use  this  promise,  and  nerer  in- 
tended to  do  so:  it  was  merely  because  he  was  a  personal 
friend  of  mine  and  a  man  of  respectability  and  inqportance  that 
I  promised  to  consider  his  claim,  as  I  was  justified  as  the  Bepie- 
sentatire  of  the  County  in  doing.** 

Efidence  was  giren  that  Robtrt  att^oded  three  or  four  meet- 
ings of  Respondent's  Committee,  organised  at  L^kv^ ;  that  he 
checked  lists  and  reported  his  acts  to  some  of  the  members  of 
the  Committee. 

Before  the  election,  Robert  repeated  to  the  Par4  family  what 
had  taken  place  between  him  and  Mr.  Laflamwu.  At  the  time 
of  the  election,  Robert,  while  conversing  with  the  Parit  in  the 
family  circle,  was  informed  by  one  of  them  "  they  would  vote  for 
Girouixrd  (the  defeated  candidate),  but  that  they  would  not 
make  use  of  their  influence."  He  then  told  them  *'  Do  as  you 
please ;  they  will  use  your  votes  as  an  objection  to  giving  Mr. 
OuelUite  a  place."  This  conversation  was  not  reported  by 
Robtrt  to  any  member  of  the  Respondent's  Committee. 
Held :  1.  That  the  Respondent,  having  a  perfectly  legitimate  motive 
in  promising  Robert  to  try  and  get  an  office  for  his  brother-in-law 
— his  desire  to  please  a  political  friend  and  supporter — was  not 
guilty  of  a  corrupt  act  in  making  such  promise  ;  and  further, 
that  the  act  of  Robert^  in  relation  to  the  votes  of  the  Pari 
family,  even  if  a  corrupt  one,  was  not  committed  with  the  know- 
ledge and  consent  of  the  Respondent. 

2.  That  whether  Robert  was  Respondent's  agent  or  not,  the 
conversations  which  took  place  between  him  and  the  Por^  family 
do  not  sufficiently  show  a  corrupt  intent  on  his  part  to  influence 
their  vote,  and  that  he  is  not  guilty  of  bribeiy  or  undue  influence 
within  the  meaning  of  the  Statute.  [  Richards,  C. J.,  and  Strong, 
J.,  dissenting.] 


k 


VOL.  IL]  APRHj  session,  1878.  219 

Per  Richards,  C.  J.  and  Strong,  J,,  that  there  was  sufficient  evidence  1878 
to  declare  Robert  to  be  one  of  Respondent's  agents.  [  Henry,  Ji,  ^^  ^^^^^ 
dissenting.]  ^^ 

APPEAL  from  the  judgment  of  Mr.  Justice  Dorion^  of     

the  Superior  Court  for  Lower  Canada,  district  of  Mon- 
treal, dismissing  the  election  petition  against  the  return 
of  the  Honorable  R.  Laflamme  as  the  member  elect  repre- 
senting the  County  of  Jacqties  Cariier,  in  the  House  of 
Commons  of  the  Dominion  of  Canada, 

The  election  took  place  on  the  28th  November,  18T6, 
and  the  petition  against  the  return  of  the  Respondent 
was  fyled  on  the  8th  day  of  January  following ;  and  on 
the  8th  of  July  the  judgment  of  the  learned  Judge  in 
the  Court  below  dismissing  the  petition  was  delivered. 

The  petition  was  in  the  usual  form,  charging  bribery, 
corruption  and  undue  influence  on  behalf  of  Respondent 
and  of  his  agents. 

In  their  bill  of  particulars,  and  the  additions  which 
they  made  to  them  during  the  trial,  the  Petitioners 
brought  ninety-eight  special  charges  against  the  Res- 
pondent or  his  agents. 

Evidence  in  support  of  these  charges  was  given  by 
one  hundred  and  eighty  witnesses  on  behalf  of 
the  Petitioners,  and  over  one  hundred  were  heard  on 
behalf  of  the  Respondent.  On  the  argument  the  Peti- 
tioners abandoned  77  of  their  accusations,  and  insisted 
upon  21  charges,  eight  of  which  attached  personally  to 
the  Defendant,  and  thirteen  to  his  agents. 

Before  the  Supreme  Court  the  Appellants  oonfined 
themselves  to  seventeen  charges,  which  are  more  frilly 
set  out  in  the  judgment  of  the  Chief  Justice,  and  were 
known  as : — 1st.  Paquin's  case.  Paquin  was  a  ferry- 
man and  conductor  of  the  mails  between  Isle  Bizard 
and  8le.  Qeneviive,  upon  whom  Respondent  was 
alleged  to  have  exercised  undue  influence  in  a  con- 
versation  with  reference  to  the  mail;    2nd.    Foley*$ 


^r?2zxz  :oc23r  :•?  zasjlzjl    rxM-  n. 
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CBJivaKfi  'vr  F:>^v  tasc  at^  <£d  sec  fsEsaui  ai 

diHt:  29r  harriaiZ  had  Cifimr^si   ftppocissd 

bj  E^»p^9ekdii«t  v>  Tot<^  if  h^  iL&a^  wis  sfll  iqMm  the 
T<9Ur$  I»fw  ahhoam  accnAlIy  pcsseKK  bo  ocher 
qiuixfiratdMi  to  Ik  a  Toder.  aiimaed  oc  pqewMtinn; 
ith.  Tb^  fyi^l^jtU  case — ul-t  oilIt  charsre  on  which 
die  O^un  w»  HOC  tmanizaoos  rn  *tfrpmTTig  the 
tttdnig  of  th^  Coort  IkIotw.  In  ihe  bill  of  puti* 
eaJjEn  the  charge  is  in  ih^s^  words: — ^"Fending 
the  iaid  election  at  LoKhime.  the  sasd  Plmcide  Robert^ 
grocer  of  the  same  place,  and  agent  of  the  Bespon- 
dent,  acting  with  his  special  knowledge  and  inatmc- 
tioDt  promised  a  situation  to  Prmmeois  Pmri  and 
Alplumse  Pmri,  both  electors  at  Lackime,  fbrthe  said 
Edamard  Homari  OueUetU,  son-in-law  of  the  said 
Prancais  Pari,  and  also  to  the  latter  perscmally,  if  the 
aaid  Prameais  and  AJphomse  Pari  would  refirain  from 
Toting  at  the  said  election,  and  if  the  said  Edouard 
Honor 6  OmeUette  would  nse  his  influence  in  &Tor  of  the 
Bespondent ;  and  that,  in  fact,  the  said  Francois  and 
Alphanse  Pari  refrained  from  voting  at  the  said  election." 
0th.  Corrupt  treating  by  Bespondent  and  his  agents, 
imder  which  charge  arose  the  question  if  treating  by 
agents  on  the  nomination  or  i)olling  day  is  a  corrupt 
practice  when  the  drink  has  not  been  given  on  account 
of  the  voter  having  voted  or  being  about  to  vote ;  7th. 
Speeches  by  Bespondent,  1st  at  PoinU  Claire^  2nd  at 
8ie.  Geneviive,  8rd  at  Isle  Bizard,  4th  at  Ste.  Anne,  5th 
at  8L  Laurent,  and  6th  at  Lachine ;  9th.  Speeches  by 
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agents ;  10th.  Oases  otDeschamps  and  Clement — charge  of  1878 
bribery  and  intimidation  by  one  John  O'Neill  collector  of  SoioRmui 
tolls  of  the  Lachine  Oanal  as  agent  of  the  Respondent ;  j.  ^' 
11th.  Hurtubise  case.  Justinien  B^langer,  as  agent  of  — — 
Respondent,  is  accused  by  one  Augustin  Hurtubise^  of 
having  offered  him  the  keeping  of  lighthouses,  if  he 
would  be  in  favor  of  Respondent's  party ;  12th.  Beudrias 
case — an  alleged  offer  of  money  by  one  Latour  at  the 
lock  in  iS^.  Anns ;  13th.  Cooke's  case — Cardinal^  as  Respon- 
dent's agent,  is  charged  with  bribery  for  an  alleged 
offer  to  help  Cooke  in  a  contract  he  had  with  the 
Gk>vemment ;  14th.  Cousineau's  case— Defendant's  agents 
are  charged  with  having  promised  to  pay  this  person, 
money  and  with  having  paid  him  money,  given  hii& 
goods  and  other  effects,  and  offered  him  other  advantages 
to  induce  him  to  vote  or  prevent  him  from  voting ; 
15th.  OraveVs  case — Mr.  Gohier,  as  Respondent's  agent, 
is  charged  with  having  corruptly  given  drink  to  one 
Jean  Baptiste  Gravel,  to  such  an  extent  as  to  render  him 
entirely  insensible^  with  a  view  to  prevent  him  from 
voting;  16th.  Brunei's  case — agents  of  Respondent, 
charged  with  having  taken  electors  from  Montreal  to 
Ste.  Geneviive  in  their  vehicle,  and  treated  and  paid 
money  to  induce  them  to  vote  for  Respondent;  and 
lastly,  17th.  The  Ste.  Geneviive  quarry  case.  The  charges 
of  this  case  are  as  follows :  ''  1st.  Conspiracy  between 
Defendant's  agents  and  Mr.  Rodgers,  proprietor  and 
workers  of  the  quarry,  to  threaten  the  quarrymen  em- 
ployed there  with  immediate  dismissal  if  they  voted 
against  the  Defendant,  and  to  send  to  Pointe  Claire  on 
voting  day  those  who  persisted  in  voting  against  the 
Defendant ;  2nd.  Employment  given  to  Frangois 
Meloche  in  the  quarry  to  influence  his  vote ;  8rd.  W. 
S.  Hemming^  Antoine  St.  Denis  and  Edouard  St.  Jean^ 
Defendant's  agents,  threatened  to  turn  out  from  their 
work  in  the  quarry  the  voters  who  worked  under  their 
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1878      control,  with  the  object  of  aiding  the  Defendant's  elee- 

Hojmcriixji  tion ;  4th.  The  same  agent«,  on  the  ere  of  voting,  tried 

j^^*        to  Bend  to  Poinle  Claire  those  men  who  persisted  in 

— —      desiring  to  rote  against    the  Defendant,  or  in  not 

abstaining  from  it. 

The  material  facts  of  the  charges  above  set  out  folly 
app<far  hereafter  in  the  judgment  of  the  learned  Chief 
Jostice ;  and  as  the  evidence  given  in  support  and 
against  these  charges  is  reviewed  at  length  in  the 
judgments  of  the  Court  a  separate  statement  is  un- 
necessary. 

Mr.  Dal  ton  McCarthy,  Q.C,  and  Mr.  C.  P.  Davidson, 
'  J^.C,  for  the  Appellants,  argued  that  the  Respondent's 
evidence  iu  his  own  behalf  was  inadmissible  under  the 
laws  of  the  Province  of  Quebec,  citing  and  comment- 
ing on  88  Vie..,  cap.  8,  s.  56,  Q. ;  37  Vic.,  cap.  1, 
ss.  45,  49,  D. ;  Art.  251,  C.  C.  P.;  Taylor  on  evi- 
dence (1)  ;  Gilbert  stir  Sirey  (2) ;  Soulanges,  Shef- 
ford  and  Jacques  Cartier  election  cases  (8) ;  and  that 
treating  by  agents  on  the  nomination  or  polling 
day,  is  a  corrupt  act  sufficient  to  avoid  an  elec- 
tion, and  referred  to  the  Bodmin  case  (4) ;  Car- 
rickfergus  case  (5)  ;  The  North  Wentworth  case  (6) ; 
The  Nofth  Grey  case  (7)  ;  The  South  Essex  case 
(8)  ;  The  Montreal  West  case  (9)  ;  Mr.  Justice 
Caron's  opinion  in  the  Portneuf  case  (10) ;  and  The 
Bonaventure  case  (11).  They  also  contended  upon  the 
facts  that  the  Respondent  was  guilty  of  corruption,  un- 
due influence  and  bribery  through  his  agents,  and  cited 
the  following  authorities :— Ist.  With  reference  to  Foley's 

(1)  8.  1241,  p.  1194.  (6)  11  C.  L.  J.  198  &  298. 

(2)  Codes  Annot^s,  on  Art.  268.     (7)  11  C.  L.  J.  242. 

(3)  Not  reported.  (8)  1 1  C.  L.  J.  247. 

(4)  1  0.  &  H.  122  J  20  L.  T.  (N.S.)  (9)  20  L.  C.  Jur.  22. 
989.  (10)  2  Q.  L.  R.  268. 

Co  1  0.  it  H.  26.") :  21  L.T.  (X.S.)         (11)  3  Q.  L.  R.  75. 
352. 
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case:  Bradford  case  (1)  ;  Coventry  case  (2);    Westbury      1878 
case  (3) ;  Bluckburn  case  (4) ;  North  Norfolk  case  (6) ;  SoMisyiLLB 
Cktlway  case  (6)  ;   Northallerton  case  (7).  LiLFLAMME 

2nd.  Lajleur  s  case :  The   Coventry  case  (8);  Oldham      

case   (9) ;    Gloucester   case    (10)  ;    Dominion   Elections 
Act  (11).     ' 

3rd.  Otiellette's  case  :  Sligo  case  (12)  ;  Blackburn 
case  (13)  ;    Westbury  case  (14)  ;  Halton  case  (15). 

4th.  Ste.  Geneviive  Quarry  case  :  Staleybridge 
case  (16) ;  Blackburn  case  (17) ;  North  Norfolk  case  (18) ; 
Cox  8c  Grady  (19) ;  Parsons  on  Contracts  (20) ;  0.  C.  L. 
C.  Art.  995 ;  1  Demolombe  No.  158. 

5th.  Speeches  by  the  Respondent  and  his  agents  : 
Launceston  case  (21)  ;  Deakin  v.  Drinkwater  (22) ; 
Simpson  v.  Yeend  (23)  ;  Dublin  case  (24) ;  Worcester 
case  (26) ;  Hertford  case  (26)  ;  Dover  case  (27)  ;  it^g". 
V.  Gamble  (28) ;  Petersfield  case  (29). 

6th.  On  the  question  of  agency :  Staleybridge  case  (30); 


(1)  1  O.  &H.  32,40;  19  L.  T. 
(N.S.)  278,  721. 

(2)  1  0.  &  H.  97  ;  20  L.  T.  (N.S.) 
405. 

(3)  1  0.&H.50;  20L.T.(N.S.) 
22. 

(4)  1  0.  &  II.  203, 204  5  20  L.  T. 
(N.S.)  823. 

(5)  1   0.  &  H.  241 ;  21   L.  T. 
(N.S.)  264. 

(6)  1  0.  &  H.  305 ;  22  L.  T.  (N.S.) 
75. 

(7)  1  0.  &  H.  167. 

(8)  1  0  &  H.  105  ;  20  L.T.  (N.S.) 
405. 

(9)  1  0.  &H.152. 

(10)  2  0.  &  H.  63. 

(11)  Sec.  74,  75,  76,  92,  98. 

(12)  1  0.  &  H.  302. 

(13)  1  0.  &  H.  205  ;  20  L.  T.  (N.S.) 
264. 

(14)  20  L.  T.  (N.S.)  16—23. 


(15)  11  C.  L.  J.  (N.S.)  273. 

(16)  1  0.  &  H.70 ;  20  L.T.(N.S.)  75. 

(17)  1  0.  «fe  H.  205  J  20  L.  T.  (N.S.) 
823. 

(18)  1  0.  &  H.  241 ;  21  L.  T.  (N. 
S.)264. 

(19)  Pp.  324,  325.  See  1  0.  &  II. 
173. 

(20)  P.  395. 

(21)  2  0.  &  H.  130. 

(22)  L.  R.  9  C.  P.  626. 

(23)  L.  R.  4  Q.  B.  628. 

(24)  Com.  Journals,  vol.  86,  part 
2,  Pp.  30, 33  ;  Chambers  Diet., 
Vo.  Ministers. 

(25)  3  Doug.  239. 

(26)  Perry  &  Knapp,  541. 

(27)  Wolferstan  &  Bristow,  128. 

(28)  9  U.  C.  Q.  B.  536. 

(29)  2  0.  k.  H.  94. 

(30)  1  0.  &  H.  70 ;  20  L;  T.  (N.S.) 
75. 
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1^^  BewdUijf  CMm  (1; ;  Blarkbmrn  cmi^  (2) ;  Tammiam  case  (S) 
Honi^ii^^^  Tammt^m  fvBMft  U)  ;  WnkeJUld  case  (o)  ;  Dmrhmm  case  (6) 
j^^^^lJJ^j^j^  AV^>ji  caiie  a) ;    Dublin  case  (8; ;   Barnstaple  case  (9) 

Luhfield  case  (10;  ;    Oar  4-  Grady  <11). 

7tb.  As  to  appeal  on  questions  of  fact :  38  Vic^  ch. 
11,  ss,  48,  22  ;  Symin^on  r.  Sj^mim^tM  (12)-  Wie  Ctoa- 
nibanta  (18)  ;  ^f/r«*.y  v.  Dirksom  (14). 

Mr  A?.  C  Monk,  contra,  contended  that  all  members 
of  the  House  of  Commons  were  to  be  tried  by  the  same 
law  ;  and  that  if  the  eyidence  of  a  Member  was  admis- 
sible in  the  ProTince  of  Ontario  when  his  seat  was 
contested,  the  evidence  of  a  Member  representing  a 
County  in  the  Province  of  Quebec  was  also  admissible. 
He  referred  to  and  commented  on  The  Dominion  Con- 
troverted  Elections  Act,  1874  (15)  ;  C.  C.  L.  C.  (16)  ;  C. 
C.  P.  L.  0.(17). 

The  learned  counsel  then  commented  at  length  on 
the  &cts,  and  maintained  that  the  judgment  appealed 
from  was  based  upon  the  most  reliable  appreciation  of  the 
evidence  adduced,  and  that  the  numerous  authorities 
cited  by  the  Appellant's  counsel  were  not  applicable. 
The  following,  among  many  other  statutory  provisions 
and  authorities,  were  also  cited  and  relied  on : 

1st.  As  to  the  Ste.  Genevieve  Quarry  case — St,  Denis^ 
Agency :  Windsor  case  (18)  ;  Londonderry  case  (19)  ; 
Taunton  case  (20)  ;   Shrewsbury  case  (21) ;  Staleybridge 


(1)  lO.AH.  18jl9L.T.(N.8.) 

(10) 

1  0.  &  H.  25. 

676. 

(11) 

P.  221. 

(2)  1 0.  &  H.  200  J  20  L.  T.  (NX) 

(12) 

L.  R.  2  S.  App.  424. 

823. 

(13) 

L.  R.  1  P.  C.  283. 

(3)  1  0.  &  H.  185 ;  21  L.  T.  (N.S.) 

(14) 

L.  R.  4  C.  P.  D.  35. 

169. 

(15) 

S.  45. 

(4)  2  0.  &  H.  73. 

(16) 

Art.  1254. 

(5)2  0.  AH.  102  J  H.  of  C.  re- 

(17) 

Art.  448. 

turns,  1874. 

(18) 

2  0.  &  H.  1. 

(6)  2  0.  A  H.  136. 

(19) 

1  0.  A  H.  274. 

0)  2  0. AH.  141. 

(20) 

30  L.  T.  125. 

(8)  1  0.  &  H.  273. 

(21) 

2  0.  A^H.  36. 

(9)  2  0.  &|H.  105. 
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case  (1) ;  Bolton  case  (2) ;  Westminster  case  (3)  ;  Wigan      1878 
case  (4).  Sombbvillb 

Intimidation  must  be  continuing  at  time  of  election :  l^^^'jo^^ 
Windsor  case  (5)  ;  Bushby's  Election  Manual  (6).  

2nd.  Ouellette's  case  :   Sligo  case  (7). 

3rd.  Lafleur^s  case :  Oldham  case  (8) ;  Glottcester  case  (9) ; 

Westminster  case  (10). 

4th.  As  to  treating  by  Respondent  and  his  agents  : 
Leigh  SoLeMarchant  Elec.  Man.  (11);  Portneuf  ctLse  (12); 
Dominion  Election  Act,  18^74,  Sec.  94. 

5th.  Speeches  by  the  Respondent  and  his  agents; 
Phillips  on  Evidence  (18) ;  Greenleaf  on  Evidence  (14)  ; 
Taylor  on  Evidence  (15) ;  Launceslon  case  (16) ;  Muskoka 
case  (17). 

6th.  As  to  accumulation  of  charges  and  appeals  upon 
questions  of  fact :  Muskoka  case  (18) ;  Gray  v.  Turn- 
buU  (19)  ;   Gray  v.  Tumbull  (20). 

Mr.  Dalian  McCartJiy,  Q.  0.,  replied. 

The  Ohief  Justice  : — 

This  is  an  apx>eal  from  the  judgment  of  the  Honor- 
able Mr.  Justice  Dorion,  of  the  Sui)erior  Court  of  the 
Province  of  Quebec,  dismissing  the  petition  of  James 
SomerviUe  and  others  complaining  of  the  undue  election 
and  return  of  the  Hon.  Rodolphe  Laflamme  to  the  House 
of  Commons  of  the  Dominion  of  Canada,  for  the  elec- 
toral district  of  Jacques  Cartier,  in  the  Province  of 
Quebec. 

(1)  lO.&H.  70.  (11)  P.  37. 

(2)  2  0.  &  H.  141.  (12)  2  Q.  L.  R.  262. 

(3)  1 0.  &  H.  92.  (13)  Vol.  I,  730. 

(4)  2  0.  &  H.  91.  (14)  Vol.  I,  282. 

(5)  2  0.  &  H.  91.  (16)  Pp.  649,  655. 

(6)  Last  ed.  145.  (16)  2  0.  &  H.  129. 

a)  O.  &  H.  302.  (17)  12  C.  L.  J.  Pp.  200,  203. 

(8)  1  0.  &  H.  152.  (18)  12  C.  L.  J.  200, 203. 

(9)  2  0.  &  H.  63.  (19)  1  L.  R.  2,  S.  App.  54. 
(10)  1  0.  A  H,  91.  (20)  L.  R.  2  S.  C.  App.  55. 
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1^^  Before  this  Conn,  the  charges  were  formnlmted  under 
SoMEEium  seventeen  different  heads ;  and,  I  have  no  donbt,  in  biing- 
T^WA'ifw  "^  ^^^  <^=^^^  before  us,  the  parties  have  endeavored,  as 

well  as  they  could,  to  arrange  and  distribute  the  large 

mass  of  evidence  in  the  best  manner  to  farilitate  the  con- 
sideration of  it  by  us.  And  I  think  they  are  entitled 
to  the  further  credit  of  eliminating  and  discarding  a 
large  mass  of  evidence  given  in  the  Court  below,  which 
has  relieved  this  Court  from  plodding  through  lengthy 
dei)ositions  (made  longer  and  less  intelligible  by  being 
taken  down  in  the  form  of  question  and  answer)  the 
contents  of  which,  when  understood  and  mastered, 
would  have  been  entirelv  useless. 

After  the  experience  of  nearly  a  quarter  of  a  century 
in  the  judicial  office,  I  may  be  permitted  to  say,  that  no 
cases  have  come  before  me  which  have  caused  the 
amount  of  labour,  care  and  i>erplexity  that  election 
cases  have.  No  doubt  one  great^cause  of  the  difficulty 
to  the  Judge  arises  from  the  circumstances  under  which 
the  witnesses  give  their  evidence  in  these  cases. 

An  election  has  been  held,  the  passions  and  feelings 
of  the  electors  of,  perhaps,  a  large  section  of  country 
have  been  excited  to  an  extent  which  rarely  prevails 
in  this  country,  except  during  election  contests.  The 
supporters  of  either  party  have  exerted  their  energies 
to  the  utmost  for  the  success  of  their  candidate,  and 
the  result  is  the  return  of  a  candidate  as  a  member  by 
a  small  majority.  The  Mends  of  the  unsuccessfal  can- 
didate are  at  once  impressed  with  the  idea  that  they 
have  been  defeated  by  illegal  and  disreputable  means, 
and  they  immediately  endeavor  to  have  the  decision 
against  them,  obtained  by  such  means,rever8ed  as  speed- 
ily as  possible.  They  file  their  petition,  and  then  pro- 
ceed before  the  election  court  to  have  the  case  tried.  The 
heat  and  the  excitement  which  prevailed  in  the  elec- 
toral division  is  then  transferred  to  the  election  court. 
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The  witnesses  are  too  apt  to  shew,  by  their  conduct      1878 
and   their    manner   of  giving    evidence,    that    they  Somervillb 
are  actuated  by  the  same  partizan  feelings  as  witnesses  j^^^^ 

that  influenced  them  as  voters  ;  and  some  of  them  act      

as  if  they  thought  they  ought  to  support  their  party  by 
their  oaths  as  zealously  as  they  did  by  their  votes. 
The  audience  is  often  numerous  and  composed  of 
partizans,  whose  feelings  enter  more  or  less  into  the  * 
legal  contest  as  they  did  into  the  poUtical  one.  All 
this  adds  much  to  the  perplexity  and  difficulty  of  the 
Judge  in  evolving  the  truth  from  the  testimony  given  by 
the  excited  witnesses.  This  difficulty  is  expressed  in  the 
language  used  by  an  election  judge  in  Ontario^  which 
I  extract  from  a  case  now  lying  before  me  : 

The  difficulty  which  I  have  experienced  in  evolving  truth  from  the 
greater  part  of  this  mass  of  evidence  has  been  great  beyond  what 
can  be  conceived,  arising  from  the  fact  that  the  manner  in  which 
many  of  the  witnesses  gave  their  evidence — ^who,  from  the  intimate 
connections  with  the  Respondent  in  his  business  relations,  and  in 
connection  with  the  canvass  on  his  behalf,  should  reasonably  be 
expected  to  be  able  to  place  matters  in  a  clear  light — has  left  an 
impression  on  my  mind  that  their  whole  object  was  to  suppress  the 
truth  (1). 

But  the  Judge  who  tries  the  cause  in  the  first 
instance  has  many  advantages  over  those  who  are  called 
upon  to  review  his  decision.  He  sees  the  witnesses, 
hears  their  answers,  sees  whether  they  are  prompt, 
natural,  and  given  without  feeling  or  prejudice,  with 
an  honest  desire  to  tell  the  truth ;  or  whether  they  are 
studied,  evasive  and  reckless,  or  intended  to  deceive.  As 
the  case  goes  on  the  Judge  is  able  to  form  a  conclusion 
(oftentimes  difficult  to  arrive  at)  which  is  more  satis- 
factory to  him  than  if  he  had  been  deprived  of  the 
opportunity  of  seeing  or  hearing  the  witnesses.  Then 
again,  if  any  misunderstanding  arises  as  to  what  the 

(1)  Lincoln  case,  12  C.  L.  J.  166. 
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1878  witnew  has  said,  it  can  be  put  right  at  once.  The 
HouBmuM  object  for  which  a  witness  is  called,  and  the  point 
.     ^'        to  which  his  evidence  is  directed,  is  understood.    If 

LAWLAXMtL 

^-*  any  doubt  arises  in  the  mind  of  the  Judge  as  to  what 
particular  part  of  the  case  the  testimony  of  the  par- 
ticular witness  is  to  be  directed,  on  application  to  the 
counsel,  that  doubt  can  at  once  be  solved.  The  views 
and  opinions  of  the  Judge  in  disjKwing  of  a  case,  who 
has  these  advantages  in  considering  the  evidence,  are 
more  likely  to  be  correct  than  those  of  an  Appellate 
Court  who  have  not  those  advantages.  I  have  endeavor- 
ed to  point  out  how  profitable  it  is  to  have  the  living 
rather  than  the  dead  testimony,  as  to  which  I  shall 
presently  give  the  language  of  the-  late  Sir  /.  Coleridge. 
As  I  have  already  observed,  these  election  cases  impose 
great  trouble  and  i>erplexity  on  the  Judge,  even  under 
the  most  favorable  circumstances.  But  when  Courts 
are  called  upon,  on  appeal  in  these  cases,  to  reverse  the 
decisions  of  the  Judge  who  tried  the  case  on  matters  of 
fact,  their  labour  and  perplexities  are,  as  far  as  my 
experience  goes,  very  much  increased.  After  the 
testimony  has  been  taken  down,  it  may  be  submitted  to 
the  consideration  of  parties  not  engaged  in  the  first 
trial,  who  may  see  points  and  discrepancies  in  the 
evidence  not  suggested  at  the  trial ;  matters  omitted,  or 
rather  not  proven  by  evidence,  which  were  taken  for 
granted,  and  as  to  which,  if  attention  had  been  drawn 
to  them,  the  difficulty  could  have  been  removed  at  once, 
these  are  brought  forward,  and  the  Appellate  Court 
must  consider  them,  and  also  the  conflicting  evidence, 
without  the  advantage  possessed  by  the  Judge  below. 
His  views  as  to  the  proper  decision  arising  from  the 
effect  of  the  whole  of  the  evidence  on  his  mind,  the 
manner  of  giving  that  evidence  by  the  witnesses  being 
an  important  element  in  leading  his  mind  to  the  proper 
conclusion ;   and  yet,  perhaps,  he    could  not  say    he 
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believed  one  particular  witness  more  than  another ;  and      ^^78 
when  the  testimony  is  read,  one  witness  would  api)ear  Sombbtillb 
as  much    entitled   to    credence    as    the    other.    The  T^AFf^l'mm. 

difficulty  of  understanding  and  rightly  appreciating  a      

large  mass  of  evidence,  when  it  is  only  read,  is  thus 
referred  to  by  the  late  Sir  John  T.  Coleridge,  in  giving 
the  judgment  of  the  Judicial  Committee  of  the  Privy 
Council,  in  The  Queen  v.  Bertrand  (1). 

Those  of  their  Lordships  who  have  been  used,  on  motions  for  new 
trials,  to  hear  the  Judge's  notes  of  evidence  read,  probably  know 
well  by  experence  how  difficult  it  is  to  sustain  the  attention,  or 
collect  the  value  of  particular  parts,  when  that  evidence  is  long. 

*  *  *  But  this  is  far  from  all.  The  most  careful  notes  must  often  fail  to 
convey  the  evidence  fully  in  some  of  its  most  important  elements, 
those  for  which  the  open  oral  examination  of  the  witness  in  presence 
of  prisoner.  Judge  and  Jury,  is  so  justly  prized.  It  cannot  give  the 
look  or  manner  of  the  witness,  his  hesitation,  his  doubts,  *  *  *  his 
confidence  or  precipitancy,  his  calmness  or  consideration  •  *  *  *  *  nor 
could  the  Judge  properly  take  on  him  to  supply  any  of  these  defects. 

•  ••  It  is,  in  short,  or  it  may  be,  the  dead  body  of  the  evidence,  with- 
out its  spirit  which  is  supplied,  when  given  openly  and  orally,  by  the 
ear  and  eye  of  those  who  receive  it. 

In  addition  to  this,  when  the  evidence  is  taken  down, 
as  it  has  been  in  this  case,  in  the  form  of  question  and 
answer,  it  swells  to  an  enormous  bulk,  and  the  labour 
and  perplexity  of  the  Judge  in  understanding  it  is 
enormously  increased.  I  think  I  can  truly  say,  that  I 
have  spent  more  time  in  endeavouring  to  master  the 
details  of  the  evidence  in  this  case  than  in  any  that  has 
ever  come  before  me,  and  I  have  been  compelled  in 
doing  so  to  transcribe  nearly  the  whole  of  what  is  really 
the  evidence  that  pertains  to  the  case. 

At  the  same  time,  as  I  have  already  intimated,  it  is 
but  justice  to  the  parties  to  say,  that  they  have  really 
endeavored  to  place  the  case  before  us  relieved,  as  much 
as  they  could  relieve  it,  from  a  mass  of  matter  which 

(1)L.R.1.P.  C.550. 
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1978  wofild  have  farther  increased  our  labonrs ;  and  by  the 
Hovnmui  arrangement  of  the  evidence  under  the  different  heads 
jJJ''        they  have  very  much  facilitated  the  reference  to  it,  as 

applicable  to  each  particular  case. 

The  first  question  for  consideration  is,  whether  the 
Bespondent  could,  on  the  trial  of  the  petition,  give 
evidence  for  himself  As  I  understand  the  matter, 
after  the  evidence  in  the  cause  was  given,  the  Eespon- 
dent  appeared  before  the  Court  on  the  second  day  of 
June,  and,  being  duly  sworn,  made  the  following  declar- 
ation, which  is  set  out  in  the  case  as  filed  in  this  Court 
After  referring  to  many  of  the  circumstances  detailed 
in  the  evidence,  and  denying  the  statements  made  by 
some  of  the  witnesses  and  explaining  others,  he  con- 
cludes : 

These  are  the  only  facts  upon  which  I  intend  to  offer  any  ex- 
planation!; but  I  am  ready  to  answer  any  questions  that  may  be  put 
tome. 

Besi)ondent's  own  counsel  put  a  question.  It  was 
objected  to  by  petitioners,  on  the  ground  of  Respondent 
not  being  examined  as  a  witness,  but  merely  tendering 
his  own  declaration.  The  objection  was  over-ruled  and 
the  question  answered.  The  Petitioners  declined  to  put 
any  question  to  Mr.  Lafiamme,  he  not  being  a  witness 
in  the  case.  The  statement  of  his  evidence  then  con- 
cludes, as  that  of  all  the  other  witnesses ; ''  And  further, 
deponent  saith  not." 

Under  sub.  sec.  7  of  the  3rd  section  of ''  The  Dominion 
Controverted  Elections  Act  of  1874,"  it  is  provided  that, 
subject  to  the  provisions  of  that  act,  the  Courts  shall 
have  the  same  powers,  jurisdiction  and  authority,  with 
reference  to  an  election  petition  and  the  proceedings 
thereon,  as  if  such  petition  were  an  ordinary  cause 
within  its  jurisdiction.  In  any  election  case  in  the 
Superior  Court  of  the  Province  of  Quebec,  1  apprehend 
that  the  usual  practice  in  suits  in  that  Court  would  be 
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pursued,  except  when  the  provisions  of  the  Controverted     1878 
Elections  Act  may  make  a  difference.    In  relation  to  SoionmLi 
the  examination  of  the  parties  to  the  suit  in  an  ordinary  ^^^^'^^^^ 
case,  they  cannot,  as  I  understand,  in  the  Province  of     — 
Quebec,  offer  themselves  as  witnesses ;  and  if  that  prac- 
tice is  to  be  followed  in  election  cases  in  that  Province; 
the  Petitioners  may  properly  urge  that  the  evidence  of 
the  Bespondent  should  be  excluded. 

No  one  at  all  familiar  with  these  cases  can  doubt,  that 
it  is  of  the  greatest  importance  that  the  Bespondent 
should  be  able  to  give  testimony  on  his  own  behalf  on 
the  trial  of  an  election  petition.  Many  circumstances 
during  the  progress  of  an  election  contest  arise  which 
can  only  be  satisfBu^torily  explained  by  the  Bespondent ; 
and  it  is  certainly  desirable  that  his  testimony  should 
be  heard  as  well  on  his  own  behalf  as  against  himsel£ 
The  history  of  the  legislation  on  the  subject  is  a  brief 
one.  The  statute  for  trying  election  petitions  before 
judges  was  passed  in  England  in  1868.  The  Dominion 
Statute  for  the  same  purpose  was  passed  in  1878,  adapt- 
ing the  English  Statute  to  the  state  of  things  existing 
in  the  Dominion.  The  Legislature  of  Ontario  adapted 
the  English  Act  to  the  circumstances  of  that  Province, 
and  passed  their  Statute  in  1871,  in  February ;  and  the 
general  election  for  that  Province  was  held  in  the 
month  of  March  of  the  same  year.  A  number  of  cases 
arose  out  of  that  election,  and  were  tried  before  the 
Judges  of  the  Superior  Courts  of  Law  and  Equity  in 
Ontario.  So  that  at  the  time  of  the  passing  of  the 
Dominion  Statutes  in  1878  and  1874,  the  course  of  pro- 
cedure in  the  trying  of  these  petitions  in  England,  and 
which  was  followed  in  Ontario,  must  have  been  known 
to  the  framers  of  those  statutes ;  and  it  seems  to  me 
that  they  intended  that  the  same  course  should  be  fol* 
lowed  here  that  prevailed  in  England,  so  far  as  could 
be  consistently  with  the  Act  and  the  rules  to  be  made 

16 
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1878  under  it.  Now,  the  practice  which  prevailed  in  Eng^ 
land  at  that  time  on  these  trials  before  the  Judges  was 
to  hear  the  parties  as  witnesses ;  and  the  reading  of  the 
cases  there  decided  shows  how  desirable  it  was  that 
they  should  be  witnesses.  I  think  the  reference  in  the 
Statutes  to  the  manner  in  which  these  election  petitions, 
touching  the  election  of  the  members  of  the  House  of 
Commons,  are  dealt  with  in  England^  shows  that  it  was 
intended  the  same  course  should  be  followed  here. 
Under  the  44th  section  of  the  Dominion  Statute  of  1874, 
power  is  given  to  the  Courts  to  make  general  rules  and 
orders  for  the  effectual  execution  of  the  Act  and  the  in- 
tention and  object  thereof^  and  the  regulation  (f  the 
practice  and  procedure  and  costs  with  respect  to  election 
petitions,  and  the  certifying  and  reporting  thereon. 
And  the  46th  section  provides,  that  until  the  rules  have 
been  made  by  the  Judges  of  the  several  Courts  in  pur- 
suance of  the  Act, 

And  as  far  as  such  rules  do  not  extend  the  principles,  praotioe 
and  rules  on  which  eUeiion  peiiiionsj  touching  the  election  of 
members  of  the  House  of  Commons  in  England,  are  at  the  time  of 
the  passing  of  this  Act  dealt  with,  shall  be  observed  by  the  Courts 
and  Judges  thereof. 

It  will  be  observed  that  the  authority  to  make  rules 
refers  to  the  regulation  of  the  practice,  procedure  and 
costs.  But  the  45th  section  refers  to  the  principles  as 
well  as  the  practice,  and  I  think  contemplates 
something  beyond  the  new  rules  that  were  intended  to 
be  made. 

There  has  been  some  discussion  as  to  the  effect  of  this 
word  principles  in  the  section  of  the  English  Statutes 
which  refer  to  the  decisions  of  election  committees,  but 
I  cannot  say  that  it  throws  much  light  on  the  subject 
we  have  now  to  consider.  I  think  we  vnill  not  be 
going  beyond  what  the  legislature  had  in  view,  by 
requiring  the  ^Oonrts  to  observe  the  practice   and 
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principles  on  which  election  petitions  were  dealt  with     1878 
in  England,  in  holding  that  the  parties  to  an  election  BoMDnn&ui 
petition,  touching  the  election  of  a  member  of   the  ^  ^^^\ 
Honse  of  Commons  of  the  Dominion  of  Canada,  can  be 
witnesses  on  the  trial  of  the  i>etition  and  examined  on 
their  own  behalf.    I  believe  that  practice  has  prevailed 
in  the  cases  tried  throughout  the  Dominion,  and,  as  far 
as  I  understand  the  question,  has  never  been  raised, 
either  in  the  ]?rovince  of  Quebec,  or  any  other  Province, 
until  it  was  .brought  up  in  this  case. 

The  Local  Act,  (1)  for  the  trial  of  controverted 
elections  in  the  Province  of  Quebec,  provides  that  the 
rules  of  evidence  in  the  local  election  cases  shall  follow 
the  Bnglish  Law. 

I  do  not  think  the  provisions  of  the  Dominion 
Statute,  relative  to  preliminary  examination  of  parti^, 
and  the  production  of  documents,  afford  any  argument 
against  a  party  being  called  as  a  witness  or  examined 
on  his  own  behalf.  It  merely  enables  a  party  to  be 
examined  before  the  trial,  and  the  information  so 
obtained  may  induce  the  petitioner  to  abandon 
his  petition,  or  the  facts  elicited  may  be  of  such  a  char- 
acter that  the  Respondent  will  be  advised  to  abandon 
the  seat.  It  is  similar  to  proceedings  which  may  be 
adopted  in  Chancery  and  under  the  Common  Law  Pre 
cedure  Act,  but  these  proceedings  do  not  in  any  way 
interfere  with  the  party  so  being  examined  becoming  a 
witness  on  the  trial.  I,  therefore,  think  we  may  con- 
sider the  Respondent's  declaration  under  oath  properly 
receivable  in  this  case. 

The  first  case  referred  to  in  the  factum  is  Paquin^s 
case. 

The  evidence  is  to  the  effect,  that 

Mr.  Laflamme  asked  him  {Paquin)  what  he  mtended  to  do  about  the 
election.    He  answered :  '<  I  cannot  do  anything,  for  I  have  already 

(1)  38  Vic.i  Gap.  8,  Sec.  56. 
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1878        had  troablee  about  that."     Whereupon  Mr.  Lajkumme  said,  ^I  have 

ff^^^        already  been  the  means  of  establishing  a  post  office  at  Isle  BiMard, 

^^         and  you  have  been  apfxnnted  mail  carrier ;  if  you  do  not  sign  for  me, 

do  not  sign  against  me."    "  He  then  asked  me,"  says  Paqum,  ^ifl 

was  going  to  sign  at  alL    I  answered  I  was  not,  and  thai  is  all  thai 

was  said." 

Mr.  Trepannier,  a  witness,  said : 

Mr.  Laflaimme  asked  him,  Paqutn,  <<  what  are  you  going  to  do  this 
year  f '  He  answered :  "  I  have  already  had  troubles ;  I  don't  vote  this 
year."  Mr.  Lajkumme  said,  <'  if  you  do  not  vote  for  me,  you  will  not 
hurt  me  by  not  voting  at  alL"  Mr.  Paquin  said,  ^  I  will  not  vote  at 
alL"  Mr.  lAfiamime  said  to  him  :  ^  it  was  throu^  me  that  you  got 
themaiL" 

I  do  not  consider  these  words,  used  by  Bespondent, 
were  calculated  or  intended  to  intimidate ;  at  most,  ihey 
seem  to  me  to  be  addressed  to  the  man  to  convince  him 
he  ought  not  to  vote  against  him  (Mr.  Laflamme)y  be- 
cause he,  as  representing  the  Oounty,  had  got  the  mail 
established  at  that  place,  and  that  it  was  through  him 
that  he  got  the  mail.  I  have  seen  no  case  going  so  &r 
as  to  say,  that  this  is  intimidation  or  undue  influence.  I, 
therefore,  think  in  this  matter  the  decision  of  the  learned 
Judge  was  corret. 

Foley*s  case. 

Foley^s  evidence  is  to  the  following  effect :  Michael 
Conway^  the  Superintendent  of  the  Lachine  Canal, 
came  to  his  (Foley's)  house  in  Lachine  on  Satur- 
day afternoon,  and  informed  him  that  he  under- 
stood that  a  party  had  made  a  complaint  in  Mr.  La- 
flamme^s  office  about  his  (Foley^s)  working  for  the  gov- 
ernment, and  not  supporting  the  government  candidate. 
Conway  said  he  must  come  in  and  make  it  all  right 
with  Mr.  Laflamme,  or  he  would  have  to  discharge  him. 
Foley  said  he  was  not  going  to  take  any  part  in  the 
election.  He  had  always  worked  on  the  Conservative 
side.    He  did  not  take  any  part  in  the  election. 

On  re-ezamination,  Foley  repeated : 
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He  told  me  he  heard  I  was  going  to  be  discharged,  and  that  I  had       1878 
better  go  and  see  Mr.  Laflamme.    I  said,  I  did  not  know  where  Mr.  n,J^]^„ 
Laflamm^s  office  was.    He  said  he  would  meet  me  at  the  station,         ^^ 
which  he  did  on  Monday  morning,  and  we  both  went  down  to  La-  TiAFiiAinfi. 
fiamm^s  together,  and  he  iOonway)  introduced  me  to  Mr.  Lajlamme.      "^ 

Conway  sat  down  and  remained  during  the  inter- 
view. He  (Foley)  said  he  went  to  Mr.  Laflamme^s  office 
to  tell  Mr.  Laflamme  he  need  not  thank  him  for  coming 
there,  as  he  was  not  going  to  vote  for  or  against  him. 
In  reply  to  a  question,  he  said : 

1  told  him,  of  course,  that  I  was  working  for  the  government,  and  did 
not  want  to  take  any  part  in  the  election,  and  that  1  was  not  going  to 
vote  for  him.  1  said  if  that  would  do,  it  would  be  all  right,  but  if  it 
was  not  they  could  do  as  they  pleased  about  discharging  me.  He 
said  that  would  do. 

In  answer  to  another  question,  he  said : 

1  did  not  tell  him  how  I  was  going  to  vote.  I  told  him  1  was  not 
going  to  vote  for  him ;  that  I  would  not  work  on  either  side.  I  think 
he  said  it  was  all  right  if  1  did  not  work  on  either  side,  but  remained 
quiet. 

He  thought  Mr.  Laflamme  knew  he  was  a  Oonserva- 
tive,  and  that  he  had  voted  against  him  at  a  former 
election. 

He  added : 

What  Conway  said  to  me  was  told  as  a  Mend. 

Michael  Conway  said : 

I  heard  it  reported  that  Foley  was  going  to  take  an  active 
part  against  the  6k)yemment  candidate,  and  as  he  was  employed 
under  the  Government,  1  thought  it  my  duty,  as  a  friend  of 
Foley,  and  as  a  Superintendent  of  the  Canal,  to  tell  him, 
that^  as  he  was  making  his  living  there,  I  did  not  think  it  was  wise 
for  him  to  take  an  active  part  against  Mr.  Laficmme,  and  that  if  he 
took  my  advice  he  would  vote  for  whom  he  :pleased,  and  not  take 
an  active  part  in  it  at  all.  I  make  it  a  point  to  make 
my  men  attend  to  their  business,  and  not  take  active  parts  in  eleo- 
tions.  I  made  no  ol(jection  to  his  working  in  the  election  whatever; 
I  simply  gave  him  my  advice.  It  was  rumored  around  he  was  going 
U>  take  an  active  part  in  the  election.  I  swear  I  did  not  advise  him 
not  tovote.    Thepromise  Igotfrom  Foley  was,  that  he  was  going  to 
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lMt%       M«  Mr,  Lmfmmmt^  sad  Me  wiut  he  wm  pnif  to  da    He 
it  bhne^y  sad  I  went  with  Yam  to  muodaot  faim  to  Mr. 
Mkd  t^  jkkiyir  hsm  ihtkt  th^b  mtai  did  not  intciid  tointenei  hiamdf  m 
tine  ^U^ctkm^  hut  Att«tyl  to  hi*  work. 

No  peracm,  to  the  Imowledge  of  the  witaeai  Commmg^ 
nuide  any  compkmt  againBt  PoUf.  It  was  nnnoied. 
He  taid: 

f  mumlncfA  him  to  Mr.  La^Lammkc,  uA  he  told  Mr.  Lmfmmmt  he 
wie  employed  l>)r  the  Gorermnenty  and  that  he  heard  he  waa  going 
to  kwe  hill  plaic«.  He  told  Mr.  L.  he  did  not  intend  to  work  fcK  or 
againut  faim :  or  to  TOte  for  him.  I  think  Mr.  Xg/f OBti€  said  he  waa 
perfectly  tatiaiied. 

In  answer  to  a  qneation,  he  said: 

When  I  firat  aaw  him  (Foley)  I  went  to  hia  hooae,  and  told  him 
there  waa  a  great  deal  of  noise  about  hia  going  to  takean  aetire  pari 
in  oppoaition  to  the  Goremment  candidate ;  and,  aa  he  waa  employed 
by  the  Ooremmenty  I  thou^t  it  would  not  be  adyiaable  for  him  to 
take  an  active  part  in  the  matter  more  than  to  Tote  for  whom  he 
pleaae^L  Foley  aaid :  I  will  go  and  tell  Mr.  Lqfiamime  that  I  am  not 
going  to  work  for  or  against  him ;  or  vote  for  him. 

On  croM-examination,  he  said : 

J  did  not  tell  Foley  that  I  heard  he  was  going  to  be  tamed  dSL  I 
told  him^  I  heard  it  rumored  he  was  going  to  take  a  rery  actiye  part 
on  the  other  side ;  and,  he  being  employed  by  the  Government^  I 
told  him,  aa  a  friend,  not  to  interfere,  but  to  attend  to  hia  work^  and 
vote  for  whom  he  pleased.  It  was  not  the  purport  of  what  I  said  to 
him — that  it  was  reported  in  the  office  that  he  was  going  to  be  dis- 
charged if  he  took  any  part  in  the  election.  I  did  not  say  so,  nor  did 
J  mean  it. 

Foley  states  he  voted  at  the  election. 

In  relation  to  this  case,  we  must  confine  ourselves 
strictly  to  what  took  place  in  Mr.  Laflamme^s  presence. 
If  Foley  had  said  to  Mr.  Laflamme,  "  Mr.  Conway  informs 
me  a  complaint  has  been  made  against  me  in  your 
office  about  my  working  for  the  Government  and  not 
supporting  the  G-ovemment  candidate,  and  that  I  must 
come  and  make  it  all  right  with  you,  or  he  will  dis- 
charge me ;"  and  had  further  said,  "  he  did  not  want  to 
take  any  active  part  in  the  election,  but  he  was  not 
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going  to  Tote  for  him  ;  and,  if  that  would  do,  it  would     1978 
be  all  right ;  but  if  it  did  not,  they  could  do  as  they  QomrwiM 
pleased  about  discharging  him."    If  Mr.  Laflamme  had,  t..„*\ 
after  that,  boldly  said  "  that  would  do,"  I  think  [that 
would  afford  strong  grounds  for  assuming  that  he  knew 
and  approved  of  the  threat  that  Foley  would  be  dis- 
charged if  he  exercised  his  franchise.    I  doubt  if  what 
he  did  say  ought  fairly  to  lead  to  the  same  conclusion. 
Mr.  Laflamme  might  have  thought  this  man  had  some 
idea  that  if  he  did  not  support  the  Gk>yemment  candi- 
date he  would  be  dismissed,  and  came  to  him  to  tell 
him  what  he  intended  to  do,  and  to  see  what  Mr. 
Laflamme  would  say  to  that.    The  answer  '*  that  would 
do,"  I  do  not  think  necessarily  implies  if  he  did  vote 
he  would  be  dismissed. 

Canwap^s  account  of  what  took  place  in  Mr.  Laflamme's 
office  does  not  differ  much  from  that  of  Folep. 

If  Mr.  Laflamme  had  been  made  aware  that  direct 
threats  had  been  made  to  discharge  Folep^  if  he  did  not 
satisfy  him,  it  would  have  been  his  duty  to  have  in- 
formed Foley  that  he  had  not  authorised  any  such  threats 
to  be  made,  and  that  he  entirely  disapproved  of  them. 
Whilst  the  law  would  not  require  him  to  tell  an  elector, 
situated  as  Foley  was,  to  do  all  he  could  against  him,  it 
required  that  he  should  not  approve  of  threats  being 
used  to  deter  the  elector  from  the  exercise  of  his  fran- 
chise. 

I  think  it  would  not  have  been  out  of  place  for  him 
to  have  told  Mr.  Conway  it  was  not  his  duty  to  bring 
the  workmen  on  the  canal  to  his  office  to  explain  what 
they  intended  to  do,  to  see  if  that  would  be  satisfactory. 
If,  as  a  friend  of  Foley — ^the  latter  having  been  repre- 
sented as  an  active  partizan  against  Mr.  Laflamme — ^he 
bought  it  was  unseemly  for  him  in  the  position  he 
occupied  to  take  an  active  part  m  politics,  and  as  his 
friend  advised  with  him,  not  threatening  Am,  not  to 
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1878  make  himself  conspicuous ;  if,  on  such  friendly  advice, 
SoimmLLB  Foley  had  assured  him  he  did  not  intend  to  take  a  part 
j^^^g^ljg^  in  politics,  he  might,  as  such  friend,  have  assured  Mr. 

Laflamme  that  the  representation  that  Foley  was  active 

against  him  was  untrue.  But  bringing  Foley  to  Mr. 
Laflamme' s  office  to  answer,  as  it  were,  a  charge  against 
him,  certainly  looks  as  if  it  was  intended  he  should  be 
impressed  by  the  interview.  Conway  denies  having 
told  Foley  that,  if  ho  did  not  make  it  all  right  with  Mr. 
Laflamme,  he  would  discharge  him.  If  the  case  were 
to  turn  on  what  Conway  told  Foley,  I  would  hesitate 
before  giving  credence  to  Conway's  rather  than  Foley^s 
account  of  it.  Foley  did  go  to  Mr.  Laflamme's  office. 
Conway  did  accompany  him,  and  he  did  explain  to  Mr. 
Laflamms  that  he  did  not  intend  to  take  any  part  in  the 
election,  and  he  did  allude  to  the  circumstance  that  his 
course  as  to  the  election  might  lead  to  his  discharge, 
*'  to  losing  his  place."  The  demeanor  of  the  two  men 
would,  of  course,  assist  in  determining  which  of  the 
two  statements  should  be  most  relied  on.  Conway^ 
according  to  his  account  of  the  transaction,  was  a  high 
toned  public  officer,  who,  whilst  allowing  every  man  to 
exercise  his  right  of  voting  freely,  thought  it  unseemly 
for  persons  in  the  employ  of  the  government  to  take  an 
active  part  in  politics ;  and  having  heard  that  Foley  was 
taking  an  active  part  against  the  government  candidate, 
as  his  friend,  went  to  advise  him  not  to  render  himself 
obnoxious  by  such  a  course ;  and,  as  his  friend,  and  at 
Foley's  request,  went  with  him  to  show  him  where  Mr. 
Laflamme's  office  was,  to  enable  him  to  explain  to  that 
gentleman  the  course  he  intended  to  pursue ;  and  that 
he  did  not  threaten  to  discharge  him  if  he  did  not  make 
it  all  right  with  Mr.  Lafiamms.  I  must  confess,  on  read- 
ing the  whole  of  the  evidence  given  by  Foley  and  Cot^ 
way,  that  this  view  of  the  case  did  not  seem  to  me  the 
most  correct  one  to  take. 
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I  do  not  see,  however,  that  I  can,  on  the  evidence,  con-      1^8 
aider  Conway  Mr.  Laflamme's  agent.     It  is  tme  he  was  Sowbryujm 
in  favor  of  Mr.  Lafinmme,  and  probably  bronght  some  l^^jj^^^q^ 

voters  to  the  poll  for  him,  and  asked  others  if  theyjwere     

going  to  vote  for  him.  I  do  not  consider  Conway  bring- 
ing Foley  to  Mr.  Laflamme^s  office  so  made  him  aware 
that  Conway  was  acting  for  him,  as  to  constitute  him 
an  agent  for  whose  acts  he  was  responsible. 

I  therefore,  as  to  this  charge,  think  we  should  decide 
in  £Eivor  of  Bespondent. 

Chaurette^s  case. 

In  his  evidence  Chaurette  says  he  met  Mr.  Laflamme 
at  Points  Claire  on  the  nomination  day,  and  he  said 
to  him- 

I  have  heard  that  you  would  not  put  your  name  to  propose  me.  I 
answered,  "  it  is  true."  He  then  said  to  me :  <<  I  hare  appointed  you 
Deputy  Returning  Officer. 

Farther  on  he  said,  in  answer  to  the  question : 

Bid  you  teU  him  that  you  oould  not  vote  for  him  ?  Answer-*'^  You 
know  that  I  have  always  been  for  you." 

The  next  question  was : 

Was  it  upon  that  that  he  told  you  he  had  appointed  you  Deputy 
Returning  Officer?  Answer— Kr.  Lafiamme  and  Mr.  Anthime  Si. 
Denis  coming  on  one  side  of  the  side  walk  and  I  on  the  other,  on 
nomination  day,  in  passing  Mr.  Laflamme  stopped  and  told  me  '<  I 
have  heard  that  you  would  not  put  your  name  to  propose  me,"  and  I 
said  to  him :  '^  Tea,  I  do  not  like  my  name  to  appear."  Upon  that  he 
told  me ''  I  have  appointed  you  Deputy  Returning  Officer,"  and  I  an- 
swered him,  "  that  will  be  the  way  to  keep  me  quiet ;"  because  I  was 
appointed  Deputy  Returning  Officer,  and  being  appointed  as  such  I 
remained  quiet,  but  I  did  not  lose  my  right  of  Voting.  Nevertheless, 
one  may  get  excited  during  elections  and  be  glad  to  find  friends. 

On  cross  examination  he  stated : 

Before  the  nomination  day  I  did  tell  some  of  Mr.  Laflamm^s 
friends  that  I  would  vote  for  him,  but  that  I  would  not  sign  his 
nomination  ticket.  I  did  not  like  to  come  forward.  Mr.  Laflamme 
might  have  known  before  the  nomination  day  that  I  was  for  him.  I 
told  him  to  leave  me  alone,  and  that  I  would  always  be  the  same 
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1878       mani  but  that  I  would  not  work.    My  appointment  aa  Returning 
Officer  did  not  change  my  opinion. 


SOMBRTILLe 

,     ^*  It  does  not  strike  me  that  this  evidence  shews  that 

Chaurette  was  bribed  to  support  Mr.  Laflamme  by  his 

being  appointed  Deputy  Returning  OflBlcer.  The  diffi- 
culty has  arisen  from  Mr.  Laflamme  saying  he  had 
appointed  Chaurette  Deputy  Returning  Officer.  I 
should  have  thought  it  was  the  duty  of  the  Returning 
Officer  to  appoint  his  deputies,  under  the  28th  section 
of  The  Dominion  Elections  Act  of  1874,  and  that  it  was 
a  matter  in  which  the  candidates  would  not  interfere- 
The  law  casts  the  duty  on  the  Returning  Officer,  and 
he  ought  to  make  the  selection  of  proper,  qualified  per- 
sons, without  reference  to  the  candidates.  It  is  of  great 
imi>ortance  that  these  officers  should  be  men  who  would 
not  be  influenced  in  the  discharge  of  their  duties  by 
political  feeling  or  prejudice ;  and  if  it  is  understood 
they  are  to  be  the  nominees  of  a  candidate,  the  public 
will  not  have  the  same  confidence  in  them  as  if  selected 
by  the  Returning  Officer  himself  from  those  he  con- 
sider qualified  by  intelligence  and  honesty  to  dis- 
charge the  duties  properly.  It  seems  to  me  the  Return- 
ing Officers  ought  to  make  their  own  selections  of  their 
deputies,  and  be  held  responsible  for  their  selections. 

Lafieur's  case. 

This  Toter,  who  is  accused  of  personation,  is  an 
advocate  and  resides  in  Montreal.  His  father,  of  the 
same  name,  is  a  farmer  and  resides  at  Ste.  Gfene* 
viive.  In  1875,  the  son  was  the  owner  of  property  in 
the  parish,  and  voted  at  the  election  for  the  Local  Par- 
liament. The  father  had  property  in  the  village  of  St. 
OenevOve^  and  in  the  parish,  and  his  name  was  on  the 
two  lists  of  voters.  The  son  sold  his  property  which 
was  in  the  parish  in  the  fall  of  1875,  and  the  question 
arose,  whether,  having  sold  his  property,  he  could  vote 
supposing  his  name  to  be  on  the  list,  and  whether  his 
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name  was  really  on  the  list,  though  the  person  whose     ^^^ 
name  was  mentioned  on  the  list  was  described  as  asoiaDnmiA 
farmer,  the  voter  being  an  advocate.    It  appeared  from  j^J^^^„„ 

the  evidence  that  the  land  which  the  younger  Lafleur     

had  owned  was  on  Main  Street,  and  that  of  the  elder 
Lafleur  was  described  "  Property  on  the  Main  Street ;" 
and  the  property  formerly  owned  by  the  younger 
Lafleur  would  be  described  in  the  same  manner,  but 
the  name  would  not  be  the  same.  I  suppose  this  means 
the  father  would  be  "  farmer."  The  property  was  sold 
to  Mr.  Gauthier.  His  name  was  not  on  the  list.  The 
Secretary-Treasurer  of  the  Corporation,  in  reply  to  a 
question,  said  this  property,  which  did  belong  to  Mr. 
Lafleur,  advocate,  was  not  mentioned  on  the  list.  I 
think  by  this  is  meant,  unless  coming  within  the  des- 
cription put  opposite  the  elder  Lafleur's  name.  One  of 
the  questions  referred  to  was,  whether  the  younger 
Lafleur^s  name,  having  been  on  the  list  for  1875,  it 
could  proi)erly  be  removed  without  giving  him  notice. 
It  is  not  contended  that  the  young  man  pretended  to 
be  the  fSeither,  but  that  he  pretended  to  be  the  man 
whose  name  was  on  the  list,  and  he  was  not  that  man* 
The  man  named  on  this  list  was  either  his  father  or 
himself ;  he,  in  &ct,  contended  it  was  himself.  If  there 
had  been  a  mistake  in  putting  farmer  as  the  matter  of 
description  of  the  person,  then  young  Lafleur  might 
honestly  have  supposed  he  had  a  right  to  vote ;  and  if 
the  name  was  not  intended  for  him,  then  the  land  he  had 
owned  was  not  assessed  at  all,  as  I  understand  it.  I  do 
not  think  it  appears  in  a  manner  at  all  satisfactory  that 
these  parties  did  not  believe  young  Lafleur  had  a  right 
to  vote.  He  thought  so  himself,  and  swore  in  his  vote ; 
and  I  do  not  think,  under  the  head  of  personation,  the 
legislature  intended  to  deter  a  man  from  voting  who 
claimed  the  right  to  vote  on  his  own  behalf,  and  believed 
he  had  that  right.    If  this  young  man  had  never  owned 
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IfTS  this  yruper iy,  had  nerer  hada  right  to  Tole, and marrfy , 
«iJ^>^#«  becante  the  name  of  his  £uher  being  the  aame  at  hia 
own,  woold  insuit  on  roting,  though  he  wai  an  advo- 
cate and  his  father  a  farmerandthe  Lo^ktir  named  was 
described  as  farmer,  then  it  mi^t  be  said  in  one  sense 
he  had  been  guilty  of  personation ;  or  if  the  property 
were  assessed  to  the  man  to  whom  he  had  sold  it,  and 
the  entries  had  been  all  properly  made,  and  the  descrip- 
tion of  the  land  could  only  apply  to  his  &ther,  there 
would  then  be  more  ground  for  imputing  wilful  fraud. 
But  I  isi  not  feel  warranted  in  deciding  against  the 
Respondent  as  to  personal  complicity  in  the  matter,  or 
that  the  election  should  be  avoided  on  account  of  any- 
thing done  by  his  alleged  agents  in  respect  of  this 
vote. 

A%  to  treaiinf;  on  election  and  nomination  daps. 

Section  94  of  The  Dominion  Elections  Act  rf  1874^ 
87  Vic.,  cap.  9,  substantially  re-enacts  sections  4 
and  28  of  the  Imperial  Statute  of  17  and  18  Vic^ 
cap.  102.  Section  4  is  similar  to  the  first  para- 
graph of  sec.  94  of  the  Dominion  Act,  and  the 
last  paragraph  of  that  act  ib  similar  to  sec.  28  of  the 
Imperial  Statute.  Under  sec  86  of  the  Imperial 
Statute,  corrupt  treating  avoided  the  election;  and 
though  under  that  act  the  candidate  was  not  eligi- 
ble for  re-election  for  the  same  constituency  during  the 
existing  parliament,  and  is  still  punishable  in  the  same 
way  for  corrupt  treating,  yet  he  is  not  declared  incajMi- 
ble  of  voting  and  holding  certain  civil  offices,  as  he  is 
by  the  subsequent  act  of  the  Imperial  Parliament  (1), 
for  seven  years  when  found  guilty  of  bribery. 
But  under,  sec.  28  of  the  Imperial  Statute  of  1854,  the 
persons  giving  refreshments  to  voters  on  polling  days 
are  only  liable  to  the  penalty  of  40  shillings  for  each 
ofiimce.    Sec.  98  of  the  Dominion  Statute  declares  any 

(1)  31  A  32  Vic,  cap.  125,  sec.  43, 1868. 
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wilfal  offence  against,  amongst  others,  sec.  94,  shall  be     18T8 
a  corrupt  practice  within  the  meaning  of  that  act.    Sec. 

101  declares  the  election  void  when  it  is  found  on  the *• 

trial  of  an  election  that  any  corrupt  practice  has  been 
committed  by  any  candidate  or  his  agent  at  an  election, 
and  sec.  102  further  punishes  the  candidate  when  such 
practices  have  been  committed  by  or  with  the  actual 
knowledge  and  consent  of  any  candidate  at  such  elec- 
tion. The  fact  that  a  corrupt  act  has  been  committed 
must,  of  course,  be  proved  at  the  trial  of  the  election 
petition  or  of  an  indictment 

Mr.  Justice  Willes  in  the  Bodmin  case  (1)  refers  to 
what  he  supi>oses  was  the  reason  of  the  23rd  section 
being  introduced  into  the  English  Statute,  when  the  4th 
section  referred  to  corrupt  treating  and  punished  it 
under  the  36  section.    The  learned  judge  said : 

It  would  seem  to  have  been  usual  in  former  times,  and  no  doubt 
was  the  practice,  at  least  up  to  the  year  1854,  when  the  Corrupt  Prac- 
tices Act  was  passed,  without  any  improper  design  upon  the  votersi 
and  with  a  view  to  profusion,  which  some  might  dignify  by  the  name 
of  hospitality,  to  give  every  voter  who  came  up  pledged  for  a  candi- 
date, at  the  election,  or  who  voted  for  candidate,  refreshment, 
either  by  opening  a  common  table  at  some  inn,  where  the  voters 
breakfasted  before  they  went  to  the  poll,  or  where  they  had  refresh- 
ments before  they  left  the  town  after  polling,  and  before  they 
returned  to  their  homes. 

The  learned  Judge  then  referred  to  Bodmin's  case  (2), 
where  it  was  reported  to  the  House  that  a  system  was 
pursued  (which  the  learned  Judge  had  no  doubt  was 
general)  as  soon  as  a  voter  hadi>olled  his  vote  of  giving 
him  a  ticket  for  5s.  worth  of  refreshments.  He  then 
proceeds : 

I  cannot  help  thinking  that  that  was  the  sort  of  corrupt  practice 
with  which — ^whether  corrupt  or  not-^the  Legislature  was  dealing  in 
the  23rd  section  of  the  Statute ;  and,  also,  I  am  inclined  to  believe, 
though  I  cannot  precisely  cite  my  warrant  for  believing  it,  that  where 

(1)  1  O.  &  H.  122  ;  20  L.  T.  (2)  1  Power,  Rodwell  &  Drew, 
(N.  8.)  990.  129. 


V. 
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1878  a  fkriDeTf  for  inBtonce.  came  from  a  distance  to  voie  ai  a  Goaniy 
election,  it  was  not  uncommon  to  have  such  an  open  table  as  thai 
to  which  I  haye  referred^  not  for  the  purpose  of  rut^hing  people's 
Tote  by  the  attraction  of  the  meal, but  simply,  as  it  was  then  thoo^t, 
reasonable,  and  was  not  uncommon.  If  to  giyea  Toier  sametfaing  to 
eat  on  the  day  of  poUinghad  been  in  its^  treating  the  23rd  saetmi 
would  have  been  unnecessary — the  4th  section,  dealing  with  comp- 
treating,  would  have  been  sufKcient  to  dispose  of  the  case.  More 
over,  if  it  had  been  intended  by  the  Legislature  in  n^^Vnig  that  sort 
of  practice  which  prevailed  here  and  elsewhere  iUegal,  as  no  doubt 
it  is  now,  by  the  23rd  section,  to  make  it  also  amoant  to  oomipt 
treating  within  the  meaning  of  the  4th  section,  the  Tiftginlatmrn 
would  have  so  declared  itself  in  the  23rd  section. 

This  seems  to  me  to  explain  the  origin  of  the  28id 
section  of  the  English  Statute,  and  the  reason  why  it 
was  passed.  It  is  substantially  re-enacted  under  the 
last  paragraph  of  the  94th  section  of  the  Dominion 
Statute,  and  made  a  corrupt  practice,  but  to  make  it  a 
corrupt  act  the  meal,  drink,  or  refreshment,  must  be 
given  on  the  day  of  nomination,  or  on  the  polling  day, 
and  on  account  of  the  voter  having  voted,  or  being  about 
to  vote.  This,  perhaps,  would  make  the  ill^al  act  a 
corrupt  practice,  though  the  refreshment  was  not  given 
with  a  corrupt  intent.  The  observations  of  Mr.  Justice 
WiUes  shew  clearly  that  it  was  not  enacted  for  the  pur- 
pose of  preventing  drinking  on  the  nomination  or  poll- 
ing days.  The  provisions  in  the  Ontario  Statute  com- 
pelling the  closing  of  taverns  and  shops  where  liquors 
are  sold  on  election  and  nomination  days,  and  the 
funushing  and  selling  or  giving  away  of  liquors  to  any 
person  within  the  municipality  during  the  period 
mentioned,  were  evidently  framed  for  a  different  pur- 
pose from  the  paragraph  under  discussion  in  the  Do- 
minion Statute. 

The  drinking  on  the  nomination  or  poUing  day  not 
being  a  corrupt  practice,  unless  the  drink  was  given  on 
account  of  the  voter  having  voted,  or  being  about  to 
vote,  and  the  evidence  not  shewing  that  the  alleged 
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drinking  on  those  days  was  for  any  such  reason,  the      1878 
question  raised  on  that  ground  must  be  decided  in  favor  Soramu 
of  the  Respondent.     This  view,  I  think,  accords  with       ^' 
the  opinion  expressed  by  Chief  Justice  Meredith  in  the 
Partn&itf  case  (1),  to  which  we  were  referred,  and  does 
not  conflict  with  the  decision  of  Mr.  Justice  Torrance 
in  the  case  tried  before  him — as  I  understand,  the  drink 
given  in  that  case  was  on  aceount  of  the  voters  having 
voted  or  being  about  to  vote. 

Corrupt  treating  by  Respondent  and  his  agents. 

I  have  gone  over  the  evidence  carefidly  as  to  the 
treating  by  Bespondent,  and  I  do  not  think  there  is 
any  case  made  out  against  him. 

The  first  case  referred  to  is  treating  on  the  nomina- 
tion day  at  Charlebois'  tavern,  Lachine.  I  have  already 
expressed  my  opinion  that  the  last  paragraph  of  sec.  94 
of  the  Statute  refers  only  to  famishing  refreshments  to 
electors,  on  account  of  the  electors  being  about  to  vote  or 
having  voted.  There  several  electors  being  present 
treated  each  other  in  turn.  There  is  nothing  to 
show  it  was  done  on  account  of  their  being  about  to 
vote  within  the  meaning  of  the  Statute.  It  is  not 
pretended  that  Bespondent  treated,  but  that  the  treat 
was  with  his  consent  and  approbation.  The  law  ap- 
plicable to  the  North  Wentworth  case  was  diflferent.  I 
don't  think  it  appears  that  the  drinking  was  with  his 
consent  or  approbation,  and  if  he  had  attempted  to  in- 
terfere he  might  have  been  properly  told  it  was  a  matter 
which  did  not  concern  him ;  that  is,  if  these  gentlemen 
chose  to  ask  each  other  to  drink,  because  they  are 
friends  and  neighbours,  and  it  was  considered  as  a 
mere  act  of  courtesy,  which  seems  to  have  been  the 
case. 

I  fedl  to  see  that  the  Bespondent  drinking  at  Bellair's 

(1)  2  Q.  L.  B.  268. 
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1878  on  the  evening  of  the  22nd  (if  he  did  drink,  which  is 
QoMmmuM  not  shewn  with  positive  certainty,)  was  cormpt  treat- 
^'  ing.  Mr.  Rodgers,  who  was  a  contractor,  choose  to  treat 
aU  rounds  as  he  says,  and  it  does  not  appear  that  his 
doing  so  would  in  any  way  corrupt  the  electors  as  to 
voting,  or  that  it  was  intended  for  that  pnrpose.  I 
should  not  infer  from  reading  the  evidence  of  what  oc- 
curred on  that  occasion,  that  there  was  any  corrupt 
intent  on  the  part  of  Rodgers,  who  was  particularly  re- 
ferred to,  nor  any  thing  to  show  that  in  accepting  the 
treat  Mr.  Laflamme,  if  he  did  drink  with  the  rest,  car' 
rupted  anybody  or  intended  so  to  do. 

As  to  corrupt  treating  by  persons  alleged  to  be  Res- 
pondent s  agents,  though  there  appears  to  have  been 
more  or  less  drinking  during  the  canvass  and  about  the 
time  of  the  election,  much  of  it  api>ears  to  be  of  the 
character  which  prevails  through  the  country  when  a 
number  of  people  meet  for  purposes  other  than  elec^ 
tions,  such  as  horse  races,  and  other  meetings  where 
there  is  a  good  deal  of  talking  and  discussion  going  on, 
and  in  the  interludes  between  conversations  some  man 
calls  for  liquor,  a  short  time  after  another  does  the  same, 
and,  if  the  number  of  persons  assembled  is  not  too 
great,  the  habit,  I  apprehend,  is  to  ask  all  who  are  near 
to  join  in  drinking.  If  there  are  a  great  many  people 
present  they  are  apt  to  form  into  small  knots,  and  so 
join  in  drinking.  I  do  not  think  drinking  under  such 
circumstances  can  be  called  corrupt  treating.  There 
was  not  during  this  election,  as  far  as  I  can  understand, 
that  profuse  expenditure  for  drink  that  used  to  prevail 
to  the  great  injury  of  all  concerned  in  it.  From  the 
perusal  of  the  whole  of  the  evidence,  I  do  not  think  there 
can  be  any  pretence  that  what  would  be  called  general 
treating  prevailed  at  the  election  or  during  the  canvass, 
and  certainly  none  to  the  extent  which  would  justify 
the  setting  aside  the  election  on  that  ground.     The 
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amounts  charged  by  Belair,  the  hotel-keeper  at  Ste.      1878 
Geneviive^  and  Sauv6^  at  Pointe  Claire,  for  board  of  par-  QoMaxTniM 
ties  acting  on  behalf  of  Mr.  Laflamme,  seems  rather  ^^^^'^^^ 

extravagant,  and  some  money  may  have  been  spent 

there  for  drink  dnring  the  election  day.  Mr.  Dot/on, 
whose  expenses  were  paid  by  Eespondent,  and  was 
one  whose  board  he  paid,  speaks  of  treating,  taking  a 
couple  of  glasses  of  wine  with  whom  he  did  not  know 
on  nomination  day,  it  may  have  been  that  he  treated 
when  Perry  and  Howard  were  at  &te.  Geneviive,  and 
treated  a  few  friends  at  Sauv6's  on  nomination  day.  He 
does  say  he  never  treated  an  elector  during  the  whole 
time  of  the  contest.  He  says  he  took  some  of  the  elec- 
tion money  to  pay  those  expenses  (that  is  for  treating). 
He,  I  assume,  may  have  treated  electors  without  know- 
ing it.  Without  being  quite  satisfied  with  the  explana- 
tions given  by  the  witnesses  as  to  this  treating,  parti- 
cularly by  persons  who  were  strangers  in  the  county 
and  were  there  to  act  on  behalf  of  Mr.  Laflamme^  yet,  con- 
sidering the  custom  of  the  county  to  which  I  have 
referred,  I  do  not  feel  warranted  in  holding  that  the 
treating  proved  to  have  taken  place  was  corrMpt  within 
the  meaadng  of  the  Statute.  Nevertheless,  it  cannot 
be  too  seriously  impressed  on  all  those  who  may  be  in 
any  way  acting  to  further  the  election  of  a  candidate, 
and  who  can  properly  be  considered  agents,  the  abso- 
lute necessity  of  avoiding  the  furnishing  of  refresh- 
ments to  electors  during  the  contest,  whatever  may  be 
their  motive  in  doing  so.  When  a  course  of  conduct, 
which,  in  view  of  surrounding  circumstances,  mai/  bear 
a  favorable  construction,  but  is  considered  open  to 
serious  objection,  is  followed  after  repeated  warnings. 
Courts  and  Judges  will  feel  less  inclined  to  put  the 
&vorable  construction  on  such  conduct,  and  will  have 
less  hesitation  in  deciding  that  parties  who  will  persist 
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1^      in  acting  recklessly  after  rei>eated  warnings  intend  to 
act  illegally. 

I  do  not,  therefore,  think  the  charge  of  corrupt  treat- 
ing by  Respondent  or  by  his  agents  is  made  out. 

I  understand  the  view  I  take  as  to  cormpt  treating 
is  similar  to  that  cited  by  Mr.  Justice  Patterson  in  the 
Lincoln  election  case,  which  has  been  so  long  pending 
in  Ontario,  and  that  I  expressed  in  the  Kingston  case. 

Speeches  by  Respondent : — 

As  to  the  speeches  by  Mr.  Lajlamme,  I  have  gone 
over  the  evidence  very  carefully  more  than  once, 
and  am  not  prepared  to  say,  taking  it  as  a  whole, 
that  we  would  be  warranted  in  setting  aside  the 
election,  in  consequence  of  what  he  said  in  addressing 
the  electors  on  various  occasions,  after  the  finiling  of 
the  learned  Judge  who  tried  the  case. 

I  have  considered  the  powerfiil  arguments  of  Mr. 
Justice  Wilson  in  the  Muskoka  case,  and  others  that 
were  addressed  to  us  by  Mr.  McCarthy  in  the  discus- 
sion of  the  matter  before  this  Court,  and  must  say 
that  speeches,  pressing  on  the  consideration  of 
the  electors  that  a  particular  candidate  ought  to  be 
supported,  because  he  has  the  power  to  distribute 
patronage,  and  because,  as  a  Minister  of  the  Crown,  he 
has  the  power  of  conferring  material  benefits  upon  a 
constituency,  he  ought,  therefore,  to  be  preferred  and 
supported  rather  than  a  candidate  not  possessing  such 
advantages,  are  calculated  to  influence  the  electors  in 
the  choice  of  their  members,  and  in  that  way  interfere 
with  the  freedom  of  election.  At  the  same  time,  the 
fact  exists,  when  the  candidate  before  the  people  has 
that  power ;  and  to  say  that  he  has  it  can  hardly  be 
said  to  be  more  than  recalling  to  mind  any  other  fact 
When  done  openly,  can  it  be  said  to  be  done  corruptly  ? 
Besides,  it  is  one  of  the  features  of  our  representative 
system  that  as  to  some  matters,  those  of  a  local  charac- 
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ter,  a  Tepresentatiye  is  bound  to  attend  to  the  interests      1878 
of  his  constituents ;  and,  when  he  can  do  so  consist-  Soiunt^iuji 
ently  with  his  duty  to  the  whole  country,  his  constitu-  j^J^^^„ 
ents  may  expect  him,  and,  perhaps,  demand  of  him  to      — 
do  so.    I  do  not  know  that  the  candidate  would  be 
going  much  beyond  the  proper  line,  if  he  were  to  say 
that  if  occasion  oflfered  he  would  exercise  his  influence 
in  favor  of  his  constituents,  whether  in  the  bestowal  of 
offices  or  in  other  matters  in  which  they  were  inter- 
ested.    If  in  his  speeches  he  were  to  limit  his  favors  to 
those  only  who  would  support  him,  it  might  then  be 
said  he  left  the  proper  path  and  held  out  direct  induce* 
ments  to  each  to  vote  for  him,  and  in  that  way  was  en- 
deavoring   to    corrupt    the    constituency;    and    yet, 
promising  to  do  what  he  could  for  his  constituents  in 
general  terms,  would,  to  most  minds,  imply  quite  as 
much  as  the  more  direct  oflfer  to  give  offices  to  those 
who  helped  him. 

One  difficulty  in  the  case  of  speeches  is,  that  you 
have  not  the  exact  words  uttered  by  the  candidate,  and 
each  listener  puts  his  own  peculiar  construction  on  the 
language  used,  and,  when  the  Unes  of  permissible  speech 
and  self-laudation  and  of  corrupting  appeals  approach 
each  other  so  nearly,  it  is  not  always  safe  to  rely  on  the 
impressions  parties  have  as  to  the  effect  of  a  speech. 

I  take  it  for  granted,  Mr.  Laflamme  might  have  said, 
without  incuring  legal  censure,  "  you  ought  to  support 
me ;  I  am  a  member  of  the  Government — a  Minister  of 
the  Crown — and  have  more  influence  than  my  opponent. 
I  can  do  more  good  for  the  county — more  good  for  you 
— than  the  gentleman  opposed  to  me.  As  your  mem- 
ber, it  is  peculiarly  my  duty  to  look  after  your  interests, 
and  I  will  do  so."  Would  not  this  language,  in  fact, 
have  the  same  tendency  to  prevent  the  freedom  of  choice 
by  the  electors  between  the  two  candidates,  as  the 
more  pointed  and  objectionable  language  referred  to  ? 
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1S78  I  understand  the  matter  is  pat  in  this  way  on  behalf 

QomnuM  of  Mr.  Laflamme.    He  was  charged  with  being  a  man 
T^w^Mwg.  without  influence,  that  he  had  failed  as  a  member  to 

take  the  position  he  ought  to  have  taken,  that  he  had 

done  no  good  for  the  county,  that  all  he  had  done  was 
to  get  his  friends  a  few  offices.    In  reply  to  this  attack, 
he  said  his  opponents  had  charged  him  with  doing  no 
good  to  the  county,  with  being  without  influence^  and 
yet  he  had  influence  to  procure  more  appointments  for 
the  electors  of  the  county  than  any  member  who  had 
preceded  him,  and  if  he  had  been  able  to  do  this  for  his 
constituents  as  a  private  member,  as  a  minister  of  the 
crown  he  would  be  able  to  do  more.    Several  of  the 
witnesses  on  his  behalf  stated  he  in  no  way  promised 
to  give  offices,  that  he  was  merely  repelling  the  attack 
made  on  him,  and  shewing  the  people  that  as  a  min- 
ister he  would  possess  more  power  to  serve  them  than 
his  opi>onent  and  more  than  he  had  as  a  private  member. 
This  is  the  view,  as  I  understand,  that  the  learned  Judge 
takes  of  the  efiect  of  the  evidence,  and  I  cannot  say  he 
is  not  justified  in  doing  so.    If  I  entertained  a  stronger 
opinion  than  I  do  of  the  legal  view  to  take  of  these 
election  speeches,  I  should  hesitate  to  declare  the  Res- 
pondent guilty  of  corrupt  practices  against  the  views 
of  the  Judge  who  tried  the  case  as  to  the  facts,  and 
against  the  view  the  Court  of  Appeals  in  Ontario  have 
expressed  as  to  the  law.    I  do  not  wish  it  to  be  under- 
stood from  what  I  have  said  on  this  subject  that  candi- 
dates may,  with  impunity,  make  all  kinds  of  appeals  of 
a  corrupting  tendency  to  their  constituents,  and  I  think 
a  careful  perusal  of  the  evidence  will  show  that  Mr. 
Laflamme,  in  taking  the  course  he  did,  was,  to  use  the 
words  of  one  of  his  own  witnesses,  "  travelling  on 
delicate  ground."    As  I  have  had  occasion  to  say  in  most 
of  the  election  cases  which  I  have  unfortunately  been 
compelled  to  consider  when  corrupt  practices  were 
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charged  against  a  candidate,  when  there  is  a  reason-     1878 
able  doubt  if  a  party  has  brought  himself  within  the  Soianmu 
clear  terms  of  the  law,  you  ought  not,  when  the  effect  j^J^^ 
of  the  finding  is  so  grave  and  serious,  to  decide  against 
him. 

I  am  not  prepared  to  reverse  the  decision  of  the 
learned  Judge  as  to  the  speeches  made  by  Respondent. 
As  to  Speeches  by  Agents: — 

After  what  I  have  said  about  the  Bespondent's 
speeches,  I  have  but  to  say  that  the  only  speech  by 
an  agent,  which  would  call  for  further  remark,  was 
that  made  by  Mr.  Duhamel  at  £1^  Anne^  to  the  effecti 
that  if  they  elected  Mr.  Laflamme  he  would  have  at 
his  disposal  as  many  places  as  they  would  want. 
They  would  be  greatly  in  the  wrong  to  prefer  any 
other,  for  he  had  already  obtained  places  for  some, 
and  would  be  able  to  obtain  some  more.  He  also 
referred  to  the  canal  passing  in  front  of  the  village, 
and  said,  if  he  was  elected,  he  might  tell  them  as  a 
sure  fact  he  would  cause  a  few  millions  to  be  spent 
in  deepening  and  widening  it. 

The  speech  of  Mr.  Duhamel  waa  made  in  the  pres- 
ence of  other  gentlemen  who  had  spoken,  or  who  were 
about  to  make  speeches ;  the  latter  could,  of  coutse, 
reply  to  any  statement  he  made,  and  if  he  said  any* 
thing  questionable  or  improper,  could  have  replied  to 
it.  Putting  improper  motives  before  the  people  to  in- 
fluence them  would  naturally  draw  down  censure  and 
remark,  and  ought  rather  to  injure  than  benefit  the 
party  on  whose  behalf  they  were  put  forward. 
Mr.  Duhamel  did  not,  as  appears  by  the  evidence, 
promise  these  places  to  any  particular  class  of  the 
inhabitants — say  those  who  supported  Mr.  Laflamme. 
What  he  said  was  to  the  effect,  that  if  elected  he 
(Mr.  Laflamme)  would  be  able  to  obtain  more  places 
for  them,  that  is,  for  the  people.    As  to  the  reference 
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1878      to  the  expenditure   of  money  to  improve  and  widen 

BwfflBWLLB  the  canal,  that  was  a  matter  which,  of  course,  could 

Tuw^'mni.  ^^  Tcsponded  to,  as  the  improvements  had  been  pro- 

— ^-      vided   for   before  Mr.  Laflamme^s   time — as  one  of  the 

gentlemen  who  was  present   when   this  speech  was 

made  mentions  in  his  evidence. 

Though  by  no  means  free  from  doubt,  I  do  not  feel 
warranted  in  setting  aside  the  election  in  consequence 
of  the  speeches  made,  either  by  Respondent  or  his 
agents. 

The  question  how  far  a  candidate  and  his  friends 
may  go  in  this  kind  of  speaking  is  a  very  perplexing 
one,  and  if  it  is  found  that  great  evils  result  from  such 
speeches  the  Legislature  may  interpose.  Judges  may 
also  feel  warranted,  if  it  is  found  that  these  addresses  of 
candidates  and  their  agents  go  further  in  the  objection- 
able direction,  in  declaring  the  same  a  violation  of  the 
law  relating  to  the  freedom  of  elections,  though  up  to 
the  present  time  they  have  not  been  able,  satisfactorily, 
to  come  to  such  a  conclusion. 

There  was  little  or  no  direct  evidence  that  these 
speeches  had  a  corrupt  influence.  One  man  speaks  of 
being  inclined  to  act  from  the  corrupt  motives  placed 
before  him,  but,  on  further  reflection,  concluded  not  to 
do  so.  Several  of  the  witnesses  mentioned  that  it  was 
spoken  of  amongst  the  people  that  Respondent  and  his 
friends  had  promised  offices ;  but  it  seemed  as  if  this 
was  done  more  to  express  disapproval  of  such  conduct 
than  to  show  they  were  influenced  by  it. 

The  enquiry  before  the  learned  Judge  did  not  take  the 
direction  of  showing  the  corrupt  effect  on  individuals, 
but  rather  left  it  to  be  inferred  that  such  must  have  been 
the  case. 

I  do  not  feel  that  we  would  be  warranted  in  finiiiTig 
such  general  corruption  resulting  from  the  speeches 
complained  of  as  to  set  aside  the  election  on  that  ground. 


V. 
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The  learned  Judge,  in  the  Court  below,  when  discussing     1878 
the  question  as  to  speeches  by  Respondent,  refers  to  the 
Montmagny  case,  and  shows,  I  think,  satisfactorily,  how 
that  case  differs  from  this  as  to  the  matter  under  dis« 
cussion,  and  concludes : 

Here  we  have  a  serious  conflict  of  testimony  as  to  the  effect  of  the 
expressions  of  which  the  Respondent  made  use,  and  we  have  his 
declaration  upon  oath,  in  which  he  says  he  only  spoke  about  places 
in  reply  to  the  attacks  made  upon  him  by  his  adversaries,  and  in  no 
way  with  a  view  to  exercise  any  influence  over  the  electors. 

Clement  and  Deschamps  cases. 

The  witness  O'Neill,  collector  of  canal  tolls,  said : 

My  sympathies  were  with  Mr.  Laflamme,  on  account  of  being  under 
a  personal  obligation  to  him  for  a  year  and  a-half  before  the  election, 
of  which  fact  Mr.  Girouard  was  well  aware  for  a  year  previous  to 
the  election.  The  only  work  I  did  on  behalf  of  Mr.  Laflamme,  after 
the  writ  of  election  was  issued,  was  to  send  a  message  to  Deschamps 
that  I  wished  to  see  him  to  ascertain  if  it  was  true  that  he  had  gone 
oat  to  Si.  Laurent  to  propose  a  candidate  to  oppose  Mr.  Laflamme, 
after  he  had  promised  Mr.  Lc^amme  that  he  would  not  work  in  the 
election. 

I  myself,  after  Mr.  Oeoffrion  resigned,  was  satisfied  Mr.  Laflamme 
would  succeed  him,  and  I  wrote  a  note  to  a  friend  in  iMchine  to  ask 
Clement  Deschamps  and  Israel  Clement  to  see  me  at  my  office  in  town 
when  they  came  in.  I  had  conversations  with  them  a  year  and  a-half 
previous  to  the  election  with  reference  to  Mr.  Laflamme.  My  friends 
thought  Mr.  Laflamme  was  an  enemy  of  mine,  I  was  satisfied  he  was 
noty  and  I  considered  it  my  duty  to  tell  my  Lachine  friends,  of  tohom 
J  have  many,  that  Mr.  Laflamme  was  not  my  enemy. 

When  Clement  and  Deschamps  came  into  town  (after  the  issuing 
of  the  writ  of  election)  I  asked  them  if  they  had  made  up  their 
minds  not  to  interfere  against  Mr.  Laflamme^  which  I  was  satisfied 
they  would  not,  from  conversation  I  had  with  them  previously,  one 
of  them  a  year  before  that,  before  Mr.  Oeoffrion  got  sick  at  all.  They 
told  me  they  would  not  interfere  against  Mr.  Laflamme,  I  asked 
them  to  come  and  tell  Mr.  Laflamme  so  in  his  office.  They  came  up 
and  told  Mr.  Laflamme  in  my  presence  that  they  would  not  interfere 
against  him.  My  object  was  that  I  knew  they  were  politically  op- 
posed to  him,  and  if  they  thought  he  was  an  enemy  of  mine,  they 
would  still  be.  I  am  satisfied  my  having  told  Clement  and  Deschamps 
that  Mr.  Laflamme  was  not  an  enemy  of  mine,  tended  to  induce  them 
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1878  not  to  oppose  him.  During  the  local  election  in  1875  I  met  I>e«- 
fl^J^^^^ » ■  champs f  who  said  there  was  a  vacancy  in  the  canal  office,  at  Laehinef 
if,  in  consequence  of  the  death  of  a  sub-collector ;  that  he  had  applied 
for  the  position  on  behalf  of  his  son.  Mr.  Laflamme  had  refused  it  to 
him,  he  said,  for  the  reason  that  he  had  not  been  a  political  supporter 
of  his.  1  did  not  promise  then  to  get  a  situation  for  his  son.  I  did 
get  a  situation  for  him  eight  years  ago.  Deschamps  appeared  to  feel 
bad  against  Mr.  Laflamme.  I  told  him  1  would  ask  Mr.  Laflamme 
why  he  did  not  give  his  son  the  position,  and  if  he  would  call  in  a 
few  days  I  would  give  the  answer.  He  called  afterwards.  I  told 
him  Mr.  Laflamme^s  reply  was  he  could  not  give  situations  to  oppo- 
nents, whilst  his  friends  wanted  them.  1  was  anxious  to  know  if 
they  would  carry  out  their  promise  not  to  oppose  Mr.  Laflamme^  as 
they  were  influential  men.  I  thought  it  would  tend  to  let  him  in 
without  opposition.  At  the  same  time  Mr.  Lafl^immt  never  asked  me 
to  support  him  in  any  manner  or  form.  I  did  this  voluntarily,  in 
consequence  of  a  favor  he  did  me  in  1 875.  In  the  conversation  with  Mr, 
DeschampSf  when  he  told  me  he  would  not  interfere  in  the  election 
against  Mr.  Laflamme^  I  took  the  precaution  to  tell  him  I  did  not 
wish  him  to  have  any  misunderstanding  relative  to  any  conversation 
we  might  have  had  regarding  his  son  Clement  He  said  it  is  not  on 
account  of  any  promise  that  we  came  here,  "  for  you  have  not  made 
any.  I  came  here  of  my  own  accord  ;  and  if  they  ask  me  the  reason 
I  did  not  interfere  in  it,  I  will  show  an  insulting  letter,  in  my  pocket, 
I  received  from  one  of  the  Local  Ministers." 

It  strikes  me  that  in  May,  1875,  or  sometime  in  1875, 1  told  him 
there  might  be  changes  in  the  Department  which  would  create  a 
vacancy.  I  may  have  used  language,  when  speaking  to  him  in  a 
friendly  way,  which  would  lead  him  to  believe  I  would  interest  my- 
self on  behalf  of  his  son,  but  not  in  the  sense  the  question  suggests — 
of  making  a  direct  promise  to  his  son  with  reference  to  the  situa- 
tion. When  at  Mr.  Laflamme  office,  I  said,  ^^this  is  Mr.  Deschamps  of 
Lachine"  He  said  ho  knew  Mr.  D.  very  well.  I  said,  "  Mr.  D.  has 
come  up  with  me,  as  I  told  him  there  was  a  possible  election  con- 
test shortly  in  the  county,  and  he  did  not  intend  to  interfere  in  the 
election.  Mr.  Laflamme  said  he  was  thankful  to  him,  and  they  got  into 
a  general  conversation  about  a  previous  contested  election. 

I  asked  Mr.  D,  if  his  son  Jean  ^op /t^^e  intended  to  interfere  in  the 
election.  He  said  Jean  Baptisie  could  do  as  he  pleased ;  he  would 
not  interfere. 

When  I  saw  Israel  Clement ^  I  asked  if  he  would  come  up  and  tell 
Mr.  LaflMnme  he  would  not  interfere  against  him.  I  asked  him  in 
presenceof  Mr.  XiC{/^mnie  if  he  would  be  for  him,  and  he  said  he 
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would  not  be  against  him.    He  told  me  afterwards  he  would  be  for       1878 
him ;  this  was  between  the  time  of  Mr.  Geoffrion^a  resignation  and  ^    ^^"^^ 

SoXRBYILUi 

the  issue  of  the  writ  for  the  new  election.    About  a  year  before  the         ^^ 
election  I  sent  word  to  Isrotel  Clement  to  come  in  and  I  would  try  Laflaxxs. 
and  get  a  situation  for  his  son  Louis.    I  saw  him  some  weeks  after.       *'"'' 
He  said  he  did  not  want  Louia  to  get  a  situation,  as  he  wanted  him 
to  help  him  at  Lachine.    He  said  he  had  a  very  bad  memory,  but  he 
kept  the  books  very  correctly. 

I  would  have  done  the  same  thing  in  relation  to  Cflementj  if  there 
was  no  election  for  two  years.  I  took  Clement  to  Mr.  Lqflamme^a 
office,  introduced  him  to  Mr.  L.  Something  occurred  pretty  much  the 
same  as  in  Desehampa^  case.  He  said  he  would  not  interfere  against 
him,  only  Deaehampa  was  more  positive  he  would  not  interfere  in 
ihe  election.  I  have  never  since  the  election  told  Mr.  Litflamme  that 
Clemeni  or  Deaehampa  wanted  situations  for  their  sons.  I  told  Mr. 
Lcfiammef  when  I  brought  them,  that  I  was  satisfied  these  two  gen- 
tlemen would  not  oppose  him,  and  I  asked  them  to  come  up  and 
tell  him  so.  It  was  me  that  brought  them  up.  Mr.  L.  never  men- 
tioned anybody's  name  to  me.  My  object  in  having  the  personal 
interview  was  so  that  they  would  not  interfere  against  him  (Mr.  L,) 
Question :  To  choke  him  7  Answer :  Unquestionably.  These  were 
the  only  two  men  whom  I  had  canvassed  for  a  year  and  a-half.  I 
spoke  to  my  friends  in  Lachine  as '  occasion  presented  itself,  telling 
them  that  Mr.  Laflamme  was  not  an  enemy  of  mine.  What  I  did  I 
did  of  my  own  free  will,  and  not  prompted  by  Mr.  Le^mmej  to  let 
him  know  that  I  could  treat  him  honorably  as  he  had  treated  me. 

Clement  Deschamps  said : 

He  voted  at  the  last  election,  but  did  not  work.  During  the  last 
local  election,  was  the  official  agent  of  Mr.  Le  Cavalier.  Before  the 
last  election,  can't  say  how  long,  there  was  no  mention  of  election  at 
the  time,  Mr.  O^NeUl  sent  me  a  message  to  call  at  his  office  in 
Montreal.  The  first  time  I  went  to  the  city,  I  did  so.  I  think  he 
siud  to  me  he  had  heard  that  I  did  not  intend  to  work  in  the  coming 
election.  Cannot  swear  positively  I  told  him  I  would  not  work  for 
one  party  or  the  other.  He  asked  me  to  call  at  Mr.  Laflamme^ a 
office.  I  said  I  had  no  business  with  him.  He  asked  if  I  had  any 
objection  to  go.  I  said  not,  and  we  went.  He  asked  if  my  son  was 
yet  in  the  fur  trade  at  Labrador.  I  think  he  asked  me  if  I  had  ap- 
plied for  an  appointment  for  my  son.  I  answered  him  I  had  not.  He 
asked  if  my  son  had  applied  himself.  I  answered  yes,  but  he  had 
not  received  an  answer.  I  asked  him  if  there  were  to  be  any  changes 
in  the  government  He  answered  there  was  none,  but  if  the  Min- 
IstexB  thought  proper  to  make  changes  in  the  spring, — ^they  might  do 
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1878        so.    Mr.  O^Neill  told  me,  in  case  there  would  be  a  situation  for  my 

«  ^"^^"^        son,  he  would  do  his  best  as  he  had  done  in  the  past.    This  was  said 

^  in  the  street  in  my  carriage.    We  arrived  at  Mr.  Laflamme^s  office. 

Laflammb.  We  waited  there  some  time.    Mr.  Lqflamme  spoke  for  a  time  with  Mr. 

"""■""       O^Neill  in  my  presence.    He  introduced  me  to  Mr.  Laflamme;  said 

he  had  come  to  the  office  with  me,  knowing  well  I  was  not  going  to 

work  during  the  contest    Mr.  Laflamme  asked  me  if  it  was  certain 

I  would  not  work  neither  for  one  side  nor  for  the  other.    I  answered 

him  that  I  would  not  work.    He  asked  me  if  I  would  vote.    I  said 

yes.    I  think  Mr.  O^Neill  asked  me  if  I  would  vote  for  the  same 

party  I  always  voted  for,  and  I  said  yes.    I  don^t  remember  that  any 

mention  was  made  at  Mr.  Laflamme' s  office  of  a  situation  for  my  son. 

When  it  was  decided  that  an  election  would  take  place,  a  meeting 

was  called  at  St  Laurent    I  went  to  that  meeting  of  the  Gk)n8erva- 

tive  party.    A  few  days  after  that  O^Neill  sent  me  a  telegram  asking 

me  to  call  at  his  office  the  next  time  I  went  to  the  city.    I  called  at 

his  office.  He  said  he  heard  I  was  working,  that  I  had  been  at  the  St 

Laurent  meeting.    I  said  I  was  not  going  to  deprive  myself  from 

going  to  any  meeting,  nor  any  where  I  pleased,  and  that  I  was  only  not 

to  work  at  the  election.    (Don't  think  Mr.  O^Neill  or  any  one  else 

would  take  the  liberty  of  influencing  me.)    My  son's  name  was  not 

mentioned  in  the  second  conversation.    Mr.  O^Neill  only  wanted  to 

find  out  if  I  was  going  to  work  in  the  contest. 

I  don't  think  this  evidence  sufficiently  makes  out  a 
case  of  a  corrupt  offence,  or  intimidation,  or  of  agency 
on  behalf  of  O'Neill. 

The  impropriety  of  O'Neill,  holding  an  important 
situation  in  connection  with  the  canals,  busying  him- 
self so  far  about  election  matters  as  to  take  electors  to 
Mr.  Laflamme's  office  has,  in  effect,  been  referred  to 
when  discussing  the  case  of  Fole^.  The  fact  that  an 
active  partizan  at  the  recent  local  election  had  ceased 
to  work,  as  the  phrase  is,  was  significant,  and  likely  to 
cause  grave  suspicion ;  and,  however  imprudent  it  was 
on  Mr.  Laflamme' 8  part  to  allow  persons  in  the  situation 
of  O'Neill  and  Conway  to  bring  parties  to  his  office  to 
be  interrogated  about  election  matters,  I  do  not  think 
what  occurred  sufficient  to  sustain  a  charge  of  an 
illegal  practice,  nor  that  there  is  sufficient  evidence  of 
agency  if  such  charge  had  been  sustained. 
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Hurtubise's  case — As  to  getting  appointed  keeper  of  a      1878 
light  house.  SoKXByiLLi 

I  have  gone  over  the  evidence  in  this  matter  and  see       *' 
no  reason  to  disturb  the  finding  of  the  learned  judge  as 
to  it.     The  evidence  is  conflicting,  and   Belanger's 
agency  not  sufficiently  shown. 

Boudrias^  case : 

The  alleged  offer  of  money  by  Latour  at  the  lock  in 
St  Anne  is  not  stated  by  Boudrias  himself  to  be  corrupt, 
or  for  the  purpose  of  corrupting  him.    He  said : 

I  did  not  understand  that  it  was  with  the  intention  of  buying  me 
orer,  I  had  no  thoughts  of  it.  •  •  •  It  is  very  probable  that  he 
would  give  it  to  me  in  this  manner.  If  I  did  not  return  it  to  him  he 
would  have  charged  it  on  accoupt  of  what  he  owed  me.  I  think 
that  he  offered  it  to  me  with  that  intention. 

The  offer  was  to  give  him  money  to  pay  his  passage 
to  Lachine.  Latour^  who  is  said  to  have  made  the  offei; 
contradicted  him. 

As  to  the  threat  by  Lebau  about  the  shop,  I  do  not 
think  the  evidence  as  to  the  threat  satisfactory,  and  I 
infer  that  the  learned  judge  who  saw  the  witnesses  did 
not  credit  the  statements  of  Boudrias  or  JDunberry  about 
the  matter. 

Cookers  case : 

Richard  P.  Cooke^  contractor  on  the  Carrillon  Canal, 
in  his  evidence  said : 

Mr.  Begi8  Cardinal  brought  me  a  letter  from  Mr.  Laflamme  three 
or  four  days  before  the  polling  day.  It  was  handed  me  on  board  the 
Prinee  of  Wales.  I  was  going  down  at  the  time.  Cardinal  was  pay- 
master ;  was  on  his  official  duty  at  the  time.  The  letter  was  intro- 
ducing Mr.  Cardinal  as  his  friend,  asking  me  to  assist  him  at  the 
election.  Mr.  Cardinal  said  it  would  be  better  to  give  the  letter 
back  to  him,  and  I  destroyed  part  of  it.  I  met  him  first  at  Carrillon. 
I  said  I  was  going  to  Montrealf  but  I  did  not  know  what  I  could  do 
in  any  case,  as  the  men  I  had  employed  in  the  county  were  all 
French,  and  I  could  not  speak  that  language.  He  said  he  would  call 
at  the  hotel  with  Mr.  Laflamme  and  see  me  next  day.  Mr.  Cardinal 
asked  me  to  do  what  I  could  to  help  him.    He  said  if  I  did  Mr. 
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1878        Laflamme  would  be  able  and  willing  to  help  me  in  my  contract  if  I 
wanted  assistance.    He  said  he  would  call  at  the  hotel  next  day  with 


^  Mr.  Laflamme  and  see  me.    I  don't  think  there  was  any  further  con- 

Laflamkb.  versation.  I  don't  think  I  said  I  would  take  any  part  in  the  election. 
""^  I  said  I  would  not  do  it  I  had  men  in  my  employ  at  Isle  Bizard 
quarrying  and  cutting  stone.  The  foreman  was  Mr.  McAdam,  I 
told  him  I  wished  to  keep  out  of  the  thing  altogether ;  those  were 
my  instructions  to  him,  at  the  same  time  he  need  not  show  that  I  did 
not  want  him  to  have  anything  to  do  with  it  I  had  this  conversa- 
tion with  Me  Adam  the  day  before  the  election  I  think.  We  had 
about  fifty  men  at  the  quarry  where  the  conversation  took  place.  I 
was  aware  McAdam  was  on  Mr.  Laflamme's  side  of  politics,  but  I  was 
not  aware  he  was  working.  I  don't  think  the  men  were  paid  for 
their  work  on  the  polling  day.  I  was  told  in  Montreal  that  Cardinal 
had  been  looking  for  me,  but  I  did  not  see  him  there.  Mr.  Perry 
told  me  in  Montreal  he  would  meet  me  at  Ste.  Oeneviive.  I  saw  him 
there. 

I  preserved  a  portion  of  the  letter,  because  I  thought  it  suspicious 
looking  that  he  wanted  to  get  it  back  again.  It  was  simply  a  letter  of 
introduction,  introducing  Cardinal  as  a  friend.  My  contract  is  a 
large  one.  It  is,  of  course,  a  matter  of  some  moment  to  me  as  to  the 
terms  on  which  I  am  with  the  government  of  the  day.  An  offer  like 
CbrdtnoTf  would  be  of  considerable  moment  if  carried  out 

The  only  thing  I  said  to  McAdam  was  that  I  did  not  wish  to  be 
mixed  up  in  it  as  a  contractor,  and  my  own  natural  feelings  were  the 
other  way,  and  I  did  not  know  either  of  the  candidates.  I  said,  of 
course,  you  will  be  civil  to  them.  I  introduced  him  to  Mr.  Stewart 
as  my  foreman.  As  far  as  I  was  concerned  the  men  were  at  liberty 
to  do  as  they  pleased.  I  brought  no  undue  influence  to  bear  on 
them.  The  letter  was  a  letter  of  introduction,  asking  what  assistance 
I  could  give  in  the  contest.  I  suppose  the  usual  kind  of  letters  sent 
out  during  elections,  introducing  this  gentleman  as  his  friend,  and 
stating  that  any  help  I  could  give  him  in  the  contest  he  would  be 
thankful  for.  It  was  the  third  day  before  the  election.  He  paid  me 
on  the  day  he  gave  me  the  letter  for  some  coab  the  engineer  had 
got  The  meaning  of  CardincU^s  words  was  that  one  good  turn  would 
deaerve  another,  and  that  if  I  would  help  him  then  he  would  help 
me  in  my  contract  The  meaning  was  that  he  would  be  ready  and 
willing  to  help  me  in  my  contract  if  I  wanted  help.  I  am  not  pre. 
pared  to  say  whether  it  was  might  help  at  some  future  time. 

Regis  Cardinal^  Paymaster  of  the  St.  Lawrence  canals, 
said: 

I  did  alll  oould  at  the  last  election.    It  is  probable  Mr.  Lqflawume 
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must  have  known  it.  I  think  it  probable  Mr.  Leopold  Lafiammt  1878 
knew  it,  and  it  was  publicly  known  at  Lcuihvnej  and  in  the  county  ''^^^^ 
that  I  was  working  for  him.  Mr.  Lafiamme  gave  me  a  letter  to  Mr.  ^ 
Cookej  because  I  asked  it  from  him.  I  was  going  up  to  pay  the  men  Lakjjoib. 
on  the  Grenville  canal  at  Garrillonf  and  I  asked  Mr.  Laflamme  for  a  """"" 
letter  of  introduction  to  Mr.  Cooke,  My  object  in  asking  for  that 
letter  was  to  request  Mr.  Cooke  to  come  down  and  help  us  if  he  was 
one  of  Mr.  Laflamme^s  partizans.  It  was  unsealed — a  letter  of  intro- 
duction, in  which  he  said  to  Mr.  Cooke  that  I  was  one  of  his  political 
friends.  He  did  not  ask  Mr.  Cooke  in  that  letter  to  help  me.  My 
object  in  going  to  Mr.  Cooke  was  to  ask  him  what  party  he  belonged 
to,  and  if  he  had  been  of  our  party  to  ask  him  to  come  down  in  the 
county  and  help  us,  seeing  that  he  had  a  quarry  at  hie  Bizard. 
When  I  gave  him  the  letter  he  shook  hands  with  me,  and  after  read- 
ing the  letter  said :  '^  I  will  do  all  in  my  power  to  help  him ;  I  have 
a  contract  from  the  €k>vemment.  Mr.  Lc^amme  is  a  Minister,  and 
I  do  not  see  why  I  should  work  against  the  Government.  I  have  not 
much  influence.  I  do  not  know  whether  the  men  working  in  my 
quarry  are  voters  or  not ;  I  will  get  a  list  to  see  those  who  have  a 
right  to  vote,  and  those  who  have  not.  I  will  do  all  in  my  power  for 
Mr.  L(i/lammeJ^  Seeing  he  was  so  much  in  favor  of  Mr.  Lafiamme,  I 
did  not  make  any  proposition  to  him.  Mr.  Cooke  said  he  would  like 
to  be  introduced  to  Mr.  Lafiamme,  I  said  I  would  take  him  to  Mr. 
La  office  and  introduce  him,  or  I  would  arrange  to  have  Mr.  L.  call  on 
him  and  introduce  him  at  the  St  Lawrence  Hall.  The  hour  was 
fixed  between  12  and  1  o'clock.  I  called  on  Mr.  Laflammej  reported 
the  interview  with  Mr.  Cooke,  and  told  him  Mr.  C.  wished  to  be  intro- 
duced to  him.  Mr.  L,  said  <^we  will  go  and  see  him."  I  told  Mr.  L. 
that  Mr.  Cooke  seemed  to  be  in  his  favor,  and  that  he  had  said  to  me 
he  would  be  happy  and  pleased  to  make  his  acquaintance.  It  is 
likely  I  told  him  Mr.  Cooke  would  do  all  he  could  for  him.  The  day 
Mr.  L.  was  to  call  on  Mr.  Cooke  was  the  day  fixed  for  a  meeting  at 
Laehine.  A  great  many  people  came  to  Mr.  Lafiamme^ s  office  and 
detained  him  until  ho  was  obliged  to  start  for  Lachme,  and  could 
not  keep  the  appointment  to  meet  Mr.  Cooke.  I  had  before  that 
been  to  the  St  Lawrence  Hall  to  report  to  Mr.  Cooke  that  Mr.  La^ 
fiamme  was  leaving  by  the  12  o'clock  train.  I  did  not  say  to  Mr. 
Cooke  that  Mr.  Lafiamme  might  be  of  some  use  to  him  in  his  con- 
tract with  the  Government.  I  never  alluded  to  his  contract  with  the 
Government. 

Cross-examined :  I  asked  the  letter  of  introduction  to  Mr.  Cooke  fh)m 
Mr.  Lafiamme*  It  was  unsealed.  I  asked  Mr.  Cooke  to  tear  it  up,  for 
this  reason,  that  a  letter  of  introduction  in  election  times— supposing 
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1878       ^-  C  woaMluiTe  Bbown  it  to  his  friends — mi^thsrepfcn  diaii< 

to  suppose  I  had  gone  up  to  Mr.  Cooke  t  with  theTiev  to  bribe  him.  I 
asked  him  that  in  mj  own  interest,  in  order  that  no  remarics  should 
LifLAMMB.  be  made  aboat  mj  risit  to  Mr.  Oookt.  Mr.  C.  did  not  destroj  the 
letter  in  mj  presence  ;  he  put  it  in  his  pocket.  When  I  aaw  that^  I 
did  not  insist  tipon  his  destroying  it.  I  knew  Mr.  Cbo&eweQ  <**<»*gb 
not  to  mention  to  him  what  he  said  here.  I  swear  positzT^  that  I 
made  no  pnmise  whatever  to  Mr.  Cookt :  it  was  himsdf  who  said 
that  he  woald  be  pleased  to  see  Mr.  Lafiammt ;  that  he  had  &  ooo- 
tract  from  the  Goremmenti  and  that  he  did  not  see  idij  he  should 
not  work  for  him^  considering  that  Mr.  Lafiammt  would  be  slCnister. 

Pernft  evidence : 

He  (Cooke)  said  he  did  not  speak  French,  and  did  not  think  it 
was  his  proper  place  to  interfere  in  the  election.  All  I  asked  him  to 
do  was  to  aUowthe  men  to  TOte,  and  when  I  got  that  promise  it  was 
all  I  wanted. 

If  the  learned  Judge,  after  hearing  the  evidence  and 
his  attention  being  drawn  to  the  surrounding  circum- 
stances, had  decided  that  he  believed  the  statement  of 
Mr.  CookCf  that  Cardinal  had  asked  him  to  do  what  he 
could  to  support  Mr.  Laflamme^  and  if  he  did,  Mr. 
Laflamme  would  be  able  and  willing  to  help  him  in  his 
contract  if  he  wanled  assistance ;  and  the  learned  Judge 
had  rejected  CardinaVs  statement  as  not  truthful,  I 
should  not,  I  think,  have  felt  warranted  in  disturbing 
that  finding — because  it  was  shown  that  Cardinalhsd 
denied  that  such  a  conversation  had  taken  place-"on  the 
ground  it  was  simply  oath  against  oath.  It  might  be 
that  the  manner  in  which  the  witnesses  gave  their 
evidence  and  a  consideration  of  the  other  circumstances 
induced  the  learned  Judge  to  decide  in  that  way.  I 
Ihink  so  much  is  due  to  the  opinion  of  the  learned 
Judge  that,  before  it  can  be  set  aside,  we  must  be  satis- 
fied that  he  is  wrong.  In  a  matter  of  this  kind,  when 
the  two  witnesses  appear  to  be  equally  respectable,  and 
they  positively  contradict  each  other,  and  the  surround- 
ing circumstances  do  not  lead  the  Judges  in  the  Ax>- 
pellate  Court  clearly  to  the  conclusion  that  the  decision 
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in  the  Court  of  First  Instance  is  wrong,  the  Appellate      1878 
Court  ought  not  to  interfere,  though  they  might  have  SoicmmLLi 
decided  differently  if  they  had  seen  the  witnesses.  lapiImmb. 

If  he  had  a  reasonable  doubt  about  the  matter — ^be- 
lieyed  both  men  to  be  honest,  but  one  or  the  other  mis- 
taken (and  he  could  not  say  which) ;  in  that  state 
of  mind,  as  it  was  thrown  on  the  Petitioners  to  prove 
the  case  to  the  satisfaction  of  the  Judge,  and  as  it  was 
not  proven  to  his  satisfaction,  the  Judge  was  bound  to 
find  as  to  it  for  the  Bespondent ;  or,  in  other  words,  if 
the  evidence  was  equally  balanced,  he  ought  to  find 
for  the  Bespondent,  as  the  presumption  of  innocency 
would  naturally  arise. 

It  is  true,  in  one  sense  Cardinal  may  be  considered 
as  the  party  accused,  and  Cooke  as  the  witness  sustain- 
ing the  accusation ;  that  the  party  accused  would  wish 
to  purge  himself,  and  therefore  his  evidence  must  be 
viewed  with  suspicion.  The  same  may  be  said  of  a 
person  charged  with  perjury,  as  the  late  learned  Chief 
Justice  of  the  Court  of  Appeals  in  Ontario  gives  the 
illustration  in  one  of  the  cases  referred  to ;  then  it  is 
oath  agaiast  oath,  and  it  requires  further  evidence 
to  sustain  the  charge.  The  circumstances  referred 
to  by  the  Petitioners'  counsel  and  in  the  factum 
go  more  to  Cooke's  general  truthfulness  than 
to  his  statement  in  the  particular  matter  which  requires 
confirmation,  namely,  the  promise  that  Mr.  Lajlamme 
would  aid  him  (Cooke).  It  is  not  at  all  improbable  that 
Mr.  Cooke  felt  that  as  he  had  no  personal  knowledge  of 
either  candidate,  though  probably  he  might  have  a  pre- 
ference, yet  the  contest  was  not  likely  to  cause  him  to 
feel  so  much  interest  as  to  take  an  active  part ;  and 
being  ignorant  of  the  French  language,  he  could  pei- 
Bonally  accomplish  very  little.  He  said  he  would  not 
take  part  in  the  contest,  and  he  did  not,  in  fact,  inter- 
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fere ;  liis  oondiict  does  not  mppeir  to  hire  been  iMflneao- 
ed  bf  anythiiig  Cardinal  said. 

When  there  is  no  resnlt  from  an  improper  attempt 
at  influencing,  say  a  promise  to  give  or  do  aomething, 
and  nothing  was  in  reality  giren,  and  no  oormpt  in- 
fluence exerdsed,  the  evidence  of  the  connpt  act,  it  is 
aaid,  should  be  satisfactory  beyond  a  reasonable  doubt 
I  do  not  feel  that  on  this  charge,  after  the  opinion  ex- 
pressed by  the  learned  judge  as  to  the  uncertainty 
which  prevailed  in  his  mind,  that  we  can  properly  say 
that  he  should  have  given  feith  to  Cookers  statement 
and  disbelieved  Cardinal ;  and,  if  not,  then  I  do  not 
think  we  should  reverse  his  decision  in  this  matter. 

It  seems  to  me  to  have  been,  in  the  most  fevourable 
view  in  which  it  can  be  put,  a  very  imprudent  act  for 
a  Minister  of  the  Crown  to  write  a  letter  to  a  contractor 
soliciting  his  aid  in  a  pending  election  contest,  and  still 
more  imprudent  to  select  as  the  bearer  of  that  letter  a 
subordinate  officer  in  the  employ  of  the  Crown,  a  pay- 
master connected  with  the  canals,  whose  active  em- 
ployment as  a  political  partizan  would  naturally  excite 
attention  and  create  feelings  of  annoyance  on  the  part 
of  those  against  whom  he  was  acting.  I  may  be  per- 
mitted to  hazard  the  opinion,  that  the  sooner  the  sub- 
ordinate officers  of  the  government  act  on  the  principle 
that  they  are  not  to  be  active  politicians  for  either  party, 
the  better  it  will  be  for  all  parties. 

Cousineau^s  case — as  to  treating  and  getting  him  a 
place: 

I  do  not  think  on  the  evidence  that  the  charge  is  sus- 
tained. The  judge,  no  doubt,  believed  (and  was  quite 
justified  in  doing  so)  the  evidence  offered  on  behalf  of 
the  Bespondent,  and  I  don't  think  we  ought  to  inter- 
fere. 

OraveVs  case : 

Oravel  says  one  Oohier  gave  him  25  cents.  He  said  to 
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him,  "  if  you  hinder  your  father-in-law  from  voting,  here      1878 
is  some  money  for  that  purpose,"  and  on  the  evening  Sombrtillb 
before  the  election  he  bought  some  liquor  and  got  his  j^j]]^ 
father-in-law    drunk.      Laframboise,  another  witness, 
said  he  was  present  when  Gohier  paid  Gravel  his  wages 
for  his  week's  work,  and  gave  him   25  cents  extra. 
When  he  received  the  money,  Gravel  said  he  would 
use  it  in  making  his  father-in-law  drunk,  because  his 
right  to  vote  had  been  taken  from  him.     Gohier  said  he 
could  do  as  he  pleased  about  that.    I  am  not  prepared 
to  say  that  the  view  taken  of  this  case  by  the  learned 
judge  is  wrong.    I  see  no  reason  for  interfering  with 
the  decision. 

Brunefs  case : 

Messrs.  Venance  and  Eustache  Lemay  are  charged 
with  having  taken  electors  from  Montreal  to  Ste. 
Oeneviive  in  their  vehicle,  with  having  treated  and  paid 
money  to  induce  them  to  vote  for  Respondent.  There 
were  several  persons  in  Mr.  Lemay*$  waggon.  One  of 
the  number,  the  witness  said  a  stranger  in  the  county, 
but  whom  Petitioner  alleged  was  Toussaint  Melochey 
treated  before  setting  out  and  afterwards  produced  a 
bottle  of  liquor  and  treated  on  the  way.  It  is  said  he 
was  the  driver.  On  their  return,  after  the  voters  had 
voted,  they  stopped  at  St  Laurent^  but  did  not  get  off. 
Meloche  asked  if  they  had  any  money,  the  answer  was 
they  had  none ;  then  he  put  a  half  dollar  in  the  wit- 
ness's hand  and  said,  "  here  is  a  half  dollar,  you  can 
take  a  mouthful  as  soon  as  you  will  be  out  of  the 
county,  do  not  stop  in  the  county  to  take  anything." 
They  stopped  at  Cote  des  Neiges^  at  a  tavern  out- 
side of  the  county  and  took  a  drink.  It  was 
very  cold.  Meloche  is  now  in  California.  Lemay 
was  not  in  the  wagon  on  the  return,  when  the 
driver  gave  Brunei  the  half-dollar.  He  was  present  at 
the  treating  on  the  road.    Another  witness  stated  it  was 

18 
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1878  not  Meloche  who  paid  for  the  diink  before  they  Btsrted. 
BoMMKnuM  It  WIS  a  man  whom  he  had  nerer  seen  or  known  who 
T^w^^fif«  ^''(^^  i^  the  wagon  with  them,  and  the  treat  oat  of  the 
bottle  was  handed  them  by  the  same  man  who  had 
paid  for  the  treat  at  the  hoteL    It  was  not  Meloche. 

I  do  not  see  any  eridence  to  connect  Mr.  Lajlamme  with 
this  matter.  If  it  be  contended  that  Meloche  (the  drirer) 
was  in  Mr.  Lemajfi  employ,  and  being  under  his  con- 
trol, if  he  treated  electors,  then,  as  Mr.  Lewiap  was  an 
active  friend  and  supporter  of  Mr.  Lafiawume^  and  might 
be  considered  his  agent,  as  he  did  not  prevent  the  driver 
from  treating,  he,  in  effect,  treated  himself^  and  thne- 
fore  Mr.  Laflamme  is  liable  to  the  extent  of  having  the 
election  set  aside.  It  is  by  no  means  certain  that 
Meloche  was  the  person  who  treated.  The  witness  who 
says  it  was  not  Meloche,  speaks  more  decidedly  than 
the  one  who  says  he  thought  it  was  Meloche.  The 
learned  Judge  evidently  believes  it  was  the  stranger 
(the  unknown  man),  and  not  Meloche ;  and  I  am  not 
inclined  to  differ  from  him*  When  the  money  (the 
half-dollar)  was  given  for  the  treat  on  the  way  home, 
Lemay  was  not  present,  and  therefore  could  not  be  held 
to  be  in  any  way  connected  with  that  matter. 

It  is  doubtful  if  the  treating  would  be  considered 
as  contrary  to  the  intention  of  the  Statute  already  re- 
ferred to  and  discussed. 

Ste.  Oeneviive  Quarrp  case  : 

As  a  matter  of  fact,  it  is  not  shown  that  any  man  who 
worked  in  the  quarries  was  influenced  by  the  alleged 
threats  that  they  would  be  dismissed  if  they  voted 
against  Mr.  Laflamme.  Most  of  the  voters  to  whom  the 
language  is  said  to  have  been  addressed  actually  did 
vote,  and  those  who  did  not  state  that  they  were  not  in 
any  way  influenced  by  what  St.  Denis  is  alleged  to 
have  said.  Then  there  is  the  direct  denial  of  Si.  Denis 
as  to  having  used  the  language  which  some  of  the  wit- 
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nesses  say  he  used ;  and  several  of  the  parties  who      1878 
worked  in  the  quarry,  who  were  addressed  at  the  same  SoioityiLLi 
time  by  £1^.  Denis  as  those  who  gave  this  evidence,  ^     ^* 

confirm  the  statement  of  £1^.  Denis,  that  he  wanted  to      

ascertain  for  whom  they  were  there ;  that  is,  for  whom 
they  intended  to  vote,  not  for  the  purpose  of  influencing 
them  (as  they  were  told  they  could  vote  for  whom  they 
pleased),  but  with  a  view  of  ascertaining  who  were 
voters  and  for  whom  they  intended  to  vote.  Mr. 
Lanthiefy  who  does  not  appear  to  have  been  a  partizan, 
as  well  as  several  of  the  quarrymen,  confirm  £1^.  Denis* 
statement  as  to  what  occurred  in  his  and  their  presence. 
All  the  witnesses  seem  to  have  known  that  St.  Dents 
had  no  control  of  the  men  in  the  quarry ;  and  all  the 
workmen,  as  1  understand,  concur  in  the  statement 
made  by  St.  Jean^  who  was  the  man  in  charge,  and 
who,  it  is  contended,  was  also  an  agent  of  Respondent, 
that  he  told  the  workmen  to  vote  as  they  pleased.  ''Gh> 
and  vote  for  whom  you  like — you  are  not  hindered." 
"  Vote  for  him  you  think  best."  To  one  elector,  who  said 
he  intended  voting  for  Mr.  Girouard,  he  said,  '*  vote  for 
whom  you  like  ;  but  you  must  vote."  It  is  suggest- 
ed that  St.  Jean  in  this  matter  was  not  acting  in  good 
fidth ;  that  though  he  used  the  language  indicating 
that  any  man  should  vote  as  he  thought  right ; 
yet,  he  really  meant  them  to  understand  if 
they  voted  against  Mr.  Laflamme,  they  would  be  dis- 
missed from  the  quarry.  I  cannot  say  that  I  am  free 
from  doubt,  as  to  the  fact  that  £1^.  Denis^  at  some  time 
after  the  election  was  spoken  of,  may  have  said  or  done 
something  to  intimate  to  the  parties  working  at  the 
quarry,  that  if  they  voted  against  Mr.  Laflamme  they 
would  be  dismissed.  But,  whatever  he  may  have  said 
or  done,  I  do  not  think  that  any  threat  made  by  him 
operated  on  the  minds  of  any  voter,  so  as  to  influence 
him  to  vote  or  not  to  vote  at  the  time  of  the  elediion. 

18} 
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1878  xiie  eridence  of  what  took  place  at  the  honae  of 

HoMMKwnjM  LegauUj  when  Si.  Denis  was  addiessiiig  Rodin^  pats  a 
T^w^'wicw  difierent  phase  on  the  tTansaction  from  what  Si.  Denis 
himself  states  it  to  be ;  but  this  conTeisation  oocaired 
some  time  before  the  polling,  when  an  excited  discos- 
sion  was  going  on  between  them.  It  does  not  appear 
to  have  had  any  effisct  on  Rodin^  for  he  continued  to 
work  at  the  quarry,  and  left  when  the  cold  weather 
set  in,  probably  after  the  election,  and  he  voted  at  the 
election.  I  am  not  disposed  to  set  aside  an  election  on 
a  threat  made  under  such  circumstances,  which  alarmed 
no  one  or  produced  no  effect. 

In  setting  aside  an  election,  it  is  always  more  satis- 
factory to  place  the  ground  of  your  decision,  if  possible, 
on  a  basis  more  free  fit>m  doubt  than  I  think  it  would 
be  on  this  latter  charge,  as  to  the  conversation  with 
Rodin. 

But  considering  the  whole  evidence  as  to  these  threats, 
alleged  to  have  been  made  as  to  dismissing  the  men 
from  the  quarry,  and  supx>08e  it  be  admitted  that  St. 
Denis  did  threaten  that  the  men  should  be  dismissed 
unless  they  supported  Bespondent,  he  not  at  the  time 
having  power  to  dismiss,  and  his  threat,  in  fact,  known 
to  be  powerless  and  really  causing  no  apprehension, 
and  then  Mr.  St.  Jean^  who  really  possessed  the  power, 
and  who,  it  is  contended,  was  an  agent  of  Bespondent 
equally  with  St.  Denis,  assured  the  workers  in  the 
quarry  that  every  man  was  at  liberty  to  vote  as  he 
thought  proi)er,  and  every  man  did  so  vote,  would  it 
not  seem  to  be  a  straining  of  the  law  beyond  all  rea- 
sonable limits  to  set  aside  an  election  on  that  state  of 
faults.  I  think  I  should  hesitate  in  doing  so ;  but  when, 
in  addition  to  that,  it  is  by  no  means  clearly  shown 
from  the  evidence  that  either  St.  Denis  or  St.  Jean  was 
an  agent  of  the  Defendant  of  the  kind  necessary  to 
justify  us  in  holding  the  election  void  for  St.  Denis^ 
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improper  act,  I  shotQd  farther  hesitate  as  to  setting      1878 
aside  the  election.  Somrbyillb 

I  have  gone  over  the  evidence  very  minutely,  and  t^«,^,-jj, 

after  giving  it  my  best  consideration,  I  can  only  say      

that  I  do  not  feel  that  I  can  properly  set  aside  the  elec- 
tion on  this  charge. 

Points  Claire  case — As  to  the  attempt  to  induce  men 
to  goto  Pointe  Claire  to  worky  so  that  thep  might  not 
be  present  to  vote  at  Ste.  Oeneviive : 

As  a  matter  of  fact  no  voters  were  sent  to  work  there, 
and  if  they  had  gone  there  to  work,  it  appears  from  the 
evidence,  that  it  was  so  near  the  polling  place,  that  if 
they  had  desired  very  much  to  work  and  to  vote  also, 
they  could  have  gone  and  cast  their  votes  and  returned 
to  their  work  within  the  hour  allowed  them  at  noon. 
As  indicating  the  improper  attempt  to  influence  these 
men,  it  was  suggested  that  there  was  no  such  necessity 
of  proceeding  in  haste  as  pretended,  that  the  work  at 
Pointe  Claire  was  not  commenced  until  long  after ;  but 
the  evidence  shows  that  that  work  was  begun  on  the 
6th  December,  and  the  election  was  on  the  28th  No- 
vember— not  very  long  before.  It  is  not  improbable 
that  there  was  some  intention  of  trying  to  do  what  was 
suggested,  but  there  was  nothing  done ;  and  if  the 
men  had  actually  been  sent  there,  the  reasonable  infer- 
ence is,  that  if  they  had  really  desired  it  they  could 
have  voted  without  losing  any  time.  One  of  the  men 
was  not  a  voter  ;  he  declined  going  to  Pointe  Claire^ 
because  he  wanted  to  be  at  the  polling  ;  he  liked  to  be 
there.  I  am  not  prepared  to  avoid  the  election  on 
what  is  said  to  have  occurred  about  sending  the  voters 
to  Pointe  Claire,  through  the  instrumentality  of  St. 
Jean  and  St  Denis, 

Ouellette^s  case : — 

From  the  evidence  relating  to  this  case,  I  under^ 
stand   that  some  time  in     April,  1876,    Mr.   Caisse 
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1878  the  pofitmaster  at  Lachine  resigned  his  office,  and 
SoiosyiLLB  Mr.  Robert  was  offered  the  situation.  He  was  inclined 
^     ^'       to  refose  it,  but  his  fether-in-law,  Mr.  Par^^  wished  him 

to  accept  it  for  the  the  purpose  of  giving  employment 

to  Ouellettey  another  son-in-law,  who  was  in  compara- 
tively indigent  circumstances.  Robert  agreed  to  do  this ; 
but  for  some  cause  Caisse  withdrew  his  resignation,  and 
Mr.  Laflamme  asked  Mr.  Robert  to  withdraw  his  accept- 
ance, which  he  did,  and  it  was  said  amongst  his  {Ouel- 
letters)  friends  that  a  better  place  would  be  procured  for 
him.  After  this,  probably  in  the  month  of  May,  Robert 
asked  Mr.  Laflamme  to  do  something  for  his  brother-in- 
law  Ouellette — ^to  procure  a  place  for  him.  Mr.  Laflamme 
on  that  occasion,  I  presume,  as  well  as  all  other  occa- 
sions when  he  spoke  on  the  subject,  said,  as  Robert 
puts  it : 

He  would  think  of  me,  and  if  a  vacancy  occured,  he  would  do  his 
best  for  me. 

At  this  time  nothing  was  said  of  the  Par^  family. 
There  is  no  doubt,  that  Mr.  Robert  was  a  warm  politi- 
cal, if  not  personal,  friend  of  Mr.  Laflamme^  as  well  as 
his  client,  and  that  it  is  more  than  probable  he  would 
feel  inclined  to  carry  out  the  wishes  of  Mr.  Robert  in  a 
matter  of  this  kind.  There  could  be  no  objection  to  it 
on  political  grounds,  for  I  infer  that  Ouellette  was  politi- 
cally in  accord  with  Mr.  Laflamme's  party,  and  there  is 
no  reason  to  suppose  that  in  acceding  to  Mr.  Roberts 
request  there  would  be  a  corrupt  motive.  It  has  never 
yet  been  seriously  contended,  that  a  member  of  Parlia- 
ment, who  wishes  to  aid  a  warm  political  and  personal 
friend  in  the  procurement  of  an  office  for  himself  or  a 
friend,  must,  in  doing  so,  necessarily  be  considered  as 
guilty  of  a  corrupt  act.  In  fact,  if  he  refused  to  aid  a 
political  friend,  when  the  request  that  was  made  to 
him  to  do  so  was  reasonable,  his  refusal  would  sug- 
gest the  idea   that  he  was   becoming  false  to 
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firiends  and  his  party,  and  it  might  be  charged  against      1878 
him  that   he  was   then  acting  from  corrupt  motives.  Sobobyillb 
Up  to  this  time,  I  apprehend,  what  was  said  by  Mr.  j^^,^,j^ 

Laflamme  would  not  be  considered  improper.    After^      

wards,  Robert  says,  that  in  again  speaking  to  Mr.  La- 
Hamme,  he  suggested  that  if  he  got  the  appointment  for 
OuelUtte  it  would  greatly  please  the  Par4  family  ;  that 
it  might  be  useful  to  him  later  on ;  it  might,  perhaps, 
prevent  their  voting  at  the  coming  election.  Laflamme' s 
answer,  as  stated  by  Robert,  was  : 

He  would  think  of  me ;  and  if  a  vaoanoy  occurred,  he  would  do  his 
best  for  me. 

It  is  not  clear  the  exact  time  this  particular  conver- 
sation took  place.  At  first,  in  reply  to  a  question, 
Robert  said  it  was  during  the  election ;  at  all  events,  it 
was  at  the  time  the  election  was  spoken  of.  Then  im- 
mediately following,  he  says  : 

Mr.  Laflamme  did  not  tell  me  that  it  was  probable  there  would  be 
an  election,  nor  did  I  say  so  myself. 

Further  on,  when  asked, "  when  you  told  Mr.  Laflamme 
that  the  Par^  family  might  be  useful  to  him,  did  you 
say  so  at  the  time  of  the  last  election  ?"  he  answered, 
"  yes."    The  next  question  was : 

When  you  had  that  conversation  with  Mr.  Laflamme,  did  you  un- 
derstand he  was  a  Minister,  or  was  to  become  one ;  and  that  there 
was  to  be  a  new  election  ? 

The  answer  was : 

Yes;  but  there  was  then  no  question  of  the  ParS  family. 

Then  followed  the  question  as  to  the  date  he  spoke  to 
him  about  the  Pari  femily.    The  answer  was  : 

I  cannot  say  positively ',  but  it  was  four  or  five  weeks  before  there 
was  question  of  the  election.  It  was  a  matter  discussed  in  the 
County  and  out  of  the  County. 

**It,''  I  suppose,  means  question  of  election. 
He  said : 

Daring  the  election  and  during  the  public  discussions  had  no  oon- 
Tenation  with  Mr.  Lqflamme  concerning  the  same  subject 
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1878         There  seems  some  ambiguity  about  this.    Now,  tnm- 
fiovsKTiLui  ing  to  Mr.  Ix^mme's  account  of  the  matter,  he  says : 

L4FI.AMMB.  ^'  ^'^^'^^^  Robert  \e  one  of  the  most  honorable  men  m  the  Oounty. 
—  He  had  aaked  me,  not  during  the  election,  but  many  montha  before 
—I  believe,  80  &r  as  my  memory  goes,  a  year  before  there  was  any 
talk  of  election — to  try  and  secure  some  office,  or  position,  or  occu- 
pation, with  a  light  remuneration,  for  his  brother-in-law  iOutReiW). 
I  told  him  I  would  consider  his  claims ;  that  he  was  one  of  my  best 
supporters  ;  and  if  I  found  any  occasion  when  it  could  be  possible 
for  me  to  support  his  claim,  I  would  do  so.  Hie  thing  remained  in 
that  way ;  and  previous  to  the  election^  partieularljff  there  was  never 
one  word  said  or  breathed  on  that  subject  between  Mr.  Robert  and 
myself.  I  never  asked  him  to  use  this  promise  ;  and  never  intended 
to  do  so.  It  was  merely  because  he  was  a  personal  friend  of  mine, 
and  a  man  of  respectability  and  importance  in  the  County,  that  I 
promised  to  consider  his  claim,  as  I  was  justified,  as  the  representa- 
tive of  the  County,  in  doing.  He  was  one  of  my  best  supporters ; 
and,  I  think,  I  was  in  duty  bound,  when  occasion  offered  itself,  to 
give  him  a  situation  such  as  he  desired  for  one  of  his  relatives.  Dur- 
ing the  contest,  I  carefully  avoided  even  allowing  myself  to  speak 
about  any  situation  or  office. 

I  suppose,  by  the  expression  '^  previous  to  the  eleo- 
tion,"  is  meant  immediately  preceding  the  election 
which  took  place  in  November.  An  election  might 
have  been  talked  about,  as  no  doubt  it  was,  before  that, 
but  Mr.  Laflamme^  from  what  he  says,  does  not  seem  to 
have  anticipated,  until  October,  that  an  election  would 
take  place  from  his  acceptance  of  office. 

The  evidence  does  not  show,  nor  is  it  contended  be- 
fore us,  that  the  influence  it  would  exercise  on  the  Par^ 
fSeunily  to  give  Ouellette  an  office,  was  referred  to.in  any 
way  by  Mr.  Laflamme.  It  was  a  suggestion  made  by 
Robert,  and  may  have  been  made  to  induce  Mr.  Laflamme 
to  give  the  office.  It  was  the  procuring  of  the  place 
that  was  to  influence  the  Pari  family — not  the  promise 
to  do  his  best  to  procure  it.  Mr.  Laflamme  does  not,  in 
any  way,  appear  to  have  desired  Robert  to  tell  the 
Pari  family  of  his  assurances  as  to  what  he  would  do. 
As  he  had  given  the  same  assurance  before  the  Pari 
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family  were  mentioned,  he  might  have  supposed  Robert      ^^78 
had  spoken  of  it,  and  that  they  had  knowledge  of  it ;  SoioEyiLLB 
and  it  might  not,  therefore,  have  occurred  to  him  to  j^j^^^j^^ 

have  said  to  Robert  that  the  pleasing  of  the  Pari  fsimily      

was  not  the  motive  which  induced  him  to  promise  to 
use  his  ejSbrts  to  get  a  place  for  Ouellette. 

I  can  well  imagine  a  public  man,  having  promised 
a  political  friend  and  supporter  to  endeavor  to  procure 
an  office  for  another  friend,  meeting  with  him,  and  the 
matter  being  referred  to  and  spoken  of  between  them, 
the  latter  saying,  in  the  course  of  conversation  :  "  It 
will  be  a  good  thing  if  the  applicant  gets  the  office  ;  he 
is  a  popular  man,  well  liked,  and  his  selection  will 
please  his  Mends  and  strengthen  your  influence."  The 
fact  that  it  is  called  to  his  attention  :  that  the  result  of 
that  which  he  has  promised  to  try  and  do  for  the  pur- 
pose of  gratifying  his  political  friend  may  bring  him 
more  influence,  ought  not  to  prevent  him  from  doing 
that  which  he  has  promised  to  do,  and  which  he 
promised  to  do  from  quite  another  motive.  His  carry- 
ing out  his  original  promise  could  not  fairly  be  charged 
against  him  as  a  corrupt  act.  The  promise  Mr.  Laflamme 
made — at  the  time  it  was  made — was  unobjectionable. 
Can  what  occurred  afterwards,  on  his  saying  in  effect 
that  he  would  do  what  he  had  promised  to  do  before, 
(and  which  we  have  no  reason  to  suppose  he  would  not 
have  done,  if  it  had  not  been  suggested  it  might  please 
the  Pari  fieunily)  be  a  corrupt  act,  unless  he  intended 
it  to  corrupt  them,  and  intended  that  they  should  be 
informed  of  his  promise  for  that  purpose.  I  think,  to 
hold  this  against  a  man  who,  under  oath,  denies  such 
intent,  would  be  dealing  harshly  with  him,  and  not 
according  to  the  spirit  in  which  the  Statute  has  been 
interpreted* 

Mr.  Laflamme^ s  statement,  under  oath,  is  that  he 
never  asked  him  to  use  the  promise ;  never  intended 
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\V!h  liim  to  do  fo  ;  tnd  if  Rohert  naed  it,  as  be  ^peuB  to 
Sm^^^^Lji  Bare  done,  for  corrupt  pnrpoaeis  Mr.  Trnftamme  oogbt  not 
l^^^^j^ll^^yj^  to  be  found  zwltj  of  the  cornipt  act,  if  be  did  not  in- 

tend  that  nse  to  be  made  of  it. 

The  matter  then  aanimes  this  form :  When  Mr.  £a- 
flamme  first  made  the  promise  it  was  unobjectionable, 
as  a  promise  made  to  a  political  friend  to  oblige  him, 
and  was  harmless  and  not  improper.  When  referring  to 
the  matter  again,  a  reason  was  suggested,  for  doing  the 
act  he  promised  to  endeavor  to  hare  done,  which  might 
make  the  act  a  corrupt  act,  if  done  for  the  corrupt  rear 
son.  Mr.  Lajlamme,  in  effect,  swears  it  was  not  for  the 
corrupt  reason*  but  to  gratify  a  political  friend  and  sup- 
porter who  had  claims  to  his  consideration. 

Must  we  then  necessarily  assume  the  reason  for 
ffmlriiig  the  promise  was  a  corrupt  one? 

In  an  election  case  tried  before  me  in  Ontario,  it  ap- 
peared that  meetings  were  frequently  held  in  public 
houses  with  the  knowledge  of  the  Respondent,  and  it 
was  contended  that  the  holding  of  such  meetings  so 
often  and  in  so  many  public  houses  was  calculated  and 
intended  to  make  the  proprietors  of  these  houses  give 
their  support  and  influence  to  the  Bespondent ;  that 
these  were  corrupt  acts  to  Bespondent's  knowledge,  and 
that  he  should  be  declared  g^ty  of  them.  The  Bes- 
pondent, in  giving  reasons  for  holding  these  meetings 
at  public  houses,  and  so  frequently,  said,  amongst  other 
things: 

The  calling  of  meetings  at  public  houses  was  to  have  people  to  talk 
to.  Innkeepers  are,  of  course,  a  power  in  these  localitieB,  and  that 
may  have  been  a  reason  amongst  others  for  holding  meetings  there, 
and  another  to  prevent  the  other  side  from  getting  them. 

He  was  not  aware  of  any  meetings  of  his  friends  at  any 
inn  where  the  party  was  not  a  supporter  of  his.  He 
said, 

Of  course  when  you  get  a  supporter,  you  want  to  keep  him. 
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In  another  part  of  his  testimony  he  added :  1^8 

I  did  not  consider  holding  meetings  in  the  taverns  and  paying  for  Sombbvilia 

the  nse  of  the  rooms  would  be  a  violation  of  the  law.  ,      ^* 

liAFLAiaa. 

In  disposing  of  the  question  being  a  corrupt  act,  I      — 
came  to  the  conclusion  that  there  was  a  legitimate 
motive  for  hiring  the  rooms,  though  there  might  have 
been  other  motives  not  so  legitimate  influencing  Hes- 
I>ondent  and  his  friends,  if  they  had  stood  alone. 

Baron  Bramwell^  in  his  judgment  in  the  Windsor  elec- 
tion case  (1),  to  which  I  referred  in  the  case  before  me, 
laid  down  the  doctrine  :  that  there  is  no  harm  in  it,  if  a 
man  has  a  legitimate  motive  for  doing  a  thing,  although 
in  addition  to  that  he  has  a  motive  which,  if  it  stood 
alone,  would  be  an  illegitimate  one.  I  am  not  aware 
that  the  view  that  I  took  in  the  case  to  which  I  have 
referred  has  been  disapproved  of  in  any  way,  or  that 
the  doctrine  laid  down  in  the  Windsor  case  has  been 
questioned  in  any  subsequent  case  either  in  England 
or  this  country.  It  is  mentioned  and  not  disapproved 
of  in  one  of  the  latest  works  on  the  subject  of  elections. 

Now,  here  I  think  the  Respondent  had  a  perfectly  legi- 
timate motive  in  promising  Robert  to  try  and  get  an 
office  for  his  brother-in-law, — ^his  desire  to  please  a 
I>olitical  friend  and  supporter.  He  does  not,  as  the  Res- 
pondent in  the  case  tried  before  me,  suggest  another 
motive  which  might  be  questionable,  but,  on  the  con- 
trary, as  I  understand  his  evidence,  he  repels  any  such 
imputation. 

I  see  no  reason  to  change  my  opinion  as  to  the 
doctrine  I  acted  on  in  the  case  I  have  referred  to,  and  I 
therefore  think  the  charge  that  the  corrupt  act  of 
Robert^  in  relation  to  the  votes  of  the  Pari  £Bkmilyi  was 
not  a  corrupt  act  committed  with  the  knowledge  and 
consent  of  the  Ilesi)ondent, 

(1)  31  L.  T.  N.  8. 136. 
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1878  The  next  question  is,  was  it  a  corrapt  act  on  the  part 

SoMBBTiLLB  of  RobeH  ?    He  says : 

j^j^^i^^jotE.      ^  reported  to  the  Pari  family  simply  what  I  had  said  to  Mr. 
Laflammef  and  what  he  had  replied  to  me. 

Keeping  in  mind  that  what  he  had  said  to  Mr. 
Laflamme  was  ''It  would  greatly  please  the  Par^ 
&im\y  if  he  could  procure  a  place  for  Ouellette ;  that, 
possibly,  it  might  be  useful  to  him  later  on ;  it  might, 
perhaps,  prevent  them  voting  at  the  coming  elec- 
tion; and  Mr.  Laflamme' s  reply — "he  would  do  his 
best  for  him" ; — afterwards,  and  during  the  election — 
during  the  time  of  the  meetings  of  the  candidates  at  the 
church  doors — Robert  asked  the  Messrs.  Pari  their 
opinion.  They  said  they  would  vote  for  Mr.  Girouard^ 
but  that  they  would  not  make  use  of  their  influence. 
Robert  says : 

I  told  them  it  would  be  better  not  to  vote,  as  they  wanted  a  place 
for  Hanori  Ouellette. 

Q.  Did  Mr.  Robert  tell  you  anything  relating  to  your  vote  ?  A.  He 
told  me  it  was  best  not  to  vote,  in  order  to  get  a  place  for  Honors 
Ouellette. 

Further  on,  he  said,  in  answer  to  a  question  of  how 
many  days  before  the  polling  Robert  told  him  it  was 
best  not  to  vote,  to  get  a  place  for  Ouellette^  he  an- 
swered: 

I  do  not  know  that  he  spoke  of  that  to  me.  1  told  my  sons  it  was 
better  not  to  vote,  as  we  wanted  to  get  a  place  from  Mr.  Laflamme. 
One  of  the  three  of  us  voted. 

He  is  again  pressed  as  to  Robert's  having  told  him  it 
was  better  for  him  not  to  vote.    His  answer  is : 

I  have  no  knowledge  of  that ;  it  is  myself  who  said  so  to  my  sons. 

This  does  not  seem  to  be  the  same  matter  or  time 
referred  to  by  Robert^  who  says  he  made  the  statement 
in  reply  to  a  suggestion  made,  that  they  would  vote  for 
Mr.  Girouard,  but  not  work  against  Mr.  Laflamme.  The 
fact  that  he  (the  elder  Pari)  also  made  the  suggestion, 
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can  make  no  difference,  if  it  arose  from  the  act  of  Robert      1^78 
putting  it  as  an  inducement  to  vote,  or  not  to  vote,  that  Sombryillb 
the  place  for  OueUette  would  be  in  jeopardy.  T.A>f^\nni. 

Alphanse  Par4  states  he  did  not  vote  at  the  last  elec-      

tion ;  and  explains  the  reason  why.  After  referring  to 
Mr.  Roberts  conversation  with  Mr.  Laflamme  about  the 
place  for  OueUette,  and  his  writing  to  Mr.  Laflamme 
about  it  also,  and  stating  they  would  not  use  their  in- 
fluence against  him  if  he  would  give  OueUette  a  place, 
he  adds  :  "  But  we  did  not  say  we  would  not  vote." 
He  then  says : 

At  the  time  of  the  election  Mr.  Robert  told  us  it  would  be  better 
not  to  vote.  We  told  him  that  we  would  vote.  He  told  us  :  '<  Do 
as  you  please  ;  they  will  use  your  votes  as  an  objection  to  give  Mr. 
OuelltUe  a  place."  That  is  the  reason  why  we  did  not  vote  at  the 
last  election. 

He  then  says,  they  were  known  at  Lachine  as  Con- 
servatives, and  had  great  influence  there.  Further  on 
in  his  examination,  in  reply  to  a  question,  if  Mr.  Robert 
at  the  time  of  the  election  spoke  to  him  about  his  vote, 
the  answer  is :  "  He  spoke  of  it  to  my  brother,  and  my 
brother  told  me."    He  further  says : 

Some  two  or  three  weeks  before  the  polling  day — after  what  my 
brother  had  told  me — I  said  to  Robert  I  wanted  to  know  if  our 
abstention  from  voting  was  required.  He  told  me  to  do  as  I  thought 
fit ;  but  that  it  was  better  for  us  not  to  vote.  By  those  answers,  I 
imagined  that  the  fact  of  om*  voting  would  be  an  objection  to  Mr. 
OueUette  getting  the  place.  The  question  came  also  before  the 
family  circle  of  which  Mr.  Robert  was  a  member  3  and  he  told  us 
about  the  same  thing.  It  was  referred  to  in  the  family  circle  a 
second  time,  a  few  days  before  the  election. 

There  is  no  doubt  two  of  the  Par6s,  in  conse- 
quence  of  what  Mr.  Robert  said  to  them,  abstained  from 
voting,  and  the  motive  restraining  them  was  the  ex- 
pected place  for  OueUette. 

The  £ekct  seems  to  have  been  presented  to  the  minds 
of  the  Par6  fiunily  from  the  beginning,  from   what 
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1978  Robert  Baid  to  tltem^  that  their  conduct  in  relstioii  tothe 
8oMnmus  elections  would  have  an  effect  in  getting  the  place  finr 
f.^pf^'in«  OuelleUe.    Can  there  be  any  reasonable  donbt  that  he 

intended  it  shonld  haye  that  effect?    He  was  a  strong 

friend  and  partizan  of  Mr.  La^mme\  anxions  for  his 
election,  and  he  himself  first  suggested  that  their  con- 
duct as  to  election  matters  might  be  influenced  by 
OuelleUe* s  getting  the  office ;  and  he  scans  not  to  have 
omitted  presenting  the  fact  to  them  whenever  a  con- 
yenient  opportunity  occured  of  doing  so.  The  signifi- 
cant question  put  him,  if  their  abstention  from  yoting 
was  required,  shewed  the  impression  that  the  language 
and  conduct  of  Robert  had  produced  on  their  minds, 
and  it  had  the  effect  of  preyenting  their  yoting.  I  do 
not  doubt,  therefore,  the  act  was  corrupt  and  within 
the  meaning  of  the  Statute. 

OueUette  himself  had  the  idea  that  his  father  might 
be  influenced  in  his  conduct  by  the  expectation  of  his 
son  getting  a  situation,  and  the  son  warned  him  against 
working  for  Mr.  CHrouard,  as  it  might  injure  his  pros- 
pects. Two  of  Mr.  Laflamtne  '5  prominent  supporters  also 
stated  they  had  heard  the  elder  OueUette  was  not  to 
work  very  hard  during  the  contest,  shewing,  for  some 
cause,  not  unlikely  the  expectation  of  the  office  for 
OueUette' 8  son,  they  thought  the  elder  OueUette  was  not 
intending  to  exert  himself  against  Mr.  Laflamme, 

I  think  Robertas  assurance  that  Mr.  Laflamme  had  pro- 
mised would  have  probably  satisfied  the  Pares  with- 
out informing  them  that  he  had  told  Mr.  Laflamme  he 
thought  it  would  have  an  effect  on  their  yoting.  I 
think  it  not  an  unfair  inference  from  the  eyidence  that 
from  the  first  his  object  in  referring  to  their  yoting  was 
to  induce  them  not  to  yote.  In  any  yiew  in  which  the 
subject  was  presented  to  the  Par4s^  it  was  with  a  cor- 
rupt intent.  There  was  no  other  reasonable  ground 
suggested  to  them  to  abstain  from  yoting,  but  the  in- 
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fluence  it  would  have  on  Ottellette^s  getting  the  situa-       1^8 
tion ;  it  was  many  times  pressed  upon  them  with  that  Sombbyilli 
object.    If  some  other  motive  had  been  presented  to  ^     ^* 
them  which  was  legitimate  and  proper,  and  in  addition 
it  had  been  said  their  doing  so  might  also  have  a  good 
effect  as  to  Ouellette  getting  the  office,  then  it  might  be 
urged  that  there  was  a  legitimate  motive  presented  to 
them.    But  that  is  not  so  now,  but  the  corrupt  motive 
was  presented  and  it  had  the  effect  intended. 

From  beginning  to  end,  as  £ax  as  the  Paris  were  con- 
cerned, the  motive  as  presented  by  Robert  was  illegiti- 
mate and  corrupting  in  its  tendency,  and  I  think  he 
should  be  bound  by  it,  and  Mr.  Lqfiamme  also,  if  he  was 
his  agent. 

K  Mr.  Laflamme  had  directed  Robert  to  say  to  the 
Par6  family:  ''  if  you  will  abstain  from  voting  at  the 
coming  election,  I  will  endeavour  to  procure  a  place  for 
Ouellette^^'  there  can  be  no  doubt  but  that  would  have 
been  a  corrupt  act  which  would  have  set  aside  the 
election  and  disqualified  Mr.  Laflamme.  "W  as  what  was 
done  by  Mr.  Robert  not,  in  effect,  the  same  thing,  though 
not  authorized  to  say  what  he  did  by  Mr.  Laflamme. 

As  to  Mr.  Roberfs  agency — Mr.  Laflamme  in  his 
evidence  says : 

The  moment  I  was  called  upon  to  come  before  my  constituency, 
the  different  Mends  who  offered  their  services  were  informed  by  me, 
in  the  most  imperative  manner,  to  avoid  anything  in  the  style  of 
treating,  or  promises,  because  I  was  surrounded  in  every  direction 
by  people  who  wanted  to  secure  the  election  by  this  means  or  that 
means.  First,  I  selected  an  agent  from  outside  of  the  County,  Mr. 
Adam^  knowing  that  he  would  be  well  surrounded  by  witnesses  in 
my  office,  and  I  disclaimed  to  have  any  connection  with  any  other 
party  than  him.  Some  friends,  without  my  knowledge  and  concur- 
rence, organized  a  committee  of  volunteers  to  assist  me  in  the  elec- 
tion. They  formed  themselves  into  a  committee  at  the  National 
office.  I  never  set  my  foot  inside  of  that  committee  room,  only  after 
the  voting  had  taken  place,  after  I  had  returned  from  8L  Laureniy 
gn  the  polling  day,  and  when  I  waited  the  retoms  of  the  different 
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1878       polls.    Whoever  was  employed  in  that  electioii  besides  Mr.  Admm 
Of^^^''^       ^^  employed  without  my  knowledge.    The  only  pera<m  I  asked  to 
9,         come  with  me  into  the  County  was  Mr.  Busiache  Lemojf^  because  I 
Laflahioi.  determined  to  have  a  witness  with  me  wherever  I  went  in  order  to 
avoid  any  false  testimony  being  brought  against  me  on  any  subse- 
quent period.    Mr.  Lemay  was  the  only  man,  except  on  one  or  two 
occasions,  when  I  had  to  take  some  other  gentlemen* 

In  another  part  of  his  evidence  he  speaks  of  leaving 
Belaire  with  Mr.  Doyon.  I  do  not  know  if  the  learned 
jndge  before  whom  this  petition  was  tried  entertained 
the  opinion  that  Mr.  Laflamme  had  no  agents  in  this 
election,  whose  conduct,  if  corrupt,  without  his  know- 
ledge, would  justify  setting  aside  the  election.  From  a 
careful  perusal  of  his  judgment  I  do  not  infer  that  he 
entertained  that  opinion.  He  speaks  of  Causineau  as  a 
spy,  who  went  to  Migneron's  to  endeavor  to  compromise 
Mr.  Laflamme's  agents^  who  were  there.  These  persons 
referred  to  as  agents  were  Messrs.  Madan  and  Forget. 
Forget  says  he  was  sent  to  St.  Laurent  to  prepare  the 
lists  and  helped  to  organize  the  two  committees,  and 
young  Madon  helped  him.  Forget  speaks  of  his  instruc* 
tions  as  to  compromising  themselves  as  well  as  Mr. 
Laflamme,  and  appears  to  have  represented  Mr.  LajkmMe 
on  the  day  of  polling.  The  learned  judge  also  speaks 
in  respect  to  corrupt  acts  alleged  to  have  been  commit- 
ted  by  agents ;  not  that  the  parties  could  not  be  agents, 
because  Mr.  Laflamme,  under  the  circumstances,  could 
not  have  any  agents  but  those  named  by  himself ;  but 
the  fact  of  a  person  being  an  agent  is  not  clearly  estab- 
lished. He  refers  in  a  part  of  his  judgment  to  the  foil 
opportunity  given  to  the  petitioners  to  enquire  into  all 
the  details  of  the  election,  and  says :  ''  They  have  entered 
the  private  apartments  of  the  Eespondent,  into  his  com* 
mittees.  They  have  visited  the  offices  of  the  telegraph 
company  and  brought  hither  its  employees."  It  seems 
to  me  the  learned  judge  must  have  had  the  impression 
that  Mr.  Laflamme  must  have  had  some  committees, 
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the  members  of  which  aided  him  in  his  election,  and,      1878 
if  so,  I  think  the  doctrine  is  pretty  firmly  established  —  if  SoimviLLB 
he  takes  the  assistance  of  the  members  of  a  committee,  T^Aw^Awif 

he  must  be  resx>onsible  for  their  acts  to  the  extent  of     

having  the  election  set  aside  if  those  acts  are  corrupt 
within  the  meaning  of  the  law  applicable  to  elections. 
I  think  we  may  assume,  as  a  fact,  that  a  contested 
election  in  this  county,  extending,  as  I  understand, 
from  Lachine  to  St.  Annes^  containing  some  populous 
yillaffes,  could  not  be  conducted  by  a  candidate  with 
any  hope  of  success  unless  there  was  some  kind  of 
oiganization  amongst  his  frends  to  ascertain  who 
were  the  voters — ^the  probability  of  the  contest  being  a 
close  one — ^to  ascertain  if  their  friends  were  likely  to  turn 
out  on  the  day  of  election ;  to  make  efforts  to  give 
energy  to  the  indifferent ;  to  watch  their  opponents  ;  to 
see  that  no  improper  efforts  were  used  to  induce  their 
friends  to  absent  themselves  from  the  polls,  or  to  vote 
against  them ;  and  to  see  that  all  reasonable  and  proper 
efforts  were  used  to  secure  the  attendance  of  their 
friends  at  the  polls  on  the  day  of  voting.  Mr.  Laflamme^ 
I>er8onally,  made  no  attempts  at  an  organization  of  this 
kind.  It  does  not  appear  that  he  had  any  committees 
in  the  different  parishes  to  canvass  votes,  or  in  whose 
hands  he  placed  lists ;  or,  where  the  ordinary  precau- 
tions were  taken  to  detect  bad  votes,  to  ascertain  who 
had  votes,  and  to  prevent  fraudulent  voting,  unless  the 
committees  that  were  organized,  as  far  as  we  can  see, 
by  persons  sent  from  the  Oentral  Committee,  were  his 
committees  for  the  purposes  I  have  mentioned. 

I  do  not  imderstand  Mr.  Laflamme — ^when  he  uses  the 
language :  "  Some  friends,  without  my  kno  wledge  and 
concurrence,  o:i^anized  a  committee  of  volunteers  to 
assist  me  in  the  election  ;  they  formed  themselves  into 
a  committee  at  the  National  o£Blce  "—to  mean  that  he 
^id  not  know,    before    the    polling,  that  such   an 

19 
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1878  organization  existed ;  bnt  rather,  that  they  formed  the 
iimmnuM  organization  ''  without  his  knowledge  or  concnrrenoe^*' 
^'  and  that  afterwards  he  did  not  visit  it  during  the  elec- 
tion and  had  not  knowledge  of  those  who  were  emr 
ployed  in  the  election. 

Mr.  Doyon^  who  was  sent  by  the  Central  Committee 
in  Montreal  to  Ste.  Geneviive  and  Isle  Bizard  to  organize 
the  contest,  communicated  with  Mr.  Lafiamme  before  go- 
ing, and  his  expenses  were  paid  by  Mr.  Laflamme^s  elec- 
tion agent.  He  also  met  Mr.  Doyon  there.  It  seems  to 
me  he  must  have  known  that  Mr.  Doyon  was  acting  on 
his  behalf  there.  He  was  not  an  inhabitant  of  the 
parish,  and  had  been  sent  from  Montreal,  I  think, 
therefore,  that  it  is  the  proper  inference  to  draw,  that 
Mr.  Laflamme  must  have  known  that  there  was  some 
organization  for  the  contest,  and  that  it  must  have  been 
made  through  his  Central  Committee. 

If  he  did  not  intend  to  rely  on  the  efforts  of  this  com- 
mittee to  aid  him  in  his  election,  why  did  he  not  have 
an  organization  of  his  own  different  from  that  ?  If  he 
did  not  intend  to  avail  himself  of  the  assistance  of  these 
volunteers,  as  he  calls  them,  why  did  he  not  provide 
other  and  more  legitimate  assistants  to  do  the  work  ? 
If  he  had,  then  he  might  possibly  have  held  these  vol- 
imteers  at  arms-length  (as  the  phrase  is  sometimes  used), 
and  so  not  have  been  answerable  for  their  acts.  It  seems 
to  me,  if  we  hold  that  a  candidate  may  in  this  way  do 
nothing  to  secure  his  own  election,  when  he  knows  that 
hisjriends  are  organizing  for  the  purpose  of  doing  that 
which  he  has  a  direct  interest  in  seeing  properly  done, 
with  a  view  of  his  being  elected,  that  he  must  be  held 
as  placing  himself  in  their  hands  to  the  same  extent  as 
if  he  had  himself  been  present  at,  and  aided  in^  the 
organization. 

If  we  hold  that  a  candidate,  elected  through  the 
efforts  of  a  committee  thus  formed  and  acting,  cam  retain 
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his  seat,  when  the  persons  selected  by  them  to  organize      1^^ 
the  contest  and  conduct  it  to  a  close  have  been  guilty  Somsstillb 
of  corrupt  acts,  I  think  the  rule  considered  so  essentially  L^^yj^^pii. 
necessary  to  the  purity  of  elections,  that  a  candidate     -^ 
shall  not  avail  himself  of  the  services  of  those  persons, 
(call  them  agents,  or  what  you  please)  unless  he  is  re- 
sponsible for  their  corrupt  acts,  will  be  of  little  or  no 
use  in  preserving  the  purity  of  elections. 

In  that  state  of  the  law,  all  that  would  be  neces- 
sary for  a  candidate  to  do  would  be  simply  to 
appoint  one  agent  to  pay  his  bills,  and  let  his 
friends  do  the  rest— o:i^anize  committees,  name  can- 
vassers and  others  to  assist  in  managing  the 
election  and  bringing  it  to  a  close  ;  and  then,  if  cor- 
rupt acts  are  done  by  these  active  and  necessary  con- 
ductors of  the  canvass  for  his  benefit,  he  is  not  in  any 
way  to  be  put  to  inconvenience ;  and  unless  a  sufficient 
number  of  corrupted  votes  can  be  discovered  and  struck 
off  from  his  side,  he  will  retain  his  seat.  I  think  this 
would  be  a  very  undesirable  state  of  things  to  exist. 

Besides  this,  I  do  not  consider  the  candidate  the  only 
party  who  is  interested  in  the  result  of  the  election,  in- 
dependent of  the  broad  ground  that  the  public  have  an 
interest  that  no  candidate  should  be  returned  by  undue 
means.  His  friends,  or  his  political  party,  are  also  in- 
terested ;  their  zeal  ought  not  to  be  encouraged  to  run 
into  corrupt  channels  ;  and  considerations  of  public 
policy  will  be  served  in  shewing  the  friends  of  a  can- 
didate, or  a  party,  that  they  cannot  insure  success  by 
improper  means  used  by  agents  for  their  candidate, 
though  such  agents  have  been  selected  by  them  for  him 
instead  of  being  selected  by  himself. 

Gan  Mr.  Placide  Robert^  then,  be  considered  a  person 
for  whose  acts,  if  corrupt,  Mr.  Laflamme  can  properly 
be  considered  responsible,  so  £ax  as  to  warrant  the  elec- 
tion being  set  aside  ? 
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19^  Let  us  fiiBt  see  what  Mr.  Robert  says  liii»«olf 

Ab  to  agency,  Robert  says : 

Q,  Did  Toa  take  much  miereet  in  Uie  last 
Pretty  wtmcky  spoke  to  roters  aboot  their  Toies  in. 
stoooes.  I  made  reports  to  Mr.  Gariepjfj  to  Mr.  OmdimmJ^  and,  I 
beliere,  to  Mr.  PrevoMt  alsa  1  attended  electioo  rmminiUaM  Net 
all,  but  some  only.  My  name  was  pot  on  one  erf*  the  mmmittnni  as 
one  of  the  members,  and  I  attended  now  and  then.  I  attepdad 
three  or  four  sittings  of  the  committee.  I  met  WUfred  PremoMt  and 
Mr.  Qariepy  also,  Mr.  Cardmal  once.  It  was  a  privmie  eomniitiee^ 
bat  was  attended  by  ConserratiTes  as  well  as  Uberalsy  the  dear  was 
opened  to  alL  We  nsed  to  check  the  list  of  electoray  which  I  heated 
to  do.  I  voj  at  ike  organization  of  that  eowunittee ;  was  a  member 
of  it  from  the  time  of  its  organintion,  bat  only  attended  three  or 
fimr  times  as  I  remember.  To  the  best  of  his  knowledge  they  had 
neither  Pk^sident  or  Secretary.  We  prepared  lists ;  cannot  aay  they 
were  intended  for  canvassers,  bat  they  were  for  men  who  called  on 
the  electors  and  solicited  for  their  vote.  We  had  printed  lists  of 
electors  at  one  time,  and  we  checked  the  same  at  the  oonmiittee. 
We  got  the  list  at  the  committee  room — the  list  of  the  voters  for  the 
town  and  parish  of  Lachine. 

Cross-examined : — Q.  Were  you  requested  to  act  as  yoa  did,  or  did 
you  act  from  your  own  accord?  A.  I  have  acted  tram  my  own  free 
will.  Q.  Were  you  considered  an  election  agent?  A.  1  think  not 
Q.  You  acted  without  being  requested  by  any  one  ?  A.  I  was  never 
asked  by  any  agent  to  use  my  influence.  Q.  Amongst  the  persons 
who  were  there,  did  you  see  any  political  opponent?  A.  All  those 
who  were  present  were  above  suspicion.  From  what  I  saw.  Dr. 
Lefebrt  worked  a  good  deal  during  election.  I  think  he  belonged  to 
the  committee.  I  cannot  say  if  he  canvassed  votes.  I  have  myself 
driven  a  vehicle  on  the  day  of  polling,  and  I  brouj^t  in  some  voters 
for  the  party. 

Dr.  Lefebre  stated  he  was  Secretary-Treasurer  of  Mr. 
Laflamme^s  committee  at  Lachine.  He  speaks  of  leoeiy- 
ing  $80  or  $40,  as  coming  from  the  Central  Oommittee 
at  Montreal,  through  Mr.  Leopold  Laflamme. 

Mr.  Gariepy  solicited  votes  for  Mr.  Laflamme^  who 
mnst  have  been  aware  he  was  working  for  him.  Mr. 
Oariepy  said : ''  I  must  tell  you  it  was  an  understood 
affair  between  us." 

Mr.  Jett6  was  president  of  Mr.  LafiArmi£t  General 
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Cioinmittee  at  Montreal.    Amongst  other  subscribers  to      1878 
the  fund  to  pay  expenses  of  the  election,  Mr.    Wilfred  Soi^tilli 
Prevost  has  subscribed  $100.  These  subscriptions  were  *     ^* 

made  without  the  knowledge  of  the  candidate.     Of     

these  monies  received  by  him,  he  gave  Mr.  Adam  $340 
and  paid  $50  to  deposit  with  the  Returning  Officer. 
$200  more  were  paid  Adam  of  the  funds  subscribed  as 
above,  but  not  directly  by  Mr.  JettS.  Mr.  Jett^  thinks 
from  $500  to  $600  were  subscribed  and  paid  through  the 
oommoittee  to  aid  Mr.  Laflamme.  The  committee  corres- 
ponded in  Ste.  Oenevi&ve  with  Mr.  Doyon.  Rodrique 
was  considered  a  messenger  not  an  agent  at  £1^^.  Oene^ 
vUve. 

I  have  already  referred  to  Doyon  having  been  sent  to 
SU.  Geneviive  and  Isle  Bizard  by  the  Central  Committee 
to  organize  the  contest ;  and  also  to  Forget  and  Madon 
helping  to  organize  two  committees  in  £1^  Laurent ;  and 
Forget  was  also  paid  his  travelling  expenses  for  repre- 
senting Mr.  Laflamme  on  the  day  of  polling. 

Mr.  Wilfred  Prevost  took  a  very  active  part  in  the 
election ;  was  not  entrusted  with  the  general  organiza- 
tion of  the  election ;  had  not  special  charge  of  the 
several  i>arish  lists ;  had  special  charge  of  the  town  and 
parish  of  Lachine.  He  said  he  did  not  recollect  of  see- 
ing Jashman  Belanger  at  the  committee  roomSy  his  absence 
was  felt  there.  Mr.  Prevost^  it  will  not  be  forgotten, 
was  a  subscriber  of  $100  to  the  fund  raised  by  the 
Central  Committee,  and,  no  doubt,  was  a  member  of  it. 

Mr.  Bienvenu  was  Secretary  of  the  Central  Committee 
at  Montreal.  There  were  other  parties  who,  it  was  pro- 
bable, were  sent  by  this  committee  to  aid  in  some  way 
in  the  election,  and  they  were  afterwards  paid  their 
expenses  through  the  election  agent. 

I  think  we,  from  this  evidence,  must  assume  that  Mr. 
Laflamme  had  a  committee  at  Lachine^  and  it  was  organ- 
ized through  the  means  of  the  Central   Committee^ 
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1878  probably  by  Mr.  Prevosi ;  that  Mr.  Robert  was  one  of 
g^nooiTiLui  ^^  members  of  that  committee  from  its  organizatioii, 
^'  attended  its  meetings,  assisted  as  mnch  as  he  could  as 
a  committee  man ;  list  of  voters  were  there  made  oat 
for  canvassers,  or,  as  he  says,  for  men  who  called  on 
the  electors  and  solicited  for  their  vote.  Mr.  Robert  was 
not  a  mere  clerk  there,  he  was  a  member  of  the  com- 
mittee. Mr.  Laflamme  speaks  of  him  as  being  one  of 
his  best  supporters.  He  (Robert)  speaks  of  making  re- 
ports to  Oariepp,  who  was  especially  a  friend  of  Mr, 
Laflamme,  and  who  it  was  understood  (between  him 
and  Mr.  Laflamme)  was  to  work  for  him ;  to  Mr.  Cardinal, 
no  doubt  equally  in  his  interest  with  his  knowledge, 
as  Mr.  Lo/Zamm^  had  given  him  a  letter  to  Mr.  Cooke ;  and 
Mr.  Wilfred  Prevo$t,  who,  I  assume,  was  the  organizer 
of  the  committee ;  and  that  Robert  met  him  at  the  com- 
mittee. It  seems  to  me,  that  Mr.  Robert  was  an  active, 
energetic  and  trusted  supporter  of  Mr.  Laflamme ;  and  if 
the  Central  Committee  could  give  him  authority  to  act, 
as  I  think  they  could,  he  must  surely  have  had  au- 
thority. 

Mr.  Leopold  Laflamme  says  Robert  took  a  part  in  the 
contest  in  the  interest  of  Sespondent,  who  could  not 
well  help  knowing  it ;  that  he  was  certain  he  was  a 
devoted  partizan  of  his  brother. 

I  shall  refer  to  a  few  of  the  election  cases  decided  in 
England,  as  shewing  the  general  grounds  on  which  the 
question  of  agency  is  discussed,  and  the  conclusion 
which  is  arrived  at ;  that  no  certain  rule  can  be  laid 
down  as  to  what  constitutes  agency,  and  that  the  un- 
certainty arises  from  the  different  conclusions  that  may 
be  drawn  from  the  evidence  when  it  is  presented  to 
different  minds.  The  common  setose  of  the  Judge,  so 
frequently  referred  to  by  Lord  Blackburn,  not  being 
r^ulated  by  a  fixed  standard,  does  not  conduce  to  uni- 
formity  of  decision.     The  views  of  the  Judges,  in  some 
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of  the  decided  cases,  as  to  the  sufficiency  of  the  evidence     1878 
to  establish  agency,  would  justify  a  difference  of  opinion  Somebyillb 
on  the  question  whether  the  Petitioners  have  proved  j^^J^l, 
enough  to  establish  Robert's  agency  in  this  case.    To 
some  minds,  the  facts  necessary  for  that  purpose  may 
appear  not  to  have  been  sufficiently  brought  out  on  the 
trial.    I  think  difierently ,  and  that  the  weight  of  author- 
ity and  of  reason  sustains  my  view. 

As  a  Judge,  1  have  no  doubt  if  the  matter  were  tri- 
able before  a  jury,  that  there  is  evidence  as  to  Robert's 
agency,  which  it  would  be  necessary  to  submit  to  the 
jury.  Then,  sitting  in  place  of  a  jury,  I  must  say  the 
evidence  to  which  I  have  referred  satisfies  me  beyond  a 
reasonable  doubt  that  Robert  was  Mr.  Laflamme's  agent ; 
and  that  the  latter  knew— or  must,  under  the  circum- 
stances of  this  case,  be  presumed  to  have  known — that 
he  was  acting  in  that  capacity  for  him  and  on  his  be- 
half. 

In  referring  to  election  matters,  I  think  it  may  be  stated 
as  an  axiom,  that  the  law  of  bribery,  and  in  relation  to 
corrupt  practices,  is  not  framed  so  much  with  the  object 
of  punishing  the  briber  as  to  secure  purity  of  election. 

The  question  as  to  agency  in  election  matters  was  a 
good  deal  discussed  in  the  case  of  Dufy  v.  Ryan,  in  the 
Supreme  Court  of  New  Brunswick  (1)  ;  and  my  brother 
Ritchie,  in  giving  the  judgment  of  the  Court  in  that 
case,  refers  to  many  of  the  cases  where  the  question  of 
agency  arose. 

In  the  following  extracts,  which  I  have  made  from 
the  decided  cases,  I  have  had  more  thought  of  the  gen- 
eral principles  laid  down  than  of  particular  circum- 
stances of  each  case,  as  it  is  so  manifest  that  as  to  this 
matter  of  agency  each  case  must,  as  already  intimated, 
be  decided  on  its  own  peculiar  circumstances. 

In  the  Norwich  case  (2),  heard  before  Martin,  Baron, 

(1)  3  Pugsley  110.  (2)  1  O.  &  H.  10. 
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1878  this  doctrine  was  laid  down, which  I  think  is  now  fiimly 
So^^^Lui  established,  that  the  law  of  agency  which  woold  Titiate 
^^'^^^  an  election,  is  utterly  different  from  that  which  wonld 
snbject  a  candidate  to  a  penalty  or  indictment ;  and  the 
question  of  his  right  to  sit  in  Parliament  has  to  be  set- 
tled upon  an  entirely  different  principle.  The  relation 
is  more  on  the  principle  of  master  and  senrant  than  of 
principal  and  agent. 

In  the  Hereford  case  (1)  Lord  Blackburn  uses  this 
language: 

It  would  not  be  possible  to  unseat  a  person  for  oormpt  pMo- 
tioes,  if  he  were  permitted,  by  the  means  of  persons  who  acted 
for  himi  or  who  brouj^t  him  forward,  either  one  or  the  other, 
to  obtain  the  benefit  of  their  aid,  if  he   were  not   to  be  also 
responsible  to   the  extent    of  losing  his  seat   for   the   corrupt 
practices  that  were  done  by  them  for  his  benefiL    Tliat  b  one 
of  the  great  reasons  for  which,  as  a  matter  of  pablio  policy,  it 
was  thought  necessary  in  order  to  correct  corrupt  practioes  to  estab- 
lish that  principle.        *  *         *         I  apprehend  that,  in  a  case 
where  corrupt  practices  are  shewn  which  the  candidates  themselves 
are  not  cognizant  of,  you  must  bear  these  two  principal  reasons  in 
mind ;  and  then,  exercising  what  may  be  called  common  sense,  yon 
must  see  does  the  particular  corrupt  act  come  within  the  role  as 
an  act  done  by  an  agent.    If  it  does  not,  then  though  the  person 
may  have  been  canvassing  the  town  or  speaking  on  one  side  or  the 
other;  still  we  could  not  say  the  candidate  should  be  unseated  on 
that  account.    Every  bit  of  canvassing  and  acting  for  a  candidate 
is  evidence  to  show  agency,  but  the  result  cannot  depend  upon 
any  present  rule  that  I  could  define.    It  comes  to  be  a  ques- 
tion of   degree,  of  more   or    less,   and  of  common   sense.    It 
happens    that   from  the   nature   of  things,   when   you   come  to 
a  question  of  degree,  of  more  or  less  and  of  common  sense,  and 
leave  it  in  that  way  to  a  jury,  if  there  were  a  jury,  the  jury  would 
determine   it  sometimes  in   one  way  and  sometimes  in  another. 
Unfortunately,  when  judges  are  obliged  to  be  judges  of  that  ques- 
tion of  degree  and  common  sense,  there  is  this  unavoidable  imoer- 
tainty,  because  it  is  quite  clear  that  the  common  sense  of  one  judge 
will  di£fer  from  the  common  sense  of  another.  To  use  the  eld  simile 
that  was  used  by  Mr.  Selden  many  years  ago,  and  which  is  none  the 
worse  for  being  old,  the  standard  of  common  sense  would  be  as 

(1)  1  0.  A  H.  194;  21  L.  T.  N.  8. 119,  120. 
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anoertain  as  a  measure  of  length,  the  unit  of  which  should  be  the      1878 
judge's  foot ;  because  one  judge's  foot  would  be  longer  and  another  n  J^]^ 
shorter.    We  cannot  help  that.    I  wish  with  all  my  heart  that  the         ^^ 
Legislature  would  find  out  some  test  to  relieve  us  from  that  imcer-  T.Agf.Ainfm. 
tainty.  """" 

Lichfield  case  (1) — Mr.  Justice  Willes  said  :— 

I  think  it  may  be  taken  that  those  who  have  hitherto  had  the 
decisions  of  election  cases,  have  held  that  an  agent  to  canvass  would 
be  an  agent  within  the  statute. 

It  haying  been  stated  on  behalf  of  the  Respondent 
that  he  employed  no  committee,  but  there  were  i>erson8 
who  acted  in  drawing  up  cards,  &;c.,  Mr.  Justice  Willes 
said: 

That  is  the  modem  &shion  apparently ;  but  persona  who  do  what 
eommiiteemen  formerly  did,  and  are  seen  taking  an  active  part,  are 
just  as  much  committeemen  as  if  they  were  called  so. 

Windsor  case  (2) — Mr.  Justice  Willes  said  he  did  not 
think  a  mere  card  messenger  could  be  said  to  have  been 
an  agent. 

I  have  stated  that  authority  to  canvass — and  I  purposely 
used  the  word  ''authority"  and  not  ''employment"  because 
I  meant  the  observation  to  apply  to  persons  authorize^  to  canvass, 
whether  paid  or  not  for  their  services — ^would,  in  my  opinion, 
constitute  an  agent ;  and  that  authority  for  the  general  management 
of  an  election  would  involve  authority  to  canvass.  I  do  not  say  that 
there  may  not  be  instances  of  agency  on  behalf  of  a  candidate 
besides  those  of  authority  to  canvass,  and  authority  for  the  general 
management  of  an  election. 

He  thought  an  agent  for  election  exi>enses  might  be, 
but  a  mere  messenger  could  not  be,  regarded  as  an 
agent. 

In  the  Taunton  case,  1869  (8),  the  question  as  to  the 
effect  the  illegal  act  of  a  volunteer  association  may  have 
on  the  status  of  a  candidate,  is  a  good  deal  discussed. 
One  of  the  head  notes  of  the  case  is  : 

Tbm  managers  of  the  Conservative  Association,  having  ciroulated 

(1)  O.  &  H.  25.  (2)  1  0.  &  H.  3. 

(3)  21L.T.  (N.8,)169. 
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1878  addre§ae§  and  papers  issued  bj  the  candidate,  will  be  pnamned  to 

a^^^TT!^  bare  done  so  with  his  knowledge,  or  with  that  of  his  agents,  ao  as  to 

9^  constitute  the  association  an  agent  for  soch  candidate,  and  to  make 

JjAWLammm,  him  responsible  for  any  illegal  acte  of  its  managers. 

That  case  was  also  tried  before  Lord  Blackbmrm,  and 
he  referred  to  the  question  of  agency  rery  much  as  he 
did  in  the  Hereford  case  (1).    He  nses  this  language : 

If  there  is  evidence  to  show  that  the  party  is  acting  far  the  mem- 
ber who  is  returned,  I  think  one  should  ocmsider  him  to  be  an  agent. 
If,  taking  the  spirit  and  object  of  the  rule,  you  think,  bringing  your 
common  tente  to  bear  upon  it,  that  he  was  substantiaUj  an  agent^  I 
think  it  is  all  I  could  say  to  a  jury ;  and  then,  as  the  Legislature 
have  thought  fit  to  make  me  both  judge  and  jury,  I  must  apply  thftt 
guide  as  best  I  can  myself.  I  at  once  see  the  great  inconyenience 
of  such  a  rule  being  laid  down  in  this :  if  that  be  the  proper  guide 
to  be  taken,  the  law  must  be  very  uncertain. 

In  the  concluding  part  of  his  judgment,  he  uses  these 
words: 

The  candidate  may  show  that  the  body  acting  in  that  way  was 
acting  officiously  for  him,  as  I  may  call  it ;  that  it  was  not  with  hia 
consent,  and  was  against  his  will  -,  but  the  presumption  does  arise,  I 
think,  that  it  was  done  in  his  favor — done  for  him — unless  there  be 
something  to  show  to  the  contrary.  Then  taking  it^  aa  I 
said  before,  as  a  matter  of  common  sense,  looking  to 
the  substantial  degree  to  which  tbey  went,  I  think  the  degree  goes 
very  far.  I  think  in  this  case  such  a  degree  of  benefit  would  be 
derived  from  their  assistance,  that  their  assistance  was  so  important 
to  the  candidate,  that  it  fairly  establishes  this,  that  if  he  took  their 
assistance,  did  not  hold  them  off,  or  repudiate  them,  he  must  abide 
the  consequences  and  be  responsible  for  their  malpractices. 

The  same  learned  judge  tried  the  Staleybridge  case 
(2).    In  one  part  of  his  judgment  he  said : 

Each  case  must  be  considered  with  reference  to  the  whole  flsuits 
taken  together  and  be  delivered  by  the  solution  of  the  question, 
whether  the  relation  between  the  person  guilty  of  the  corrupt  prac- 
tice and  the  member  was  such  as  to  make  the  latter  fidrly  reepon- 
Bible  for  it. 

It  was  then  held,  as  laid  down  in  the  head  note 
of  the  case : 

(1)  1O.&H.10.  (2)  lO.&H^TO;;  20  L.  T.  N.  S.  75. 
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If  the  semces  of  a  volunteer  are  accepted,  the  candidate  will      1878 


not  invariably  be  responsible  for  his  acts.  Where  the  heads  of  a  com-  ^ 

SOMBKVSUUI 

mittee  were  bond  fide  voters,  not  chosen  by  the  Respondent,  but  by        ^^ 
bond  fide  voters  amongst  themselves  in  a  business-like  way,  it  was  Laflajool 
held,  that  a  messenger  sent  by  one  of  those  heads  was  not  so  con-      "'' 
nected  with  «the  sitting  member,  as  to  make  him  responsible  for  his 
acts. 

The  corrupt  act  was  in  the  person  sent  to  bny  np 
votes  offering  to  pay  them  their  day's  wages  if  they 
would  come  and  vote  for  Bespondent.  There  the  Res- 
X)ondent  had  a  committee  of  his  own.  But  the  evidence 
showed  that  the  sitting  member's  people  did  request 
the  volunteer  committees  there  to  bring  up  votes,  when 
they  could.  He  thought  many  of  the  volunteer  agents 
who  were  heads  of  committees  might,  or  might  not,  be 
so  fair  connected  with  the  Bespondent  that  he  would 
be  re8i)onsible  for  them.  In  this  case  he  was.convinced 
they  were  real  bond  fide  volunteers,  voters  acting  for 
themselves,  not  selected  by  the  member,  or  chosen  by 
him  at  all,  but  really  bond  fide,  in  a  business  like  manner, 
the  voters  of  the  district  choosing  Jobin,  and  respectable 
men  in  whom  they  had  confidence,  to  be  the  head  of 
their  own  department,  and  acting  together.  A  mes- 
senger who  is  sent  by  one  of  them  is  not  so  directly 
connected  with  the  candidate,  or  any  of  his  recognized 
agents,  as  to  make  him  responsible  for  his  misconduct 
in  offering  a  bribe. 

The  same  learned  judge  said  in  the  Bewdley  case  (1) : 

No  one  can  lay  down  a  precise  rule  as  to  what  would  constitute 
evidence  of  being  an  agent.  Every  instance  in  which  it  b  shown, 
that  either  with  the  knowledge  of  the  member  himself,  or  to  the 
knowledge  of  his  agents,  who  had  emplojrment  from  him,  a  person 
acts  at  all  in  furthering  the  election  for  him,  in  trying  to  get  votes 
for  him,  is  evidence  tending  to  show  that  the  person  so  acting  was 
authorized  to  act  as  his  agent.  It  is  by  no  means  essential  that  it 
should  be  shown  that  a  person  so  employed,  in  order  to  be  an  agent 
for  that  purpose,  is  paid  in  the  slij^test  degree,  or  is  in  the  nature 
of  being  a  paid  person. 

(1)  1  0.  &  H.  17. 
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U78  In  the  Botian  case  (1),  Mr.  Justice  Orove  ttjB,  on  the 


«. 


sabject  of  agency : 

Bat  with  regard  to  the  election  law,  the  matter  gMB  a  great  deal 
further,  because  a  number  of  persons  are  emplojed  for  the  porpaae 
of  promoting  an  election,  who  are  not  only  not  authoriaed  to  do  oor 
rapt  acts,  but  who  are  expressly  ei^joined  to  ahstain  from  doing 
them  ;  nevertheless,  the  law  sajrs,  that  if  a  man  chooses  to  allow  a 
number  of  people  to  go  about  canyassing  for  him,  generaOj  to  sup- 
port his  candidature ;  to  issue  placards ;  to  form  a  committee  for 
his  election,  and  to  do  things  of  that  sort,  he  must,  to  use  a  ooUo- 
quial  expression,  take  the  bad  with  the  good.  He  cannot  avail  him- 
self of  these  people's  acts  for  the  purpose  of  promoting  his  election^ 
and  then  turn  his  back,  or  sit  quietly  by  and  let  them  corrupt  the 
constituency;  therefore,  the  law  carries  the  responsibility  of  a 
member  of  Parliament  for  the  acts  of  the  agents,  who  are  instra- 
mental — with  his  assent — in  promoting  his  election,  a  good  deal 
further  than  the  mere  conmion  law  of  agency. 

In  the  Wakefield  case  (2),  decided  in  1874,  the  same 
learned  Judge  refers  to  certain  facts  which  prima  facie 
would  bring  the  case  within  the  law  of  agency,  and 
would  be  sufficient  to  satisfy  a  tribunal  that  the  Re- 
spondent had  put  himself!  or  allowed  himself  to  be,  in 
the  hands  of  certain  persons,  or  had  made  common 
cause  with  them,  so  as  to  make  himself  liable,  if  they, 
for  the  purpose  of  promoting  his  election,  committed 
acts  of  bribery.    Further  on,  he  says : 

A  candidate  is  responsible  generally,  you  may  say,  for  the  deeds 
of  those  who,  to  his  knowledge,  for  the  purpose  of  promoting  his 
election,  canvass  or  do  such  other  acts  as  may  tend  to  promote  his 
election,  provided  that  the  candidate^  or  hU  authorized  agenti,  have 
reasonable  knowledge  that  those  persons  are  so  acting  with  that 
object.   •    •    • 

He  alludes  to  the  imi)08sibility  of  laying  down  such 
exact  definitions  and  limits  as  should  meet  every  case, 
and  says : 

It  is  well  it  should  be  understood,  that  it  rests  with  the  Judge, 
not  misapplying  or  straining  the  law,  but  applying  the  principles  of 
the  law  to  the  changed  states  of  facts,  to  form  his  opinion  as  to 

(1)  2  0.AE.  167.  (2)  2  0.  A  H.  103. 
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whether  there  has,  or  has  not,  been  what  constitates  agency  in  these      1878 
election  matters. 


Acting  on  the  rule  thus  laid  down  by  Mr.  Justice  ^  J^' 
Grave^  I  have  arrived  at  the  conclusion  that  Robert  was 
Mr.  Laflamme^s  agent,  and  that  for  the  corrupt  act  done 
through  him,  the  election  should  be  set  aside.  I  think 
Mr.  Laflamme  received  most  important  and  effective  aid 
by  and  through  the  central  committee.  I  think  it  is 
ptobable  he  would  not  have  been  elected  if  he  had  not 
had  that  aid.  I  think  Mr.  Robert  was  a  member  of  the 
Lachine  committee,  which  was  organized  through  and 
acted  in  concert  with  the  Central  Oommittee,  from 
whom  they  received  material  aid.  That  Mr.  Robert  was 
an  active  and  effective  member  of  that  committee,  and 
that  Mr.  Laflamme  must  have  known,  or  must  be 
presumed  to  have  known,  that  Mr.  Robert  was  ac- 
tively engaged  in  furthering  his  election.  I  think 
he  cannot  be  allowed  to  avail  himself  of  all  these 
imi)ortant  aids  to  his  success,  and  then  repudiate  them, 
so  far  as  to  say  he  is  not  responsible  for  the  illegal  acts 
of  those  who  have  thus  aided  him. 

Stbong,  J.,  concurred. 

Taschebeau,  J. : — 

L'expos6  clair  et  pi6cis  que  le  Juge  en  chef  de  cette 
cour  vient  de  faire  de  tons  les  faits  de  la  cause  et  des 
pretentions  des  parties,  me  dispense  completement  d'y 
r6i6rer. 

Nous  nous  accordons  tons  k  dire  que  de  tons  les  repro- 
ches  faits  4  ITntim^  sur  sa  conduite  et  celle  de  ses  agents 
avant  et  pendant  I'election  dont  il  s'agit  en  cette  cause 
il  n'y  en  a  qu'un  seul  qui  puisse  en  ce  moment  attirer 
notre  attention,  c'est  celui  indiqu6  par  le  Juge  en  chef ; 
et  il  s'agit  en  consequence  de  savoir  si  le  nomm6  Pladde 
Roberty  dont  il  est  question  comme  agent  de  M.  Ld^Umme^ 
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1878      §tait  T^ritablement  tel  agent  on  non,  et  8*il  a  oommifi 
fl^J^^j^  nn  acte  de  corruption  tel  qne  prtvn  par  Tacie  dea  fekc- 
^'        tions  de  la  Puissance  du  Canada. 

Qu'a  Mi  cet  homme,  Placide  Robert  ?  Le  voici  en  qnel- 
ques  mots.  Youlant  obtenir  de  M  LajUvmmt  nn  emploi 
on  place  i)onT  son  beau-fiere  Edouard  Honor 6  OneUette^ 
il  demande  k  Tlntime,  environ  un  an  avant  qnil  fat 
question  de  I'^lection  dont  il  s'agit  en  oette  cause,  de  to- 
cher de  procurer  un  emploi  k  son  beau-frere  OmeUetU^ 
en  lui  disant  qu'il  pensait  que  cela  ferait  plaisir  &  la  &- 
mille  de  Pierre  Pari  dont  Ouellette  6tait  le  gendre.  M. 
Lafiamme  lui  dit  qu'il  y  i>en8erait  et  qu'il  serappellerait 
cet  homme  et  t&cherait  de  le  placer  s'il  se  pr^sentaitune 
vacance.  M.  Lafiamme  r6pdte  cela  plusieurs  fois  et  m6me 
jusqu'&  une  ^poque  de  deux  k  trois  semaines  avant 
r^lection.  Comme  les  juges  en  premiere  instance,  nous 
ne  trouvons  aucun  reproche  s^rieux  k  faire  k  rintim§ 
d'avoir  tenu  ce  langage,  bien  naturel  envers  un  de  ses 
constituants,  car  il  est  indubitable  qu'un  repr^sentant 
pent  et  doit  voir  au  bien-6tre  des  habitants  de  son  comt6 
en  general,  et  je  dis  que  refuser  k  un  repr§sentant  le  pa- 
tronage de  sa  position  serait  une  absurdity.  Notons  que 
cette  promesse  est  faite  sans  condition,  sans  promesse 
de  son  accomplissement.  Nous  sommes  done  tons  d'opi- 
nion  que  rintim§  n'a  encouru  aucune  responsabilit6  a 
cet  egard ;  mais  plus  tard,  ce  monsieur  Placide  Roberty 
agissant  de  son  seul  chef,  a  dit  k  plusieurs  reprises  k  ses 
beaux-fr^res  de  la  famille  Pari,  k  I'approche  de  Tfilection 
qu'ils  feraient  mieux  de  ne  pas  voter,  et  qu'en  votant 
on  pourrait  s'en  pr^valoir  pour  refuser  de  placer  OuelleUe. 
Yoila  done  le  reproche  fait  a  M.  Lafiamme  sous  le  pr&* 
texte  que  Placide  Robert;  1.  avait  engag6  quelquee 
membres  de  sa  famille  k  s'abstenir  de  voter  on  de  cabaler 
en  faveur  du  candidat  oppos6.  2.  Que  Placide  Robert 
6tait  Tagent  de  M.  Lt^amme  et  pouvait  le  compro- 
mettre. 
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Je  snis  d'opinion  que  Placide  Robert  n'a  pas  fait  un      1878 
acte  de  cormption  en  disant  confidentiellement  dans  le  somi^tilli 
cercle  de  sa  famille  "  qu'il   serait   mienx    pour   eux  -     *• 

de  ne  pas  voter."    II  n'exprimait  qu'une  id6e,  qu^iine     

opinion  plus  ou  moins  rationelle ;  il  ne  faisait  ancnne 
menace  de  la  part  de  M.  Laflamme,  il  ne  feiisait  qne  ce 
que  tout  homme  8ens6  ferait  dans  Tintimit^  de  sa  famille 
an  bien-6tre  de  laqnelle  il  youdrait  contribner  comme 
bon  fils  et  comme  bon  frdre. 

Je  considere  que  pour  sauvegarder  la  pnret6  des 
Elections,  il  ne  fant  pas  p6n6trer  dans  le  sein  des  families 
et  t&cher  de  trouver  nn  crime  dans  I'expression  bien 
naturelle  du  d6sir  chez  nn  homme  de  voir  son  frere 
recevoir  nn  16ger  emploi.  S'il  fallait  interpr6ter  de  teUes 
observations,  de  tels  conseils  comme  synonymes  de  cor- 
ruption, je  demanderai  combien  denos  elections  seraient 
a  Tabri  de  tels  reproches. 

Dans  mon  opinion,  il  manque  a  ces  conseils  de  Pla- 
dde  Robert  pour  en  constituer  un  acte  de  corruption, 
bien  des  6l6ments,  sayoir,  les  menaces,  les  reproches 
grossiers,  I'expression  exag6r6e  des  cons6quences  de  la 
conduite  de  sa  £Eunille,  et  surtout  Tinformation  donn6e 
a  cette  famille  que  M.  Lafiamme  n'ayait  fait  la  promesse 
que  sous  la  condition  qu'eUe  s'abstiendrait  de  yoter.  Je 
ne  yois  rien  de  semblable  dans  le  t^moignage,  je  n'y 
yois  que  des  conseils  entre  parents  d^sireux  de  se  pro- 
teger.  Je  remarque  au  dossier  la  preuye  que  ce  M. 
Edouard  Honor 4  Ouellette  n'a  jamais  re9u  de  place.  En 
consequence  je  suis  d'opinion  que  Placide  Robert  n'a 
pas  commis  un  acte  de  corruption  dans  ses  cony  ersations 
ci-dessus  rapport^es  et  qu'il  n'a  fait  encourir  aucune 
responsabilite  legale  k  I'lntim^  en  supposant  mdme 
qu'il  put  6tre  considere  comme  agent. 

Etant  d'opinion  que  Placide  Robert  n'a  pas  commis 
d'actes  leprehensibles  au  point  de  yue  I6gal,  il  est  inu- 
tile pour  moi  de  discuter  la  question  d'agence,  et  en 
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1)978      canMkquence,  je  mis  d'ofrinkm  de  lenTnyer  I'appel  a^ec 
fliMMM'^^dfepeitf  CQiitTe  lai  appelanisw 

La  ooor  6tant  unaiiime  a  amfiniier  le  jngemeBt  pio- 
nonoi  par  llumonble  jnge  qui  a  d6dd6  cette  caaae  en 
premiere  instance,  i  Texoeption  aenlemggit  de  la  paitie 
renToyant  raccnaaticni  de  oormptkm  pexaonneUe 
oontre  le  membre  si^geant  an  anjet  de  la  promeoK 
faite  i  Robert  de  Cure  obtenir  one  attnation  k  son 
bean-frere  OuelleUe,  c'est  k  oe  chef  d'aocoaatioii  que  je 
limiterai  mea  obaenrationa  snr  cette  canae,  afaiai  qn'anx 
timoignagea  anr  leaqnela  lea  appelanta  s'appoient  poor 
en  Cure  la  preuTe. 

Le  t^moignage  de  Robert  6tant  le  pins  important  de 
ton8,je  crois  devoir  en  donner  nne  analyae,  afin  de 
mienx  UAie  comprendre  le  veritable  caractdre  dea  faita 
reproch^a  i  rintim§. 

Oe  t^moignage  pent  se  r^anmer  oomme  suit : — 

Robert  eat  nn  client  et  nn  ami  politique  dn  membre 
ai^geant.  Dana  bien  dea  circonatancea,  il  a  parl6  k  dea 
^lectenra  de  leor  vote,  nuds  il  n'est  paa  all6  k  lenra  r68i- 
dencea  ponr  connaitre  leur  opinion.  Plus  d'nn  an  avant 
r^lection  se  trouyant  an  bureau  de  oe  dernier,  il  lui 
demanda  une  place  pour  son  beau-frdre.  Le  membre 
si^geant  lui  rfipondit  que  s'il  se  pr§8entait  une  yacance 
il  ferait  son  possible  pour  lui,  Robert.  Dans  une  autre 
entreyue  (ni6e  par  rintim6),  ayant  renouyel6  sa  demande 
pour  son  beau-frere,  il  aurait  ajout6  :  *'  9a  ferait  bien 
plaisir  k  la  famille  Par6  si  yous  pouyiez  procurer  une 
place  pour  mon  beau-frdre, — ^peut-6tre  cela  pourrait 
yous  6tre  utile  plus  tard  ;  cela  pourrait  i>eut-6tre  les 
emp6cher  de  yoter  k  T^loction  prochaine."  II  ne  fat  pas 
parl6  d'61ection  entre-eux,  mais  il  en  6tait  question. 
La  famille  ParS  ayait  yot6  centre  le  ministre  de  la 
Justice  en  1872,  et  appartenait  an  parti  Oonaeryatenr. 
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Sans  pouYoir  en  pr^ciser  I'^poqne,  c'est  trois  on  qnatre     1978 
semaines  avant  qu'il  fat  question  d'election  qu'il  a  parl§  Somuktiub 
au    membre    si6geant,    de    la    famille    ParS.     Celui-  j^J^*^ 
ci  a  r§pondu  qu'il  penserait  k  /m,   {Eobert)^  et  que 
s'il  se  pr^sentait  quelque  yacance,  il  ferait  tout  son  pos- 
sible -ponr  lui ;  il  dit  avoir  compris  par  cette  r6ponse, 
que  c'6tait  pour  son  beau-firdre.  II  n'a  pas  du  tout  parl6 
de  ce  sujet  au  membre  si^geant  durant  T^lection. 

Ayant  demand6  aux  ParS  leurs  opinions,  ils  lui 
dirent  qu'ils  voteraient  pour  Oirouardy  mais  qu'ils  n'em- 
ploieraient  pas  leur  influence,— ce  k  quoi  il  r6pondit 
que  ce  serait  mieuz  de  ne  pas  voter  puisqu'il  6tait  ques* 
tion  d'une  place  pour  Honors  OuelUtte. 

II  n'a  pas  dit  au  membre  si6geant  ni  k  aucun 
de  ses  agents  ou  amis  qu'il  avait  parl6  k  la  fiunille  Pari 
pendant  I'Slection.  A  communique  k  Oudleite  ses  entre- 
Tues  ayec  le  M.  &,  mais  ne  se  rappelle  pas  lui  en  avoir 
parl6  pendant  I'^lection.  A  vu  le  Jtf.  £1.  cL  la  Pointe 
Claire  le  jour  de  la  nomination,  I'a  salu6  et  lui  a  donn6 
la  main  ;  ne  lui  a  pas  parl6  pendant  I'^lection,  ne  lui  a 
jamais  fait  de  rapport  de  ses  chances  k  Lachine.  A  fut 
des  rapiK>rts  ^  MSI.  GariSpy,  Cardinal,  peut-6tre  m^me 
a  M.  Privost.  Son  nom  ayant  6t6  mis  sur  la  liste  d'un 
comit6,  k  Lachinej  comme  membre,  il  a  assist^  k  trois 
ou  quatre  86ances  ;  y  a  rencontr§  MM.  Prevost,  Gari6py 
et  Cardinal,  une  fois.  0'6tait  un  comity  priv6,  mais  il  y 
assistait  des  lib6raux  comme  des  conservateurs ;  la  porta 
etaitouverte  pour  tout  lemonde.  On  v6rifiait  leslistes  ; 
a  particip6  a  ce  travail,  n  n'y  avait  ni  president,  ni 
secretaire,  suivant  lui.  Des  listes  6taient  pr6par6es  pour 
des  gens  qui  allaient  voir  les  ^lecteurs  pour  les  soUiciter 
k  venir  voter.  II  a  eu  une  liste  d'61ecteurs  qu'il  a  v6rifi6e 
au  comite.  Deux  mois  environ  aprds  I'^lection  il  a  fait  au 
M.  S.  la  mdme  demande  k  propos  de  Ouellette  et  en 
a  refu  la  m6me  r6ponse. 

Yoioi  tout  oe  qu'il  y  a  d'important  dans  ce  t6moignage 
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UTS  concemant  la  promene  d'mie  place  allerafecomme  acte 
fimnmiM^  cxnraption  penonnelle  de  la  part  dn  memlne 
^'        si^eant. 

8i  re8i)ectable  qae  soil  oe  temoiiL,  fl  ne  serait  oepen- 
dant  pas  jnate  d'accepter  oamme  exacts  tons  les  bits 
dont  il  a  di^po6^,  saiuB  les  accompagiier  des  conectifiB 
qtie  Ton  tronve  dans  sa  d^positioiL,  et  sans  non  plus  les 
comparer  ayec  le  i6moigiiage  de  rintim^  et  ceax  parti- 
colierement  des  deux  Par€^  an  moyen  desqnels  les 
appelants  pr^tendent  completer  la  {n^nve  de  I'aoca- 
sation  en  question.  Entre  ces  diyers  t6moignages  et 
celai  de  Robert^  il  se  tronre  des  divergences  snr  pln- 
sienrs  points  imx>ortants  qni  m^ritent  d*6tre  signal6es. 

D'aprte  sa  propre  version,  Robert  aurait  ea  avant 
r^lection  plnsienrs  conversations  avec  llntimfi  an  sinjet 
d'nne  place  pour  Oudleiie ;  la  premiere,  pins  dhin  an 
avant  T^lection,  les  antres,  dans  Taatomne  de  1876,  lors- 
qn'il  s'agissait  d'6lection. 

Snr  ce  point  il  est  d'abord  contredit  par  Ini-mftme,  et 
ensnite  par  rintim6.  La  question  snivante  lui  ayant 
H6  £eute  :  Q.— "  Pendant  F^lection,  pendant  les  discus- 
''  sions,  aviez-vons  eu  une  conversation  avec  M.  Lor 
^^fiamme  k  propos  du  m6me  snjet  ?  (une  place  pour 
''  Ouellette),  B.  Pas  du  tout."  II  a  eu  avant  cela,  le  soin 
de  dire  que  par  Election  il  entend  la  discussion  publique 
qui  se  fait  a  ce  sujet. 

S'il  esi  correcte  dans  cette  partie  de  son  t6moignage, 
il  ne  pent  pas  I'fitre  dans  celle  ou  il  a  dit  qu'il  a  eu  de 
ces  conversations  pendant  f^lection.  Oe  qui  renl  encore 
plus  certain  le  fait  qu'il  est  tomb6  en  erreur  k  cet  6g9id, 
c'est  que  dans  une  autre  partie  de  son  t6moignage  on 
on  lui  demande  "  s'il  a  vu  le  membre  si^geant  i)our  lui 
parler,"il  r6pond  seulement  qu'il  Ta  vuala  Pointe  CXmre, 
lejowr  de  la  nomination^  Va  $alu€  et  lui  a  donni  la  main. 
Ailleurs,  il  dit  Tavoir  vu  k  bord  de  V America,  mais  ne 
lui   a   pas   parl6  non    plus.    A  part  de   son  piopie 
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t^moignage  pour  le  contredire  sur  ce  i)oint,  il  y  a  encore      1878 
celui  de  I'lntim^  qui  dit  &  ce  sujet  dans  sa  declaration  SoioimLLB 
aprte  avoir  rapports  leur  entrevue,  concemant  Ouelleite :  .     ^* 

The  thing  remained  in  that  way,  and  previous  to  the  election       — ^ 
particularly  there  never  was  one  word  said  or  breathed  on  that 
subject  between  Robert  and  myself. 

Oette  assertion  qui  s'accorde  avec  les  deux  demieres 
de  Robert^  suffit  i)our  d6montrer  qu'il  a  commis  une 
erreur  lorsqu'il  a  dit  qu'il  avait  6t6  question  de  ce  sujet 
entre  eux  pendant  T^lection.  La  chose  est  impossible 
puisqu'il  ne  se  sont  pas  parl6s  du  tout,  et  qu'ils  n'ont 
fait  qu'6changer  une  poign^e  de  main,  le  jour  de  la 
nomination. 

Quant  aux  diffl^rences  imi)ortanteB  entre  ce  t^moi- 
gnage  et  ceux  de  Pars,  il  y  sera  fait  allusion  plus  tard. 

Le  r68ultat  de  cette  confrontation  de  Robert  avec  lui- 
m£me  et  avec  rintim6  prouve  d'une  maniere  satisfai- 
sante  qu'il  n'y  a  eu  entre  lui  et  I'lntim^,  avant  I'^lection, 
qu'une  seule  entrevue  dans  laquelle  il  a  6t6  question 
de  cette  promesse.  Si  les  paroles  de  Robert  au  sujet  de  la 
funille  Par4  sont  correctes  elles  doivent  avoir  6t6  dites 
dans  la  seule  entrevue  dont  parle  rintim6 — laquelle  a 
eu  lieu  plus  d'un  an  avant  T^lection,  et  dans  un  temps 
ou  il  n'en  ^tait  nuUement  question. 

fin  admettant  m6me  pour  I'argument  qu'il  y  ait  eu 
deux  entrevues,  la  premiere,  dans  laquelle  il  n'a  et6 
question  que  de  Ouellette^  la  deuxieme,  trois  ou  quatre 
semaines  avant  I'^lection,  dans  laquelle  il  aurait  6t6 
question  de  la  iamille  Pari,  il  est  clair  que  dans  la 
premiere,  il  ne  s'est  rien  pass6  qui  fut  de  nature  a  com- 
promettre  I'lntimg.  La  promesse  alors  iaite  ne  pent 
pas  6tre  consid6r6e  comme  entach6e  de  corruption  puis- 
qu'elle  n'a  pu  6tre  faite  en  vue  de  I'^lection  dont  il 
n'6tait  alors  nullement  question.  On  ne  pent  certaine- 
ment  pas  pr6tendre  qu'un  depute  ne  pent  faire  honn6- 
tement  et  16galement  &  un  de  ses  constituants  une 


it 


SUFEEMB  OOUBT  OF  CAITADA,      [YOIi.  EL 

1^"  promeme  de  oe  genre.  Une  telle  promeflBe  ne  pent  de- 
renir  iUegale  que  si  elle  est  faite  pofui  dee  motib  et 
BOfUB  des  cirocnutaiices  jraohib^es  par  Im  loL  U  ne  se 
rencontrsit  anctine  de  ces  ciroanstanoes  lonqne  celle 
dont  U  s'agit  a  ete  iaite  a  nn  ami  politique  et  perBcnmel 
qoi  avait  droit  a  la  consideration  et  a  la  protection  de 
son  repr^aentant  dans  one  demande  parCutement  lion- 
n6te  et  legitime. 

En  anpposant  que  dans  la  denzidme  entievne,  Robert 
ait  dit  k  rintim6  oe  qui  eat  rapports  ci-desBna  concemant 
la  famille  Pari,  rintim6  a-t-il  dit  on  iait  qnelqne  chose 
dans  cette  circonstance  qni  pnisse  Mre  consid6r6  comme 
un  acte  de  corruption. 

QuVt-il  r6pondu  k  la  consid§ration  que  Bobert  faisait 
valoir  en  &yeur  de  Ouellette,  savoir  :  "  que  9a  ix>unait 

peut-£tre  lui  6tre  utile  plus  tard— que  9a  pourrait 

peut-£tre  empdcher  les  ParS  de  voter ;  *'  a-t-il  dit  quel- 
que  chose  qui  puisse  faire  voir  qu'il  acceptait  le  laibon- 
nement  de  Robert  et  que  la  promesse  d&}k  fidte,  long- 
temps  auparavant,  a  6t6  alors  renouvel^e  pour  le  motif 
8Uggfo6  ?  Non,  rintim6  r6pond  exactement  dans  cette 
circonstance  comme  il  Tavait  fisiit  auparavant,  '*  qu'il  feia 
son  {KMSsible  pour  lui  {Robert)  lorsqu'il  se  pr6sentera  une 
vacance."  II  ne  s'engage  k  rien  ni  envers  OueUette^  ni 
envers  les  Pari,  II  ne  pouvait  renier  la  promesse  ant6- 
neurement  iaite ;  il  ne  pouvait  faire  qu'elle  n'ezistftt 
point,  il  se  borne  k  la  rep6ter  dans  les  m6mes  termes  et 
sans  aucun  6gard  au  nouveau  motif  qui  lui  a  6t6  sugg6r6. 
Bien,  absolument  rien,  ne  fait  voir  non  plus  que  rintim6 
en  r6pondant  ainsi,  le  faisait  dans  I'intention  de  gagner 
un  avantage  quelconque  en  vue  d'une  prochaine  election, 
puisqne  Robert  admet  que  cette  deuxi^me  entrevue  a  eu 
lieu  trois  ou  quatre  semaines  avant  qu'il  f&t  question 
d'61ection. 

Si  la  promesse  fedte  dans  la  premiere  entrevue  (ce  qxd 
est  admis  de  toutes  parts)  n'6tait  pas  ill6gale  k  son  ori« 
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gine,  i>ent-elle  I'^tre  devenue  sans  que  rintim^  y  ait  ltd-      1878 
m6me  apport6  qnelqne  modification  ?  Pent-on,  en  don-  Scn^Kmui 
nant  xin  effet  r6troactif  a  des  faits  auxquels  il  est  tout-        ^* 
&-fait  6tTang*er,  changer  la  nature  de  cette  promesse, 
d'abord  tont-&-fait  innocente,  de  maniere  k  en  faire  xine 
offense  de  la  pins  haute  gravity  ?  C'est  ce  que  les  api>e- 
lants  pr^tendent  ponvoir  faire  en  prouvant  que  Robert 
6tait   devenn    pendant    T^lection  on    des  agents  de 
rintim6,  et,  qn'en  cette  quality,  il  aurait  fait  allusion  k 
la  promesse  en  question  de  maniere  k  influencer  la  fa- 
mille  Pari  dans  le  but  de  rempScher  de  voter. 

Jene  puis,  avant  d'aller  plus  loin  m'empdcher  de 
&ire  observer  k  propos  de  cette  accusation,  ainsi  que  Ta 
fedt  llionorable  juge  qui  a  d6cid6  en  premidre  instance, 
que  rintim6  n'est  pas  accus6  d'avoir  fait  cette  promesse 
avec  Tintention  d'influencer  qui  que  ce  soit  dans  le  but 
de  les  empdcher  de  voter.  Malgr6  un  examen  minu- 
tieux  des  "  particularit6s,"  je  n'ai  pu  y  trouver  d'all6- 
gation  k  oet  effet.  Sans  doute  une  telle  omission  ne 
pouyait  empdcher  Tinyestigation  d'avoir  lieu,  mais  elle 
n'aurait  dA  dtre  faite  qu'aprds  avoir  obtenu  du  juge 
Tine  permission,  qui  n'a  pas  6t6  demand^e,  d'amender 
les  particularit^s  afin  d'ofirir  la  preuve  de  ce  fait. 

lir.  Justice  Blaekbum  said  that  all  through  these  cases  had  gone 
upon  this  principle,  namely,  that  he  should  not  allow  any  inquiry  to 
be  stifled,  as  not  being  in  the  particulars ;  but  at  the  same  time  he 
could  not  allow  any  respondent  to  be  taken  by  surprise  without  haying 
fiur  warning.  If  therefore  the  petitioners  relied  upon  this  evidence, 
and  had  not  given  notice,  they  must  apply  (1) 

Bien  que  Ton  ait  irr6gulidrement  laiss6  faire  cette 
preuve,  je  ne  crois  pas  toutefois  que  cette  irregularity 
soit  suffisante  pour  nous  emp6cher  d*en  prendre  con- 
naissance  et  de  prononcer  notre  opinion  sur  sa  valeur. 

L^appr6ciation  que  je  fais  des  rapports  de  Robert  avec 
la  &mille  Party  me  i)ortant  k  conclure  qu'il  ne  s'est 

(1)  Staleybridge  eatelO.A  H.  72. 
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1878  rendu  conpable  d'ancune  offense  contre  les  lois  61ecto- 
SoxBKTiLLB  Tales,  il  serait  inutile  k  mon  point  de  vue  de  prendre  en 
T^AWf^MOT.  considferation  la  preuve  qui  a  6t6  faite  pour  6tabUr  8a 

quality  d'agent  de  Tlntim^.    Je  passerai  done  de  suite  k 

I'examen  de  ces  rapports. 

On  a  vu  par  son  t^moignage  que  Ouelleiie  est,  oomme 
lui,  gendre  de  M.  F.  Par^,  et  que  malgr6  la  difi)§rence 
d'opinions  qui  existent  entre  eux,  les  membres  de  cette 
feunille  paraissent  yivre  en  trds  bonne  intelligencre. 

II  n  'est  pas  douteux  que  Robert  avait  communique  d 
la  famille  Par^,  ses  d-marches  aupres  de  rintim6  dans 
rint6r6t  de  Ouellette.  Quoique  T^poque  de  la  premidre 
communication  ne  soit  pas  bien  ^tabUe,  il  est  certain 
qu'elle  a  eu  lieu  au  moins  six  mois  avant  I'^lec- 
tion,  puisque  k  cette  6poque,  Alphonse  Pari  6crivait  lui- 
m6me  k  rintim6,  sur  le  m6me  sujet.  Mais  il  est  bien 
plus  probable  que  cette  communication  a  eu  Ueu  immi- 
diatement  aprds  la  premiere  entrevue  de  Robert  avec 
rintim6.  Mais  il  pandt  certain  qu'il  en  aurait  aussi 
parl6  pendant  I'^lection.  Yoici  ce  que  lui-mdme  rapporte 
k  ce  sujet : 

D  oroit  avoir  parl6  pendant  P^leotion  mfime,  aux  messieurB  Pari 
du  vote  qu'ils  devaient  donner,  leur  a  demands  leur  opinioni  et  ils 
lui  ont  dit  qu'ils  voteraient  pour  M.  Oirouard,  maiB  qu'ils  n'emploie- 
raient  pas  leur  influence.  A  cela  il  a  r6pondu  que  ce  serait  mieux 
de  ne  pas  voter  puisqu'il  6tait  question  d'avoir  une  place  poor 
Honori  Ouellette, 

Sur  ce  fait  important,  Robert  n'est  pas  d'accord  avec 
Franfois  Pari,  pdre,  qui  a  6t6  entendu  oomme  t^moiu. 
II  est  yrai  qu'il  dit  d'une  maniere  g6n6rale  qu'il  croit 
en  avoir  parl6  aux  messieurs  Pari.  A  part  des  deux 
qui  ont  6t6  examines  il  y  en  a  un  troisidme,  Franfoit 
Pariy  fils,  auquel  il  en  aurait  aussi  parl6,  mais  oelui-l& 
n'a  pas  6t6  entendu  comme  t6moin.  Nous  n'ayons 
done  de  cette  conversation  que  les  versions  de  Franfois 
Pari,  pdre,  et  d' Alphonse  Pari.  Void  ce  que  dit  JL  oe 
sujet  le  pdre  : 
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Q.  How  long  before  the  voting  day  did  Mr.  Plaeide  Robert  tell  you      1878 
not  to  vote  in  order  to  get  a  place  ?  a..^^7^, 

A.  I  cannot  tell.    I  think  it  was  a  long  time  before  the  election.  ^^ 

I  know  that  the  afiair  about  the  Post  Office  took  place  in  the  month 
of  April  of  last  year. 

C'eet  en  avril  on  en  mai  qu'avait  eu  TaflEaire  du  bu- 
reau de  i>08te  a  laquelle  il  est  fait  allxision,  plus  de  six 
mois  avant  T^lection. 

Q.  How  many  days  before  the  polling  day  did  Mr.  Plcteide  Robert 
make  the  remark  that  it  was  best  for  you  not  to  vote  in  order  to  get 
a  place  for  Honori  Ouellette^ 

A,  I  do  not  know  that  he  spoke  of  that  to  me,  I  told  my  sons  that 
it  waa  better  not  to  vote,  as  we  wanted  to  get  a  place  from  Mr, 
Lafiamme.    One  of  the  three  of  us  voted.      •      •      • 

Q.  While  the  Election  was  spoken  of,  did  Mr.  Plaeide  Robert  say 
that  it  was  better  for  you  not  to  vote  ? 

A.  Ihaioeno  knowledge  of  that;  it  is  myself  who  said  so  to  my 
sonSf  and  one  of  them  voted,      •      •      • 

Q.  It  was  you  who  said  it  was  better  to  tibstain  from  voting  7 
A.  Tes. 

n  semble  dair  d'aprds  ce  t6moignage  que  Robert  n'a 
exercS  aucune  influence  sur  Frs.  Par€^  pere,  et  que  c'est 
plutot  oe  dernier  qui  aurait  recommand6  k  ses  fils  de 
ne  pas  voter. 

Alphonse  Pari  dit  sur  le  mSme  sujet : 

At  the  time  of  the  Election,  Mr.  Robert  told  us  that  it  would  be 

better  not  to  vote ;  we  then  told  him  that  we  would  vote.    He  told 

us :  "  do  as  you  please,  they  will  use  your  votes  as  an  objection  to 

give  Mr.  Ouellette  a  place."    That  is  the  reason  why  he  did  not 

vote.      •      •      • 

Q.  At  the  time  of  the  Election,  did  Mr.  Robert  speak  to  you  about 
your  vote  ?  A.  He  spoke  of  it  to  my  brother,  my  brother  told  me. 

Si  cette  r6ponse  signifie  quelque  chose,  elle  veut  dire 
que  Robert  ne  lui  a  pas  parl6  k  lui-mSme,  mais  k  son 
frdre  qui  le  lui  a  r6p6t6. 

Evidemment  ce  qu'il  a  dit  auparavant  n'est  fond6  que 
sur  le  rapport  que  lui  a  fait  son  fr^re  Fraffgois  de  sa 
conversation  qu'il  avait  eue  avec  Robert.  Oerapi)ort«st- 
il  correct  ?  Frangois  Pari^  fils,  qui  seul  aurait  pu  le 
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1878  proxLver,  n'a  pas  H6  entendu  comme  t6moin.  Mais  chose 
SoMBRviLLB  assez  singuliere  apres  cette  r6ponse  qui  ferait  croire  que 
^     *'-        c'est  k  son  frdre  senlement  que  Robert  a  parl6,  il  fait 

mention,  presqne   imm6diatement  d'une  conversation 

dans  laqnelle  il  6tait  le  principal  interlocnteiur. 

Some  time  before  the  polling  day,  two  or  three  weeks  before  the 
election  after  what  my  brother  had  told  me,  I  told  Robert 
that  I  wanted  to  know  if  our  abstention  from  voting  was  required. 

n  parait  clair  par  cette  question  que  Robert  n'avait 
fait  aucune  tentative  pour  Tempdcher  de  voter,  et  il  est 
6galement  clair  par  sa  r6ponse  qu'il  n'entendait  rien 
fiure  pour  les  y  engager,  puisqu'il  leur  dit  de  faire 
comme  bon  leur  semblera. 

He  told  me  to  do  as  I  thought  fit,  but  that  it  was  better  for  us  not 
to  vote.  By  that  answer  I  imagined  that  the  &ct  of  our  voting 
would  be  an  objection  to  M.  Ouellette  getting  a  place. 

De  ce  t^moignage  il  ressort  deux  faits  principaox,  le 
premier,  que  Robert  aurait  dit  au  temps  de  T^lectioii  que 
c'6tait  mieux  de  ne  pas  voter.  Le  deuxidme  qu'en  r^ponse 
k  la  question  au  sujet  de  I'abstention,  il  aurait  dit  de 
ffdre  comme  on  le  jugerait  k  propos.. 

O'est  k  cela  que  se  r6duit  toute  Tintervention  de  Robert 
auprds  de  la  famille  Pari,  c*est-&-dire  k  une  simple 
expression  d'une  opinion  sur  une  affaire  k  laquelle  la 
£amille  s'int6resse  depuis  longtemps.  Robert  me  parait 
en  cela  avoir  jou6  un  role  plutot  passif  qu'actif  La 
premidre  fois  il  se  contente  de  faire  Tobservation  qu'il 
serait  mieux  de  ne  pas  voter  ;  la  deuxidme,  il  r6pond  k 
son  interrogateur  de  fiure  comme  bon  lui  semblera.  Sa 
conduite  en  ces  deux  circonstances  ne  constitue  pas 
mSme  le  canvassing,  tel  que  d6fini  dans  la  cause  de 
Westbwry  (1). 

Canvassing  may  be  either  by  asking  a  man  to  vote  for  the 
candidate  for  whom  you  are  canvassing,  or  by  begg^  him  not  to 
go  to  the  poll|  but  to  remain  neutral  and  not  to  vote  for  the  adTer> 
saiy. 

(1)1.0  AH.  56. 
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n  ne  demande  pas  le  vote  des  Paf€,  il  ne  les  soUicite     l^fiB 
pas  non  plus  de  s'abtenir  de  voter.    II  ne  fait  ancune  ;g^iX^^» 
promesse  de  situation  et  ne  s 'engage  pas  non  plus  k  en  ^^J^[^ 
procTurer.    Oe  qn'il  dit  alors  parait  bien  moins  inspire 
par  rid6e  du  sncces  de  T^lection  que  par  celle  de  servir 
les  intferSts  de  OuelletU,  qui  n'est  pas  m6me  yoteur  et 
dont  il  8'occui)e  depuis  plus  d'un  an  avant  T^lection. 
n  est  certain  qu'en  faisant  cette  observation  il  n'avait 
aucnne  intention  de  corrompre  les  Par^.   C'est  Evident, 
du  moins  quant  au  i>dre,  puisque  oelui-ci  declare  for- 
mell^nent  que  ce  n'est  pas  Robert,  mais  lui-m6me  qui  a 
dit  k  ses  fils  de  ne  pas  voter.    II  est  vrai  que  Alphonse 
Fori  ajoute  que  d'aprds  les  r^ponses  de  Robert : 

I  imagiiied  that  the  &ct  of  our  voting  would  be  an  objection  to 
Mr.  (ht4ll€tie  getting  a  place. 

Robert  lui-mdme  n'a  jamais  Mt  cette  observation  qui, 
certainement,  si  elle  eut  6t6  faite  par  lui  serait  grave  et 
pourrait  donner  un  tout  autre  caractere  k  sa  conduite. 
n  faut  remarquer  de  plus  que  Alphonse  Pari  ne  dit  pas 
avoir  exprim6  cette  pens6e  k  Robert^  il  dit  seulement  qu'il 
a  fait  en  lui-m6me  cette  reflexion, — "  I  imagined,  &c." 

D'aprte  la  loi  ce  n'est  pas  ce  qui  pent  s'6tre  pass6  dans 
I'esprit  des  Par6  qui  pouvait  constituer  Toffense  dont  il 
s'agit,  mais  bien  Tiutention  qu'avait  Robert  en  leur 
parla&t  ainsi. 

Baron  Martin  said  in  the  Westmintter  case : — 

Tttb  question  \a  not  what  is  the  motive  that  operated  upon  the 
mind  of  the  voter.  The  mind  of  the  voter  has  nothing  to  do  with 
it^  the  question  is,  the  intention  of  the  person  who  furnished  the 
board.  Probably  there  is  no  man  who  ever  was  bribed  but  would 
swear  that  the  bribe  had  not  influenced  his  vote.    (1) 

Quoique  dans  cette  citation  il  s'agisse  d'aliments 
foumis  aux  voteurs,  le  princii>e  est  le  m6me  et  cette 
autorit6  est  applicable  au  cas  actuel. 

Que  la  connaissance  des  d-marches  faites  par  Robert, 

(1)  1 0.  ft  H. 
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1878  que  celles  faites  directement  par  Alphonse  Pari,  Ini- 
SoioByiLLiiii^nie,  six  mois  ayant  I'^lection,  en  ^crivant  k  rintim6 
r^'ww  P^^^  obtenir  une  place  pour  Ouellettej  aient  en  I'effet 
d'engager  les  Pari  a  s'abstenir,  c'est  k  pen  pros  certain  ; 
mais  ce  qne  la  prenve  n'6tablit  pas,  sans  qnoi  il  ne  sanrait 
y  avoir  d'offense,  c'est  qne  cette  abstention  est  due  k  des 
d-marches  faites  par  Robert  dans  le  bnt  d'obtenir  ce 
r6sultat.  L'allnsion  qne  Robert  a  fedte  k  cette  promesse 
ne  parait  pas  pins  qne  la  promesse  elle-m6me  entach6e 
de  cormption.  Un  fait  bien  remarqnable  et  qui  £ait 
voir  qne  les  conversations  de  Robert  avec  les  Paris  n'§- 
taient  pas  en  vne  de  T^lection,  c'est  qn'il  n'en  a  jamais 
fait  mention  k  Tlntimd  ni  a  ancnn  de  ses  agents.  Je 
ne  pnis  done  voir  dans  ce  fait  nn  motif  snffisant  ponr 
annnler  nne  election  qni,  sons  tons  les  antres  rapports, 
me  parait  avoir  6t6  condnite  avec  nn  d6sir  Evident  de 
se  conformer  k  la  loi. 

Hensy,  J.: 

I  agree  with  the  conclnsions  arrived  at  by  the  learned 
Chief  Jnstice  in  regard  to  all  the  objections  nrged 
against  the  retnm  of  the  B.espondent  and  argued  be- 
fore us,  except  as  to  that  of  Placide  Robert  in  regard  to 
the  alleged  bribery  by  him  of  the  two  Paris,  by  meana 
of  which  they  were  induced  to  refrain  from  voting  for 
the  Appellant.  Although  I  may  not  coincide  with  the 
learned  Chief  Jnstice  as  to  all  he  has  thought  proper  to 
give  as  his  reasons  for  arriving  at  the  results  he  has 
intimated,  I  have,  after  the  most  anxious  and  laborious 
consideration,  and  the  most  exhaustive  researches, 
arrived  at  the  same  conclusions  he  has  in  regard  to  all 
the  cases,  except  the  one  referred  to ;  but,  after  the 
same  consideration  and  researches,  in  respect  to  the  ex- 
cepted case,  I  feel  myself  obliged  to  differ  from  him  ; 
and  I  shall,  as  briefly  as  I  can,  explain  why  I  cannot 
coincide  in  his  views.    There  is  no  evidence  to  charge 
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the  Bespondent  indiyidually  with  the  alleged  bribery     1878 
of  the  PariSy  for  none  was  given  that  he  either  directed  soimcviLu 
or  counselled  Robert  to  communicate  what  passed  be-  ^^J^^, 
tween  them  to  the  Paris,  or  even  knew  at  the  time 
of  the  election  that  he  did  so,  or  intended  doing  so. 
We  are,  therefore,  to  see  if  Robert  was  guilty  of  bribery 
or  undue  influence  by  what  he  said  to  the  Paris  in 
respect  to  their  votes,  and  if  so,  was  he  the  agent  of  the 
Bespondent  at  the  election,  so  that  the  Respondent 
should  be    held  answerable  for  his  corrupt   acts,  if 
committed.  I  have  no  doubt  but  the  two  Paris  were 
restrained  from  voting  by  what  Robert  said  to  them, 
but,  looking  at  all  the  facts  and  circumstances,  the  con- 
clusion that  he  was  guilty  of  corrupt  bribery  or  undue 
influence,  is  not  so  easily  arrived  at. 

About  a  year  before  the  election  Robert,  who  was  not 
only  a  i)olitical  supporter,  but  a  client  and  i>ersonal 
friend  of  the  Bespondent,  made  use  of  those  relations 
with  him  to  try  to  obtain  an  api)ointment  of  some  kind 
for  his  brother-in-law  (Edouard  Honori  Ouellette).  He 
(Robert)  says :  ''  I  asked  him  if  he  could  do  something 
for  my  brother-in-law  ?  He,  in  reply,  simply  told  me 
that  he  would  think  of  me,  and  that  if  a  vacancy  occurr- 
ed he  would  do  his  best  for  me."  The  substance  of  this 
conversation,  he  says,  was  rei>eated  once,  or  oftener ;  but 
not,  as  he  says,  within  four  or  five  weeks  before  the  time, 
when  the  election  was  first  spoken  of.  During  the  elec- 
tion and  during  the  public  discussions,  he  says  he  had 
no  conversation  with  Bespondent  on  the  subject.  He 
sayshe  communicated  the  conversation  with  the  Besi)on- 
dent  about  Ouellette  to  the  Pari  family ;  but  he  does 
not  say  when  ;  and,  as  there  is  no  proof  that  he  did  so 
during  the  election,  the  reasonable  conclusion  is,  that 
he  did  so  shortly  after  the  first  conversation,  as  one  of 
the  Paris  wrote  the  Bespondent  on  the  subject  about 
six  months  before  the  election.    It  will  thus  be  seen 
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1878  that  long  before  the  election  was  thought  of^  Robert^  by 
B9KMKVJUM  his  repeated  intercessions  with  the  Eesi)ondent,  ezhi- 
^'  bited  a  strong  desire  to  benefit  his  brother-in-law ;  that 
this  motive  continued  operative  at  the  time  of  the 
election  may  be  fairly  assumed ;  but,  it  is  alleged,  he 
had  also  the  corrupt  one,  to  influence  the  votes  of  the 
Paris.  Upon  these  propositions  we  have  no  direct 
evidence,  but  we  may  assume  the  correctness  of  both. 
What  then  is  the  law  in  regard  to  them  ? 

In  the  Windsor  case  (1),  cited  by  the  learned  Chief 
Justice  approvingly  in  the  Kingston  case  (2),  and  in  his 
judgment  to-day,  it  was  proved  that  the  Bespondent, 
some  long  time  before  the  election,  had  distributed 
among  his  tenants  (voters  and  others)  £100 ;  and,  on 
being  questioned 

Whether,  when  he  made  these  gifts,  he  had  in  view  the  election 
for  the  borough,  admitted  that,  to  a  certain  extent,  he  had.  It  was 
ai^ed  that  this  was  a  corrupt  act,  on  account  of  which  the  Bespon- 
dent should  be  unseated. 

Baron  Bramwelly  in  his  judgment,  said  as  to  this : 

It  is  certain  that  the  coming  election  must  have  been  present  to 
his  mind  when  he  gave  away  these  things ;  but  there  is  no  harm  in 
it.  If  a  man  has  a  legitimate  motive  for  doing  a  thing,  although  in 
addition  to  that  he  has  a  motive  which,  if  it  stood  alone,  would  be 
an  illegitimate  one,  he  is  not  to  refrain  from  doing  that  which  he 
might  legitimately  have  done,  on  account  of  the  existence  of  this 
motive,  which,  by  itself,  would  have  been  an  illegitimate  motive.  If 
the  Respondent  had  not  been  an  intending  candidate  fbr  the 
borough,  and  yet  had  done  as  he  has  done  in  respect  to  these  C^lfts, 
there  would  have  been  nothing  illegal  in  what  he  did ;  and  the  fiMt 
that  he  did  intend  to  represent  Windsor ,  and  thought  good  would 
be  done  to  him,  and  that  he  would  gain  popularity  by  this,  does  not 
make  that  corrupt  which  otherwise  would  not  be  corrupt  at  alL 

Apply,  then,  that  doctrine,  laid  down  as  lately  as  1874, 
to  Robert,  and  he  cannot  be  convicted  of  bribery  or 
undue  influence.  In  the  case  just  cited,  the  Bespondent 
admitted  that  he  made  the  expenditure  to  a  "  certain 

(1)  2  0.  ft  H.88.  (2)  II  C.  L.  J.  19. 
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extent  in  view  of  the  election."  In  the  present,  we  only     1W8 
have  that  position  by  presumption,  from  the  fact  of  hissoi^^ku 
being  an  ardent  supporter  of  the  Bespondent.    Of  the  x,^„^\ 
two,  the  former  is  the  stronger  case,  because  there  can 
be  no  doubt  of  the  feeling  of  the  Respondent,  who  him- 
self admits  it.    If,  indeed,  the  Sespondent  in  the  case 
cited  had  but  the  one  motive,  and  that  the  corrupt  one 
mentioned,  he  would  have  been  unseated  ;  and  so,  if 
Robert  had  but  the  motive  of  aiding  the  Respondent 
the  latter  should  be  unseated,  if  Robert  were  his  agent. 
It  is  the  mind  of  the  alleged  briber  that  is  to  control. 
See  Westminster  case  (1),  where  Baron  Martin  says  : 

The  question  is  not  what  is  the  motive  that  operated  upon  the 
mind  of  the  voter.  The  mind  of  the  voter  has  nothing  to  do  with  it ; 
the  question  is,  the  intention  of  the  person  who  fttmished  the  hoard. 

And  why,  then,  if  Robert  did  what  would  be  harm- 
less, but  for  the  assumption  that  he  was  also  actuated 
by  the  motive  to  assist  the  Sespondent  in  his  election, 
should  he  not  have  the  benefit  of  the  same  principle  as 
the  learned  Baron,  in  the  Windsor  case  (1),  so  unequivo- 
cally and  unreservedly  laid  down.  Every  one  must 
admit  that  if  Robert,  when  suggesting  the  propriety 
of  the  Par4s  abstaining  from  voting,  was  actuated  solely 
by  the  motive  to  benefit  his  brother-in-law,  or,  if  he 
were  wholly  indifferent  about  the  result  of  the  election^ 
there  would  be  no  harm  in  his  making  that  suggestion. 
The  case  of  Robert  is,  therefore,  exactly  that  of  the  Res- 
pondent in  the  Windsor  case.  I  have  sought  in  vain 
for  a  dividing  principle  between  them  ;  and  I  do  not 
feel  justified  in  setting  up  a  decision  of  mine  against 
that  of  the  learned  Baron  which  I  have  cited. 

In  the  Warrington  case  (1),  Baron  Martin  is  reported 
as  saying : 

I  adhere  to  what  Mr.  Justice  Willes  said  at  Lichfield,  that  a  Judge, 

(1)  ]  O.  &  H.  95.  (3)  2  O.  ft  H.  88. 

(2)10.  ft  H.  44. 
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1878       to  upset  the  election,  ought  to  be  satiflfied  beyond  M  doubi  that  the 
^'^^'^       election  was  void,  and  that  the  return  of  a  member  is  a  serious 
^  matter,  and  not  lightly  to  be  set  aside. 

Lawlamme.  j^.  Justice  O'Brien  in  the  Londonderry  case  (1),  after 
quoting,  approvingly,  the  above  words  of  Baron  Martin^ 
says: 

Mere  suspicion,  therefore,  will  notbe  sufficient  to  establisha  charge 
of  bribery ;  and  a  Judge,  in  discharging  the  duty  imposed  upon  him  by 
the  Statute,  acting  in  the  double  capacity  of  judge  and  juror,  should 
not  hold  that  charge  established  upon  evidence,  which,  in  his 
opinion,  would  not  be  sufficient  to  warrant  a  jury  in  finding  the 
charge  proved. 

Adopting  this  decision,  I  think  the  evidence  here 
would  not  warrant  a  jury  in  finding  that  Robert  had 
not  the  motive  of  befriending  his  brother-in-law  when 
telling  the  Par^s  ''  they  might  do  as  they  liked,  but  he 
thought  it  better  they  should  not  vote."  Independently 
of  the  principle  mentioned,  the  case,  to  satisfy  the  re- 
quirements of  law  and  evidence,  is  not  by  any  means  a 
strong  one.  It  is  not  suggested  that  Robert  made  an 
attempt  to  exercise  corrupt  influence  with  any  other 
party  ;  and  stronger  evidence  of  a  corrupt  intention  is 
therefore  necessary. 

I  will  now  proceed  to  give  briefly  my  views  on  the 
question  of  the  agency  of  Robert. 

Mr.  Justice  Blackburn^  in  the  Bridgewater  case  (2), 
says: 

It  has  never  yet  been  distinctly  and  precisely  defined  what  degree 
of  evidence  is  required  to  establish  such  a  relation  between  the  sit- 
ting member  and  the  person  guilty  of  corruption,  as  should  consti- 
tute agency.  I  do  not  pretend  to  be  able  to  define  it  certainly.  No 
one  has  yet  been  able  to  go  further  than  to  say,  as  to  some  cases, 
enough  has  been  established ;  as  to  others,  enough  has  not  been 
established  to  vacate  the  seat.  This  case  i  on  the  right  side  of  the 
line,  that  is  on  the  wrong,  but  the  line  itself  has  never  been  definitely 
drawn,  and  I  profess  myself  unable  accurately  to  draw  it." 

Grove^  J.,  in  the  Taunton  case  (3),  said : 

(1)  1  O.  &  H.  279.  (2)  1  O.  A  H.  115 

(3)  2  0.  &  H.  74. 
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All  agree,  that  the  relation  is  not  the  common  law  one  of  pnnci-        1878 
pal  and  agent    *    *    *    I  am  of  opinion  that  to  establish  agency 


for  which  the  candidate  would  be  responsible  he  must  be  proved  ^ 

by  himself  or  by  his  authorised  agent  to  have  employed  the  persons  Laflam m b. 
whose  conduct  is  impugned,  to  act  on  his  behalf;  or  to  have,  to  some  "~~~ 
extent,  put  himself  in  their  hands,  or  to  have  made  common  cause 
with  them  for  the  purpose  of  promoting  his  election.  To  what 
extent  such  relation  may  be  sufficient  to  fix  the  candidate  must, 
it  seems  to  me,  be  a  question  of  degree  and  of  evidence  to  be  ad- 
judged of  by  the  Election  Petition  tribunal.  Mere  non-interference 
with  persons,  who,  feeling  interested  in  the  success  of  a  candidate, 
may  act  in  support  of  his  canvass,  is  not  sufficient,  in  my  judgment, 
to  saddle  the  candidate  with  any  unlawful  acts  of  theirs  of  which 
the  tribunal  is  satisfied  he  or  his  authorized  agent  is  ignorant 

In  the  Windsor  case  (1)  it  was  proved  that  one  Pant- 
ling  wrote  a  letter  to  a  voter  named  Juniper,  who,  at 
the  time  of  the  election,  was  away  from  the  borough, 
offering  to  pay  his  travelling  exi>enses,  if  he  would 
come  and  vote ;  and  it  was  admitted  that  this  offer,  if 
made  by  the  B.espondent,  or  an  agent  of  his,  would 
have  unseated  him.  The  only  evidence  of  Pantling 
being  an  agent  was  that  he  was  a  member  of  a  commit- 
tee which  had  been  formed  for  the  purpose  of  promot- 
ing the  Respondent's  election.  It  was  not  proved  who 
put  him  on  the  committee^  or  how  he  got  there ;  what  his 
duties  were,  or  what  he  did  ;  but  his  own  statement  as 
to  this  was  that  he  ''  understood  that  his  duties  were 
to  do  the  best  he  could  for  the  Respondent.*^  Mr.  Baron 
Bramwell,  in  his  judgment,  said  as  to  this : 

I  am  invited  to  believe  that,  in  some  way  or  other,  a  man  who  h<u 
given  no  description  of  himself  except  that  he  tocufon  a  committee, 
was  an  agent,  so  that  his  act,  in  writing  this  letter,  should  unseat 
the  Respondent.  It  appears  to  me  really  impossible  to  hold  that 
he  was  an  agent  I  think  that  according  to  the  authorities  (citing 
Stctleyhridge,  vol.  I,  67  ;  Westminster,  ib.  92  ;  Blackburn,  ib.  200 ; 
Dublin,  ib.  272  ;  Taunton,  ib.  183  -,  Wig  an,  ib.  189  ;  Qalway,  vol.  II. 
53.  See  also  Newry,  P.  &.  E.  151  ;  Bristol,  P.  k  K.  574),  and  ac- 
cording to  the  good  sense  of  the  matter,  he  was  not  an  agent    He 

(1)  2  0.  ft  H.  88. 
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1878       has  given  us  no  aeeouniof  how  he  come  to  write  this  letter  to  Jmn^Mr, 

g.jrrr..     ^^  luiving  toM  him  where  he  had  gone  to,  and  haring  told  him  to 

9,         write  upon  the  occasion  of  an  election*    I  cannot  help  agreeing  with 

Laflamml  Mr.   Oiffard  that  if  we  were  to  hoLd  this  man  to  be  an  agent  it 

"""^       would  make  the  law  of  agency,  as  applicable  to  candidates,  positiTel j 

hateftil  and  Indicroos. 

In  the  BoUan  case  (1),  Mr.  Justice  Mellor  said  : 

Of  course  the  production  of  the  canvass-books  prores  »»^»*hiiig  ezoept 
that  certain  ticks  i4>pear  on  it.  If  you  want  to  go  farther  eall  the 
canvasser ;  because  the  mere  &ct  of  a  man  having  a  canvaas-book 
and  canvassing,  cazmot  affect  the  principal  unless  I  know  by  whom 
the  man  was  employed.  There  is  nothing  more  diffioolt  at  more 
delicate  than  the  question  of  agency ;  but  if  there  be  evidence  which 
might  satisfy  a  Judge,  and  if  he  be  conscientioasly  satisfied  that  the 
man  toot  employed  to  canvass,  then  it  must  be  held  that  his  acts  bind 
his  principaL  Again,  I  should  not,  as  at  present  advued,  hold  that 
the  acts  of  a  man,  who  was  known  to  be  a  volunteer  canvasser  with- 
out any  authority  from  the  candidate  or  any  of  his  agents,  boond  the 
principaL  You  must  show  me  various  things.  You  must  show  me 
that  he  was  in  company  with  one  of  the  principal  agents,  who  saw 
him  canvassing  or  was  present  when  he  was  canvassing ;  or  that,  in  the 
conunittee  room,  he  was  in  the  presence  of  some  body  or  other  acting 
as  a  man  would  act  who  was  authorized  to  act.  If  putting  all  these 
things  together,  you  satisfied  me  that  the  man  was  a  canvasser  with 
the  authority  of  the  candidate's  agents^  then  I  do  not  look  with  nicety 
at  the  precise  steps,  but  there  must  be  something  of  that  character. 

Where  a  sitting  member  is  not  acquainted  with  the 
illegality  of  the  act  for  which  he  subsequently  repays 
the  person  who  originally  made  the  payment,  that  is  not 
sufficient  to  make  such  a  person  an  agent  by  adoption. 
Bewdly  (2). 

If  therefore  the  Sespondent  subsequently  was  inform- 
ed of  Robert  having  canvassed  a  voter  and  thanked  him 
for  obtaining  a  voter,  he  would  not  in  regard  thereof  be 
answerable  for  Robert's  illegal  act,  unless  made  acquaint- 
ed therewith ;  but  there  is  no  evidence  even  of  any  such 
adoption.  There  is  no  evidence  whatever  that  the  Be- 
spondent  knew  he  was  canvassing  or  had  canvassed.    A 

(1)  2  0.  A  H.  141.  (2)  1  0. 4fe  H.  18. 
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member  of  a  self  constituted  committee  is  not  an      ^^78 
Bgeat  (1).  SoMBviLiji 

Rogers  on  Elections  (2)  says  :  Jjafuji 

The  rules  which  apply  to  a  committee  being  agents  obviously  apply  —"■" 
with  less  force  to  clubs  or  associations  which  not  unfrequently  con- 
stitute themselves  committees  for  the  purpose  of  promoting  an 
election,  but  the  members  of  which  are  not  thereby  constituted 
agents,  though  the  sitting  member  may  contribute  to  their  funds, 
unless  they  are  in  foci  his  committee^  and  have  imdertaken  the  prac- 
tical conduct  of  the  election.  For  similar  reasons  a  mere  volunteer 
is  not  an  agent 

In  the  Windsor  case  (8),  Mr.  Justice  WiUes  says  : 

I  have  stated  that  authority  to  canvass,  and  I  purposely  used  the 
word  authority  and  not  employnunt^  because  1  meant  the  observation 
to  apply  to  persons  authorized  to  canvass,  whether  paid  or  not  for 
their  services,  would  in  my  opinion  constitute  an  agent 

After  quoting  this  Mr.  Justice  OBrien  in  the  Zron- 
donderry  case  (4),  adds : 

1  cannot  concur  in  the  opinion  that  any  supporter  of  a  candidate 
who  chooses  to  ask  others  for  their  votes  and  to  make  speeches  in  his 
favor  can  force  himself  upon  the  candidate  as  an  agent,  or  that  a 
candidate  should  be  held  responsible  for  the  acts  of  one  from  whom 
he  actually  endeavors  to  dissociate  himself. 

In  the  Hastings  case  (5)  Mr.  Justice  Blackburn  says : 

But  I  cannot  but  feel  where  the  case  is  a  small  isolated,  solitary 
case  it  requires  much  more  evidence  to  satisfy  one  of  the  agency  than 
would  otherwise  be  necessary.  If  a  small  thing  is  done  by  a  person  who 
is  the  head  agent  *  *  I  think  that  would  have  upset  the  election. 
And  if  small  things  were  done  to  a  great  extent  by  a  subordinate 
person  comparatively  slight  evidence  of  agency  would  probably  have 
induced  one  to  find  that  he  was  an  agent.  But  when  you  come  to  u 
single  case  of  one  man  telling  another,  whom  he  was  inducing  to  go 
to  the  polk,  that  he  would  be  paid  afterwards  for  what  he  might 
spend  in  drink,  to  make  that  single  case  upset  the  election  would 
require  considerable  evidence  of  agency. 

I  take,  then,  this  single  case  of  Robert's^  and  applying 

(1)  Drogheda,  W.  &  D.  209  ;        (3)  1  0.  &  H.  3. 
SUUeyhridge,  1  0.  <fe  H.  67 ;  Ware-       (4)  1  0.  <fe  H.  278. 
ham,  W.  &  D.  95.  (5)  1  0.  <fe  H.  219. 

(2)  12th  Ed.  1876,  437. 

21  5^r^ 
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1878      the  principles  of  eridenoe  just  quoted,  let  us  see  what 
8onKTiLLB  there  is  to  make  the  Bespondent  answerable  for  his 
^'        sets. 

The  Bespondent  says  in  his  sworn  declaration^  re- 
ceived in  evidence  (and  in  regard  to  the  reception  of 
which  I  agree  with  the  learned  Chief  Justice),  that  he 
only  appointed  one  agent,  Mr.  Adam;  that  the  com- 
mittee in  Montreal  was  formed  without  his  knowledge, 
and  therefore,  necessarily,  without  his  ooncunence. 
That  during  the  election  he  never  was  present  at  any 
committee  meeting  or  entered  the  oommittee  room,  and 
that  whoever  was  employed  besides  Mr.  Adam  and  Mr. 
Lemay  was  employed  without  his  knowledge.  It  may, 
however,  be  alleged,  that  although  the  Bespondent  did 
not  attend  a  meeting  of  the  committee  or  visit  the 
committee  room,  he  was  aware  nevertheless  of  all  they 
did,  and  may  have  accepted  their  services.  Such,  in- 
deed, may  have  been  the  case,  but  the  Petitioners  cannot 
ask  us  so  to  conclude  without  any  proof  whatever.  The 
onus  was  on  them.  They  might,  if  such  were  the  case, 
have  proved  it  by  the  Bespondent  himself  or  by  some 
of  the  committee.  Mere  non-interference  is  not  suffi- 
cient, and  so  held.  I  am  not  aware  of  any  law  requiring 
a  candidate  to  have  a  committee  or  committees ;  and  a 
party,  if  he  so  please,  can  be  quite  clear  of  the  assist- 
ance of  and  responsibilities  for  such ;  and  no  number  of 
friends,  forming  themselves  into  a  committee  without 
his  knowledge,  can  bind  him  in  any  way.  If^  however, 
a  candidate  is  shown  to  be  aware  that  any  member  of  a 
committee  so  formed  is,  as  suchy  performing  acts  of  can- 
vassing or  otherwise,  in  such  a  way  as  an  agent  duly 
authorized  would  be  alone  supposed  to  do,  and  he,  with 
full  knowledge,  ratifies  such  acts,  it  might  possibly  be 
sufficient  to  bind  him,  not  only  as  to  that  one  member, 
but  as  to  the  rest  of  the  committee,  so  far  as  he  was 
aware  that  such  persons  composed  it    There  is  some 
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eyidence  that  the  Respondent  received  funds  through      ^^^ 
the  treasurer  of  the  committee  for  the  election  expenses,  Soiasrai^ 
but  I  can  find  no  evidence  that  he  was  aware  for  what  t^^^^'^^^^ 

particular  purpose,  if  any,  the  committee  was  formed,      

or  the  extent  of  aid  they  intended  giving.  There  is  no 
satisfetctory  evidence  of  any  authority  from  the  Bespon- 
dent  to  any  committee  to  canvass  for  him,  or  act  for 
him  in  the  election.  He  certainly  may  have  known 
that  gentlemen  were  acting  in  concert  in  his  favor,  but 
in  what  way  is  not  stated ;  but  I  have  already  shown 
that  mere  negative  authority  is  not  binding.  There  is 
no  evidence  to  contradict  the  Respondent's  statements 
on  that  point,  and  I  don't  feel  at  liberty  to  question 
them.  Were  there  good  reason  for  the  conclusion  that 
any  organized  system  existed  to  commit  corrupt  acts, 
successftil  or  otherwise,  through  the  means  of  partizans 
of  the  Respondent,  banded  together  as  a  committee,  and 
that  it  was  understood  the  Respondent  was  to  be  kept 
in  ignorance,  so  that  he  would  be  safe  from  the  conse- 
quences of  illegal  acts ;  or  there  appeared  to  have 
existed  a  general  intention  to  secure  the  return  of  the 
Respondent  by  illegal  means,  and  it  was  satisfactorily 
shown  that  he  knew  of  the  existence  of  the  committee, 
and  had  good  reasons  to  believe  in  the  existence  of  the 
combination  for  iUegal  purposes,  it  might,  in  such  a 
case,  require  grave  consideration  before  concluding  that 
the  ignorance  in  which  the  Respondent  was  ostensibly 
kept  was  not  solely  to  avoid  the  consequences  of  the 
ill^al  acts  of  his  friends.  There  is,  however,  nothing 
to  shew  anything  of  the  kind  on  the  part  of  any  com- 
mittee  referred  to  in  the  evidence,  and  I  cannot,  there- 
fore, draw  any  such  conclusion.  It  is  not  improbable 
that  the  candidate  was  pleased  to  have  the  benefit 
aiidng  £rom  a  combination  of  his  friends,  but  unless 
there  be  proof  of  authority  beforehand  to  act  for  him, 
or  ratification,  with  full  knowledge  afi;erwards»  I  can 
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1^^  disooTer  no  law  to  bind  the  candidate.  There  is  no 
Sohskthu  clear  evidence  as  to  how,  or  by  whose  means,  the  oom- 
T^t!'iiir»  mittee  spdcen  of  were  appointed  or  formed.    So  &r  as 

the  evidence  goes,  they  were  volnnteers,  and  I  can  find 

no  trace  of  any  legal  connexion  between  them  and  the 
Besix>ndent.  We  are  not  told  what  their  functions 
were,  or  to  what  extent,  or  in  what  particular  way  they 
were  to  aid  the  Besix>ndent ;  and  we  cannot,  therefore, 
ascertain  how  any  apparent  ratification  of  the  acts  of  one 
or  more  of  those  composing  a  committee  would  be  suffici- 
ent. The  fnnctions  of  the  committee  might  have  been 
limited,  so  as  not  to  include  or  justify  something  done  by 
one  of  its  members.  There  is  no  allegation  or  suggestion 
of  illegal  conduct  on  the  part  of  the  Montreal  committee 
themselves,  and  I  can  find  no  evidence  to  make  them 
the  agents  of  the  Respondent ;  and  none  to  connect 
them  or  any  of  them,  directly  or  indirectly,  with  the 
acts  of  Robert.  It  is  true  we  might  inuiffi$^  or  surmise 
a  great  many  things ;  we  might  draw  conclusions,  but 
we  might  be  far  from  the  facts  if  we  did  so.  I  submit, 
we  are  not  called  upon  to  do  so,  unless  the  result  of  evi- 
dence ;  we  are  to  look  for  reasonable  proof  of  all  &cts 
necessary  to  the  chain  of  evidence  to  establish  the  neces- 
sary all^ations  and  connections.  In  the  late  Charlevoix 
case  I  had  little,  if  any,  doubt  of  the  complication  of 
the  Bespondent  in  the  illegal  acts  upon  proof  of  which 
he  was  deprived  of  his  seat ;  but,  in  the  absence  of 
proof  of  the  fact,  I  could  not  certify  that  they  were 
known  to  or  sanctioned  by  him.  I  feel  bound  to  apply 
the  same  rale  in  this  case. 

I  have  summarized  the  evidence  bearing,  as  I  think, 
upon  the  question  of  the  agency  of  Robert^  and  I  start 
with  the  assertion  that  in  the  whole  of  it  there  is  not  a 
scintilla  to  establish  the  position  that  the  fiespondent, 
at  the  time  of  the  election,  knew  that  Robert  had  can- 
vassed or  was  about  to  canvass  or  do  any  other  partiou- 


VOL.  IL]  APRIL  SESSION,  1878.         .  815 

lar  service  towards  his  election.    If  he  (the  Respondent)       1^78 
did  not  ask  him  to  act,  and  knew  not  of  his  acting,  in  Sombbthu 
any  particular  way,  the  mere  general  impression  that  jj^^^^j^g^ 

he  would  aid  him  in  some  undefined  way  is  surely  not      

sufficient.  If  a  candidate  is  to  be  held  answerable,  and 
not  only  him  but  the  majority  who  returned  him, 
because  he  simply  knew,  in  a  general  and  undefined 
way,  that  hundreds  were  active  partizans  of  his  and 
who  without  his  authority  or  knowledge  committed 
illegal  acts,  merely  because  he  did  not,  as  soon  as  he 
knew  they  were  such  active  partizans,  forbid  their  in- 
terference in  any  way,  I  cannot  see  how  an  election 
could  be  safely  run.  To  decide  so  would  be  unprece- 
dented so  far  as  I  have  been  able  to  discover. 

Leopold  Laflamme  says,  in  substance :  "  I  am  a  brother 
of  the  Respondent  in  this  case.  Mr.  Placide  Robert  comes 
often  to  our  office.  He  took  part  in  the  last  contest  in 
the  interest  of  my  brother.  My  brother  could  not  help 
knowing  it.  I  am  certain  he  was  a  devoted  partizan  of 
my  brother."  I  would  ask,  what  is  meant  by  "  he  took 
part  in  the  contest."  It  would  be  straining  evidence  to 
say  that  it  was  such  a  part  as  must  necessarily  make 
him  an  agent;  and  it  would  be  still  more  absurd 
to  call  Robert  an  agent,  merely  because,  in  the  opinion 
of  Respondent's  brother,  he  was  not  an  active  but  a 
devoted  partizan  of  the  Respondent.  I  may  be  a  most 
devoted  partizan,  but  it  does  not  necessarily  follow  that 
I  am  an  active  one  or  did  anything.  This  evidence,  I 
take  it,  by  itself,  proves  nothing ;  and  it  will  be  seen 
that  if  considered,  even  with  all  the  other  evidence,  it 
is  unassisting. 

Placide  Robert  says,  substantially : 

I  was  one  of  Mr.  Laflammt^a  supporters.  I  took  pretty  much  in- 
terest in  the  last  election.  I  apohe  in  many  instances  to  voters  abimt 
their  votes.  I  did  not  go  to  the  voters'  hoiises  to  know  their  opinion* 
I  saw  Mr.  Laflamme  during  the  election  and  I  spoke  and  shook  hands 
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1 878       with  him.    There  might  have  been  a  few  wordB  Mid  about  the  election 

flAwnirn     *^  ChwrleboW  tarem  when  Mr.  Laflamme  was  there>  but  I  don't  re- 

^^         collect  what  was  said.    I  nerer  reported  to  Mr.  Lafiamme  during  the 

L^FLAiaa.  election  as  to  his  chances  at  Laehine,    I  made  a  report  to  Mr. 

^""^  Oariepy^  to  Mr.  Cardinal,  and  I  beliere,  to  Mr.  Preooat  I  attended 
three  or  four  meetings  of  the  election  committee.  My  name  was  put 
on  the  committee  as  one  of  the  members  and  I  attended  now  and 
then.  It  was  a  prirate  committee  but  it  was  attended  by  conserva- 
tives as  well  as  liberals,  the  door  was  open  to  alL  At  this  conunittee 
we  used  to  check  the  lists  of  voters ;  I  helped  to  do  sa  I  was  at  the 
organization  of  it  and  was  a  member  from  that  time.  Tbere  was,  I 
think,  no  President  or  Secretary.  I  cannot  say  the  lists  we  prepared 
were  intended  for  canvassers,  but  they  were  for  men  who  called  on 
the  electors  and  solicited  their  votes.  The  committee  met  at  the 
house  of  Mr.  Jean  Bapiute  Poirierj  and  I  can't  say  whether  or  not 
anything  was  paid  for  the  room.  I  had  at  my  service  a  printed  list  of 
the  electors,  and  I  checked  the  same  at  the  committee  room.  The 
list  was  for  the  town  and  parish  of  Laehine, 

On  his  cross-examination  he  says  ;  (in  answer  to  the 
question  ''  were  you  requested  to  act  as  you  did  or  did 
you  act  from  your  own  accord  ?") 

I  have  acted  from  my  own  free  will.  I  think  I  was  not  considered 
as  an  election  agent.  I  was  never  asked  by  any  election  agent  to  use 
any  influence.  I  saw  no  political  opponent  at  the  committee  room. 
Those  I  saw  there  were  persons  who  could  be  trusted.  I  drove  a 
vehicle  on  the  polling  day  and  brought  in  some  voters  for  the  party. 

There  may  be  some  other  portions  of  the  eyidenoe 
that  have  some  reference  to  this  question  of  agency ; 
but  it  is  too  remote  to  have  the  slightest  legal  affect  in 
regard  to  it. 

The  meeting  of  a  number  of  respondent's  Mends  to 
check  the  lists  (and  that  is  all  it  is  shown  was  done),  at 
what  the  witness  {Robert)  calls  the  committee  meetingps, 
and  the  haying  in  his  possession  one  of  those  lists, 
surely  would  not  make  him  an  agent.  The  authorities 
I  have  quoted  show  this.  There  is  no  evidence  how 
this  committee  was  appointed,  who  were  present,  or 
what  its  functions  were.  The  Bespondent  was  not 
shown  to  have  authorized  or  ratified  its  appointment, 
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and  even  had  such  proof  been  given,  it  is  not  shown  1878 
how  far  they  were  authorized  to  go,  and  no  evidence  SoiuETiLLa 
was  given  to  show  a  connection  in  action  with  the  ^^.^^^ 
committee  in  Montreal.  He  {Robert)  says  he  spoke  in  — — 
many  instances  to  voters  about  their  votes.  Asking 
voters  about  their  votes  is  not  evidence  of  canvassing  for 
either  party ;  and  if  he  really  did  canvass,  in  the  legal 
sense  of  the  term,  he  should  not  have  been  allowed  to 
escape  saying  so.  I  certainly  cannot  say  that  "  speaking 
to  voters  about  theib  votes  "  necessarily  means  can- 
vassing. It  is  not  shown  that  the  Bespondent  knew 
he  {Robert)  was  even  speaking  to  voters  about  their 
votes,  and  I  have  yet  to  learn  that  the  knowledge,  by 
the  Respondent,  that  he  was  merely  speaking  to  voters 
ABOUT  THBIB  VOTES,  would  in  the  slightest  degree  have 
affected  the  question.  Robert  says  he  made  reports  to 
Oariepy  and  to  Cardinal,  and  he  believed  to  Prevost. 
I  see  no  proof  to  establish  the  agency  of  any  of  the  three, 
and  I  have  yet  to  learn  that  a  person,  who  is  not  shown 
to  have  been  appointed  by  anyone,  can  make  himself 
an  agent  of  the  candidate  by  merely  reporting  the  pros- 
pects at  a  particular  locality.  Robert  says  substantially 
that  he  acted  without  authority  from  any  one;  for, 
when  the  question  is  put  to  him  in  the  alternative,  he 
replies:  "I  have  acted  £rom  my  own  free  will.  I 
think  I  was  not  considered  as  an  election  agent " — (and  if 
he  had  no  more  authority  than  we  have  seen,  he  had 
good  reason  to  think  so), — ''  and  I  was  never  asked  by 
any  agent  to  use  my  influence." 

The  presumptions  of  law  are  always  in  favor  of  inno- 
cence; and  he  who  asserts  the  contrary  necessarily 
assumes  the  onus  of  proving  his  allegations.  It  may  be 
done  by  direct  or  circumstantial  evidence ;  but,  if  by 
the  latter,  it  should  be  so  fidl  and  complete  as  to  exclude 
any  reasonable  theory  of  innocence.  Such  evidence 
should  leave  no  gaps  to  be  filled  either  by  doubtful  de- 
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1^78  diiclioiu  from  other  poitioiis  ol  the  eridenee  or  tlie  8^ 
apJ^^^«mofre  dimgeroiiB  expedient  of  dimwing  whoDj  iqpm 
imaginatioii  or  specalBtum,  which  would  reqviie  a 
judge  or  jnrj  to  yiolate  the  inranable  mle  of  evidence 
I  hare  mentioned.  I  can  find  no  pfreoedent  for  declining 
to  apply  this  principle  of  eyidence  to  dection  caaes ; 
and  if  the  petitioner  fail  to  give  sufficient  eridence,  I  am 
not  jnatified  in  saying  he  has  done  aa  We  might, 
poasibly,  be  correct  in  assmming^  the  ciicomatanoes  to 
be  as  the  petitioner  alleges,  but  I  can  find  no  justification 
for  doing  so.  If  his  evidence  is  insufficient,  our  obvious 
duty  is  simply  lo  say  so.  He  has  given  us  noevidence 
of  bets  incompatible  with  the  absence  of  the  alighteat 
legal  connection  ot  the  Beepondent  with  Robert. 

With,  therefore,  as  I  think,  such  insufficient  evidence 
to  raise  necessarily  even  a  presumption  of  the  agency 
ot  Robert,  and  in  the  face  of  the  positive  statements  last 
quoted  from  his  evidence,  coupled  with  the  uncontra- 
dicted statement  of  the  Respondent,  that  all  who  acted 
in  his  behalf  in  the  election,  with  the  exceptions  named 
by  him,  had  no  authority  frt>m  him,  I  feel  bound,  after 
the  best  application  of  my  mind  to  the  subject,  and  to 
the  prevailing  rules  of  law,  to  say  that  the  allegation 
of  the  agency  of  Robert  has  not  been  established,  and 
that  upon  the  whole  case  the  api)eal  should  be  dis- 
missed, and  the  Bespondent  declared  duly  elected. 

Appeal  diimissed  with  costs. 

Attorney  for  Appellants  : — D.  Oirouard. 

Attorney  for  Respondent : — E.  C.  Monk. 
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Of   CHARLEVOIX  Van'y25. 
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0S£E  BBASSAED  and  othbbs Appellants; 


aud 


HoNOBABLE  L.  H.  LANQEYIN Kespondent. 

ON   APPEAL   FROM   THE    SUPERIOR   COURT    OF    TiOWER 
CANADA,  FOR  THE  DISTRICT  OF  SAGUENAY. 

Appeal, — Election    peiiiion^-J^urisdieiion — Preliminary   oljfjecHons, 
judgment  on,  not  appealable — sec.  48,  chap.  11,  38  Vic. 

On  the  2l8t  April,  1877,  an  election  petition  was  fyled  in  the  Pro- 
thionotary's  office  [at  Murray  Bay,  District  of  Saguenay,  against 
the  Respondent  The  latter  pleaded  by  preliminary  objections 
that  this  election  petition,  notice  of  its  presentation  and  copy  of 
the  receipt  of  the  deposit  had  never  been  served  upon  him.  Judg- 
ment was  given  maintaining  the  preliminary  objections  and 
dismissing  the  petition  with  costs.  The  petitioners,  thereupon, 
appealed  to  the  Supreme  Court  under  38  Vic,,  cap.  11,  sec.  48. 

Held, — That  the  said  judgment  was  not  appealable  and  that  under 
that  section  an  appeal  will  lie  only  from  the  decision  of  a  Judge 
who  has  tried  the  merits  of  an  election  petition.  [  Taschereau 
and  Foumier,  J.  J.  dissenting.] 

Per  Strong,  J.,  (Richards,  C.  J.,  concurring,)  That  the  hearing  of  the 
preliminary  objections  and  the  trial  of  the  merits  of  the  election 
petition  are  distinct  acts  of  procedure  (1). 

(1)  By   The  Supreme     Court  '^  tion  to  an  Election  Petition,  the 

Amendment  Act  of  1879,  sec.  10,  *' allowance  of  which  shall  have 

it  is  provided  that  '<  An  appeal  "  been  final  and  conclusive,  and 

<<  shall  lie  to  the  Supreme  Court  <<  which  shall  have  put  an  end  to 

<<  from  the  judgment,  rule,  order  "  the  petition,  or  which  would,  if 

''or  decision   of  any   Court   or  ''allowed,  have  been   final   and 

**  Judge  on  any  preliminary  objec-  "  conclusive,  and  have  put  an  end 


•Pbmbnt:— Su"  William  Buell  Richards,  C.  J.,  and  Strong,  Tas- 
chereau, Foumier  and  Henry,  J  J. 
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^^^^      IhE  question    to  be   decided    in  this   api)eal,  was 

Brassabd  whether  a  judgment  maintaining  preliminary  objections 

Lakobyik.  and  dismissing  an  election  petition  was  appealable 

under  the  48th  section  of  the  Supreme  and  Exchequer 

Court  Act. 

The  facts  appear  sufficiently  in  the  head  note  and  the 
judgments. 

Mr.  A.  F.  Mclntyre,  for  Api>ellant : — 

The  petition  has  been  virtually  tried,  for  the  judgment 
of  the  Court  amounts  to  a  final  judgment  against  the 
petitioners.  We  must  read  section  26  of  the  Supreme 
and  Exchequer  Court  Act  in  connection  with  section  48. 
If  this  Court  has  not  jurisdiction  in  such  a  case  as  this, 
then  it  is  in  the  power  of  any  Judge  to  oust  the  appel- 
late jurisdiction  of  this  Court  in  every  controverted 
election  case.  The  policy  of  the  law  has  not  been  to  dim- 
inish the  right  of  appeal  but  to  extend  it.  The  jud^ 
ment  in  this  case  is  final  and  therefore  appealable.  See 
Freeman  on  judgments  (1) ;  Powell  on  the  law  of  appellate 
proceedings  (2). 

Mr.  H.  C.  Pelletier  for  Bespondent : — 

The  judgment  is  final  and  without  appeal 
The  8th  section  of  the  Statute  38  Ftc,  chap.  11,  (the 
Supreme  and  Exchequer  Court  Act)  says  positively : 
"  Any  party  to  an  election  petition  under  the  said  Act, 
who  may  be  dissatisfied  with  the  decision  of  the  Judge 
wtio  has  tried  such  petition,  &c.,"  may  appeal  fix>m  said 
judgment.    In  the  present  case,  we  have  not  to  consider 

'^to  the  petition:    Provided  al-  ^'so  order:    and  provided   also^ 

«  ways,  that  an  appeal  in  the  last-  ^*  that  no  appeals  shall  be  allowed 

« mentioned  case  shall  not  operate  ^^  under  this  section  in  cases  in 

"  as  a  stay  of  proceedings  or  to  ^'  litigation  and  now  pending,  ex- 

^'  delay  the  trial  of  the  petition,  '^  cept  cases  when  the  appeal  has 

"  unless  the  Ck>urt,  or  a  Judge  of  ^<  been  allowed  and  duly  filed." 
<<  the  Court  appealed  fixxm,  shall 

(1)  Sees.  29,  30,  33.  (2)  Pp.  364,  368. 
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a  decision  given  at  the  time  of  the  trial  of  an  election      1878 
petition,  but  a  judgment  given  on  preliminary  objec-  BrassIhd 

Lajtobyin. 

If  an  appeal  is  allowed  from  every  decision  of  a  judge,      

it  would  be  impossible  to  proceed  with  a  petition. 
''  Trial "  means  the  examination  of  witnesses,  &c.  See 
Hardcastle,  Laws  and  Practice  of  Election  Petitions  (1) ; 
and  Wolferstan,  Law  of  Election  Petitions  (2). 

STEONa,  J. : — 

This  was  an  appeal  from  a  judgment  rendered  by  His 
Honor  Mr.  Justice  Routhier,  of  the  Superior  Court  of  the 
Province  of  Quebec  for  the  District  of  Saguenay,  in  the 
matter  of  a  petition  filed  by  the  Appellants,  under  the 
Ck>ntroverted  Elections  Act  1874,  against  the  return  of 
the  Bespondent  as  member  of  the  House  of  Commons 
for  the  Electoral  District  of  Charlevoix.  The  return  of 
the  writ  of  election  to  the  Clerk  of  the  Crown  in  Chan- 
cery in  which  the  Bespondent  was  declared  to  be  duly 
elected  a  member  of  the  House  of  Commons,  was  pub- 
lished in  the  Canada  Gazette  on  the  7th  April,  1877. 
The  Appellants  filed  their  petition  against  the  return  on 
the  21st  April,  1877.  A  copy  of  the  petition  is  alleged 
to  have  been  served  on  the  Bespondent  on  the  27th 
April.  On  the  28th  April,  1877,  an  application  was 
made  on  behalf  of  the  Bespondent  to  Mr.  Justice 
Bouthier  to  extend  the  time  for  filing  preliminary  ob- 
jections to  the  petition  until  the  22nd  May  following, 
which  application  was  allowed.  On  the  22nd  May,  the 
Bespondent  filed  his  preliminary  objections  against  the 
further  maintenance  of  the  Appellant's  petition.  The 
objections  material  to  be  noticed  here  (being  those  which 
the  learned  judge  sustained)  are  the  first  and  fourth. 

The  first  objection  is,  "  That  no  certified  copy  of  the 

(1)  pp.  14  &  18.  (2)  p.  44. 
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1878  «  said  petition  has  been  served  on  the  Respondent ;"  and 
Brabsard  the  fourth,  "  That  no  notice  of  the  presentation  of  the 
Lanoevin  "P^titi^^  ^^d  of  the  security  was  served  on  the  Re- 
"  spondent." 

The  Appellants  inscribed  these  objections  for  proof 
and  hearing  for  the  12th  July  last,  when  counsel  for 
both  parties  appeared  beibre  Mr.  Justice  Routhier,  and, 
no  evidence  being  entered  into  by  either  side,  the  ob- 
jections were  argued  and  taken  en  delibiri. 

On  the  24th  of  July  the  learned  Judge  gave  judg- 
ment, holding  the  first  and  fourth  objections  to  be  well 
founded,  and  dismissing  the  Appellant's  petition  with 
costs.  The  appeal  to  this  Court  is  from  that  judgment. 
The  grounds  of  the  appeal  are,  that  the  judgment  is 
wrong  and  cannot  be  maintained.  Firsts  Because  there 
was  no  proof  of  any  kind  establishing  the  objections. 
Secondly^  Because  the  burthen  of  proving  the  objections 
was  upon  the  Respondent. 

The  first  objection  in  answer  to  this  appeal,  set  up  by 
the  Respondent  in  his  factum  and  in  argument  at  the 
Bar,  was,  that  the  decision  of  the  Court  below  was 
final,  as  having  been  pronounced  by  a  Court  of  last 
resort,  and  that  this  Court  has  no  jurisdiction. 

The  procedure  for  the  trial  of  Controverted  Elections 
under  the  Act  of  1874  (87  Ttc,  Cap.  16)  may,  so  far  as 
it  is  material  here,  be  succintly  stated  as  follows  : — 

The  petition  must,  subject  to  some  exceptions  not 
applicable  here,  be  presented  not  later  than  thirty  dap 
after  the  day  of  publication  in  the  G-azette  of  the  re- 
ceipt of  the  return  to  the  Writ  of  Election  by  the  Clerk 
of  the  Crown  in  Chancery. 

The  presentation  is  to  be  made  by  delivery  to  the 
Clerk  of  the  Court.  At  the  time  of  the  presentation  a  de- 
posit of  11,000  is  to  be  made,  for  which  the  Clerk  is  to 
give  a  receipt,  which  shall  be  evidence  of  the  deposit 
Within  five  days  after  presenting  the    petition    and 
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making  the  deposit,  or  within  such  other  time  as  the      1^78 
Conrt  or  a  Judge  may  allow,  a  notice  of  the  presenta-  BkI^Ird 
tion  of  the  i)etition  and  of  the  security,  together  with  a  j^j^^^^^ 

copy  of  the  petition,  is  to  be  served  on  the  Respondent.      

Within  a  like  delay,  after  service  of  the  petition,  the 
Respondent  is  to  present  any  preliminary  objections 
which  he  may  have  against  the  petition,  or  the  peti- 
tioner, or  against  any  further  proceedings.  The  Court 
or  any  Judge  thereof  is  to  hear  these  objections,  and  is 
to  decide  them  in  a  summary  manner.  After  the  expir- 
ation of  five  days  from  the  decision  of  the  preliminary 
objections,  or  from  the  expiration  of  the  time  for  pre- 
senting them,  if  none  be  presented,  the  petition  is  to 
be  deemed  to  be  at  issue,  and  the  Oourt  is  to  fix  a  time 
and  place  ol  trial.  So  far,  all  the  proceedings  are  to 
take  place  in  or  before  the  Court  in  which  the  petition 
has  been  presented,  or  before  one  of  the  Judges  of  that 
Court.  By  section  13  the  petition  is  to  be  tried  by  one 
of  the  Judges  of  the  Court  without  a  jury.  The  trial 
is  to  take  place,  unless  otherwise  ordered  by  the  Court, 
in  the  electoral  district  the  election  or  return  for  which 
is  in  question.  At  the  conclusion  of  the  trial  the  Judge 
must  determine  whether  the  member  whose  election  or 
return  is  complained  of,  or  any  and  what  other  person, 
was  duly  returned  or  elected,  or  whether  the  election 
was  void,  and  other  matters  arising  out  of  the  petition, 
and  requiring  his  determination  ;  and  shall,  except  only 
in  the  case  of  an  appeal,  immediately  after  the  expira- 
tion of  eight  days  from  the  day  on  which  he  shall  have 
given  his  decision,  certify  in  writing  such  determina- 
ation  to  the  Speaker,  appending  thereto  a  copy  of  the 
notes  of  the  evidence  ;  and  the  determination  so  certified 
is  to  be  final  to  all  intents  and  purposes.  If  any  charge 
is  made  in  the  petition  of  any  corrupt  practice  having 
been  committed  at  the  election,  the  Judge  is,  in  addi- 
tion to  such  certificate,  and  at  the  same  time,  to  report 
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1878  in  writing  to  the  Speaker :  (a)  Whether  any  oormpt 
BrassIbd  practice  has  or  has  not  been  iound  to  have  been  committed 
r^^'       by  or  with  the  knowledge  and  consent  of  any  candi- 

date  at  the  election,  stating  the  name  of  the  candidate 

and  the  nature  of  the  corrupt  practice,  {b)  The  names 
of  any  persons  who  have  been  proved  at  the  trial  to 
have  been  guilty  of  any  corrupt  practice,  (c)  Whether 
corrupt  practices  have,  or  whether  there  is  reason  to 
believe  they  have,  extensively  prevailed  at  the  election. 
The  Judge  may,  at  the  same  time,  make  a  special  report 
to  the  Speaker  as  to  any  matters  arising  in  the  oonrse 
of  the  trial,  an  account  of  which,  in  his  judgment,  ought 
to  be  submitted  to  the  House  of  Commons. 

Section  54  of  the  Act  contains  a  provision  recognizing 
a  distinction  very  pertinent  to  the  question  raised  here ; 
it  relates  to  the  withdrawal  of  a  i>etition  and  enacts, 
"  That  a  petition  shall  not  be  withdrawn  without  the 
leave  of  the  Court  or  Judge  according  as  the  petition 
is  then  before  the  Court  or  before  the  Judge  for  trials 
upon  special  application,"  to  be  made  as  prescribed  by 
general  rules. 

This  clause  recognizes  and  carries  out  very  clearly  a 
distinction  which  runs  through  the  whole  Act,  as  to  the 
separation  of  the  powers  and  jurisdiction  of  the  Court 
and  those  of  the  Judge  at  the  trial. 

After  the  petition  is  set  down  for  trial  the  functions 
of  the  Court  are  at  an  end,  for  no  provision  similar  to 
that  embodied  in  section  23  of  the  Controverted  Elec- 
tions Act  of  1878,  authorizing  the  Judge  who  tries  a 
petition  to  reserve  a  case  for  the  opinion  of  the  Court,  is 
contained  in  the  Act  of  1874.  There  is,  therefore,  a  well 
defined  line  of  demarcation  between  the  two  jurisdic- 
tions, that  of  the  Court  and  that  of  the  Judge  who  tries 
the  petition.  It  appears,  then,  that  a  Judge  who  is 
called  upon  to  decide  a  "  preliminary  objection.  *'  pre- 
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seoited  under  section  10,  exercises  the  jurisdiction  of  the      ^^78 
Court  in  which  the  petition  is  filed.  Bs^ssiLSD 

This  jurisdiction  is  not  restricted  as  to  locality,  but  i^^^^^^g 

the  objections  may  be  heard  and  determined  at  any      

place  within  the  jurisdiction  of  the  Court,  whilst  the 
trial  of  the  petition  in  the  absence  of  an  order  of  the 
Court,  founded  on  some  special  circumstances,  must  be 
had  within  the  Electoral  District.  Again,  whatever 
may  be  the  proper  construction  of  the  words  "prelimin-  « 

ary  objections,"  whether  they  are  to  be  taken  as  apply- 
ing to  every  irregularity  or  failure  to  comply  with  the 
procedure  laid  down  by  the  Act  of  Parliament  and  the 
rules  of  Court,  as  well  as  to  objections  which  might  be 
taken  to  the  qualification  of  the  petitioner,  or  to  the 
latter  class  of  objections  only,  it  is  plain,  that  their  de- 
termination does  not  comprise  any  such  decision  as  the 
Judge  at  the  trial  is  bound  to  come  to.  In  deciding 
preliminary  objections,  the  Judge  cannot  determine 
whether  the  member  whose  election  or  return  is  com- 
plained of,  or  any  other  person,  was  duly  returned  or 
elected,  or  whether  the  election  was  void.  He  can  have 
no  evidence  before  him  to  enable  him  to  enter  into  the 
merits  of  the  petition,  and,  consequently,  he  cannot 
make  the  report  to  the  Speaker  required  by  the  80th 
section  of  the  Act  of  1874. 

In  determining  preliminary  objections,  although  the 
Judge  may  have  to  hear  evidence  he  is  in  no  sense 
"  trj^ing  the  petition."  The  10th  section,,  and  the 
whole  context  of  the  Act,  indicates  that  the  two  pro- 
ceedings of  hearing  preliminary  objections  and  the  trial 
of  the  petition  are  separate  and  distinct,  to  be  taken 
before  different  tribunals,  at  different  times,  and  possibly 
at  different  places.  The  determination  of  the  prelimin- 
ary objections  has  for  its  object  an  adjudication  upon 
such  exceptions  as  the  Respondent  to  a  petition  may 
take  to  the  status  of  the  Petitioner  and  to  his  compliance 
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1878      with  the  statutory  pre-requisites  to  being  permitted  to 

Brassard  proceed  to  trial. 

r     ^'  If  the  decision  of  the   Judffe  on  the  objections  is 

against  the  Respondent,  his  functions  are  terminated ; 

he  cannot  proceed  to  enquire  into  or  try  the  merits  of 
the  petition.  On  the  other  hand,  the  decision  which 
section  29  of  the  Act  of  1874,  makes  it  incumbent  on  the 
Judge  at  the  trial  to  pronounce  is  one,  on  the  grounds 
of  law  and  fact,  upon  which  the  validity  of  the  election 
is  impugned,  and  upon  those  grounds  also  on  which  by 
way  of  recrimination  the  Respondent  may  seek  to  in 
validate  any  claim  to  the  seat  made  by  the  Petitioner  on 
his  own  behalf,  or  on  that  of  some  other  person.  Mani- 
festly, this  is  a  very  different  process  from  that  to  be 
gone  through  with  by  the  Court  or  a  Judge  dealing 
with  preliminary  objections  only.  In  short,  the  word 
''  preliminary  "  imports  that  these  objections  are  to  be 
precedent  to  some  proceeding  in  which  the  merits  of 
the  election  and  of  the  petition  are  to  be  enquired  into, 
and  the  Statute  authorizes  no  other  proceeding  for  that 
purpose  than  the  trial  of  the  petition.  The  words 
"  preliminary  objections  "  are,  therefore,  to  be  construed 
as  an  elliptical  expression  for  objections  preliminary  to 
the  trial. 

The  convenience  of  such  a  division  of  the  enquiry 
under  the  petition  is  very  obvious.  It  is  calculated  to 
save  large  expenditure  in  summoning  and  paying  wit- 
nesses, generally  very  numerous,  to  testify  for  and 
against  the  merits  of  the  petition  which  would  be  use- 
less and  wasteful,  if  the  preliminary  objections  were 
reserved  until  the  trial  and  should  then  appear  to  be 
well  founded.  It  relieves  the  Judge  from  the  incon- 
venience and  loss  of  time  which  might  be  occasioned  in 
going  to  the  Electoral  District  to  hear  mere  technical 
points  of  law  argued,  and  it  tends  to  disembarrass  the 
trial  on  the  merits,  when  it  comes  on,  from  collateral 
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issues,  and  to  save  time  which  might  otherwise  be  con-      J878 
Slimed  in  long  arguments  as  to  the  qualification  of  the  Brassaad 
Petitioner  or  the  regularity  of  his  proceedings,  whilst  T^oilym 

the  witnesses  on   the  merits  were  uselessly  kept  in      

attendance. 

This  practice  of  disjoining  the  hearing  of  preliminary 
objections  from  the  trial,  which  does  not  correspond 
with  any  similar  proceeding  provided  for  by  the  Eng- 
lish Act,  was  probably  suggested  by  the  course  of  pro- 
ceeding formerly  adopted  by  the  Election  Committees, 
who,  though  bound  by  no  prescribed  rules,  but  being 
free  to  regulate  their  procedure  in  each  case  according 
to  convenience,  were  accustomed  to  hear  and  determine 
in  limine^  objections  taken  to  the  qualification  of  the  Peti- 
tioner, and  others  of  the  same  class,  before  proceeding  to 
investigate  the  merits  of  the  petition.  These  considera- 
tions appear  sufficient  to  demonstrate  that  the  Contro- 
verted Elections  Act  of  1874  deals  with  the  hearing  on 
preliminary  objections  and  the  trial  of  the  petition  as  two 
distinct  acts  of  procedure,  having  for  their  objects  differ- 
ent results,  and  which  it  was  the  policy  of  the  Act  to 
keep  separate.  Parliament  has,  indeed,  in  so  many  words 
recognized  the  separation  between  the  jurisdiction  of  the 
Court  before  trial  and  that  of  the  Judge  after  the  peti- 
tion is  set  down  for  trial,  when,  in  the  64th  section  it 
requires  the  withdrawal  of  the  petition  to  be  with  the 
leave  of  the  Court  or  Judge, 

According  as  the  petition  is  then  before  the  CbuH  or  before  the 
Judge  for  trial 

Then,  the  Respondent's  proposition  is,  that  the  appeal 
to  this  Court  is  limited  to  one  from  the  decision  of  the 
Judge  who  tries  the  i>etition,  and  does  not  include  an 
appeal  fix>m  the  determination  of  the  Court  or  Judge  on 
the  hearing  of  preliminary  objections. 

Section  48  of  the  Supreme  and  Exchequer  Court  Act 
is  the  enactment  which  confers  the  jurisdiction  on  this 

22 
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1878      Court,  and  it  lepeals  sections  33,  34  and  35  of  the  Act 
BalsaiLBD  of  1874,  which  had  provided  for  appeals  in  the  Proyince 


•  ^  ^"  of  Quebec  to  the  Snperior  Court  sitting  in  Review,  and 
in  the  other  Provinces  to  the  Court  in  which  the  peti- 
tion was  presented  sitting  in  banc.  These  rei>ealed 
clauses  in  themselves  shew  that  they  were  meant  to 
confer  the  right  of  appeal  from  the  Judge  at  the  trial 
only.  Section  88,  which  has  reference  to  appeals 
in  Quebec  cases,  requires  the  Court  of  Beview  to 
determine  and  certify  its  determination  and  deci- 
sion to  the  Speaker  ui)on  the  several  i>oints  and  matters, 
as  well  of  fiEtct  as  of  law,  upon  which  the  Judge  might 
otherwise  have  determined  or  certified  his  decision,  in 
the  same  manner  as  the  Judge  would  otherwise  have 
done  at  the  trial,  and  declares  that  the  determination  of 
the  Court  thus  certified  shall  be  final  to  all  intent  and 
purposes 

Section  35,  which  relates  to  appeals  from  the  Pro- 
vinces other  than  Quebec,  is  to  the  same  effect,  and 
contains  even  stronger  indications  that  the  api>eal  was 
intended  to  apply  only  to  the  substance  and  merits  of 
the  petition. 

These  sections,  however,  are  repealed  by  section  48 
of  the  Supreme  Court  Act,  which  contains  express  words 
not  found  in  the  repealed  clauses  of  37  Victoria^  Cap. 
10,  limiting  the  appeal  to  one  from  the  Judge  at  the 
trial.  After  enacting  a  repeal  of  the  sections  just  men- 
tioned, to  take  effect  so  soon  as  the  Supreme  Court 
should  be  organized,  and  in  the  exercise  of  its  appellate 
jurisdiction,  it  proceeds  as  follows : — 

And  thereafter  any  party  to  an  election  petition  under  the  said 
Act,  who  may  be  dissatisfied  with  the  decision  of  the  Judge  who  has 
tried  such  petition  on  any  question  of  law  or  fact,  and  desires  to  appeal 
against  the  same, 

may  do  so  by  adopting  the  mode  of  procedure  which 
had  been  provided  for  by  the  repealed  section  86  of  the 


VOL.  EL]  APKIL  SESSION,  1878.  329 

Act  of  1874,  and  it  requires  the  Bpgistrar  to  certify  the      ^^78 
decision  of  this  Court  to  the  Speaker  in  the  same  manner  Brassajld 
as  the  Judge  at  the  trial  is  required  to  do  by  the  pro-  t^^' 

visions  of  the  former  Act  already  referred  to,  and  it      

lastly  declares  that  the  judgment  and  decision  of  the 
Supreme  Court  shall  be  final  to  all  intents  and  pur- 

Appl3ring  this  section  to  the  case  in  hand,  it  cannot 
possibly  be  said,  having  regard  to  what  appears  to  be 
the  proper  construction  of  the  Act  of  1874,.  as  already 
stated,  that  Mr.  Justice  Routhiery  when  he  heard  these 
preliminary  objections, ''  tried  the  petition,"  nor  would 
it  be  possible  for  the  Court,  if  it  came  to  the  conclusion 
that  the  preliminary  objections  ought  to  have  been  over- 
ruled instead  of  allowed,  to  pronounce  a  decision  which 
would  have  been  final  on  the  merits  of  the  petition,  nor 
could  this  Court  in  any  aspect  pronounce  a  judgment 
upon  this  appeal  which  would  warrant  such  a  certifi- 
cate as  in  every  case  of  appeal  this  Court  is  imperatively 
bound  to  send  to  the  Speaker  of  the  House  of  Commons. 
Therefore  the  inevitable  result  of  the  construction  I 
have  placed  upon  the  Controverted  Elections  Act  of 
1874,  in  treating  the  hearing  of  the  preliminary  objec- 
tions and  the  trial  as  distinct  acts  of  procedure,  requires 
me  to  hold  that  the  decision  complained  of  is  not  a 
proper  subject  of  appeal. 

The  language  of  the  48th  section  of  the  Supreme 
Court  Act,  already  quoted,  seems  so  explicit  that  it 
scarcely  requires  the  aid  of  any  extrinsic  argument 
to  supi>ort  the  construction  I  uphold,  but  it  may  well 
be  thought  that  an  enactment  which  would  have 
made  every  decision  upon  preliminary  objections  or 
upon  interlocutory  or  incidental  motions  or  applica- 
tions in  litigated  election  proceedings  appealable,  would 
have  been  most  undesirable,  since  it  might  have  been 
used  vexatiously  and  oppressively,  both  as  regards  delay 
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1878  and  expense.  If  from  every  incidental  decision  in  the 
BiuMARD  proceedings  in  a  controverted  election,  the  parties  were 
Langkvik  *^  ^®  ^^  liberty  to  resort  to  this  Court  by  way  of  appeal 

to  be  remitted  back  upon  the  determination  of  the  appeal 

against  the  objection  to  the  primary  Court,  there  to  re- 
sume the  contestation  of  the  merits,  the  litigation  would 
be  prolonged  to  the  prejudice  not  merely  of  the  parties 
to  the  petition  but  to  the  detriment  also  of  the  constitu- 
ency whose  representation  waa  in  dispute.  It  cannot 
be  presumed,  that  the  Legislature  intended  to  authorize 
such  appeals,  for  it  may  be  truly  said  that  there  is  no 
class  of  litigation  in  which  judicial  despatch  is  more 
desirable  than  that  arising  out  of  controverted  elections. 
The  interests  of  all  concerned,  those  of  the  parties,  the 
Courts  and  the  public  alike,  require  reasonable  prompti- 
tude of  decision  in  such  cases.  There  may,  no  doubt, 
be  exceptional  cases  in  which  the  rights  of  parties  to 
petitions  may  be  seriously  affected  by  erroneous  deci- 
sions on  preliminary  points  and  motions,  but  the  balance 
of  convenience  greatly  preponderates  in  fevor  of  confin- 
ing appeals  to  the  merits.  Were  this  Court  to  concede 
the  right  to  take  an  appeal  in  the  present  case,  an  equal 
process  of  reasoning  in  construing  the  Act  would 
require  it  to  admit  an  appeal  from  the  most  insignificant 
motion  which  could  be  made.  There  is,  therefore,  every 
argument  to  be  drawn  from  convenience  in  favor  of  re- 
stricting the  appeal,  as  the  Legislature  has  done  to  one 
upon  the  merits  of  the  petition,  the  decision  of  which 
must  be  conclusive. 

But  supposing  I  am  wrong  in  this  opinion  as  to  the 
policy  of  the  law,  and  even  though  in  particular 
instances  the  interpretation  of  the  Statute  restricting 
appeals  to  the  merits  of  the  petition  might  seem  to  leave 
parties  without  relief  against  erroneous  decisions,  such 
consequences  would  afford  no  ground  for  wresting  the 
plain  words  of  the  48th  section  of  the  Supreme  Court 
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Act  from  their  obvions  primary  meaning  and  extending      1878 
them  80  as  to  include  such  cases  as  the  present.    Where  BrIssIsd 
the  language  of  a  Statute  is  doubtful,  arguments  drawn  t.  ^'jlyn, 

from  unjust  and  inconvenient  results  may  be  of  force,      

but  where  there  is  no  ambiguity  of  language  they  cannot 
affect  judicial  construction,  whatever  weight  they  may 
have  as  reasons  for  Legislative  amendment. 

A  majority  of  the  Court  agreeing  on  the  question  of 
jurisdiction,  there  is  no  necessity  for  discussing  the 
second  i>oint  argued  on  this  appeal ;  that  involving  the 
correctness  of  the  judgment  which  is  called  in  question. 

In  my  opinion,  this  Court  has  no  jurisdiction  to  en- 
tertain the  appeal,  which  should,  therefore,  pursuant  to 
section  87  of  the  Supreme  and  Exchequer  Court  Act,  be 
quashed,  with  costs  to  be  paid  to  the  Respondent. 

The  Chief  Justioe  concurred  with  Strong,  J, 

Tasoheeeau,  J  :— 

Je  dois  donner  iin  court  aperfu  des  faits  de  la  cause 
en  ce  qui  conceme  le  present  appel. 

lo.  Le  21  avril  1877.  Les  appelants,  contestant  I'^lec- 
tion  de  Tlntim^,  produisent  leur  petition  et  en  d^posent 
une  copie  au  bureau  du  protonotaire  de  la  Cour  Sup6- 
rieure  du  district  de  Saguenay,  qui  sous  sa  signature  en 
date  du  m6me  jour  reconnait  en  avoir  re^u  copie,  et  de 
plus  les  appelants  d6posent  la  somme  de  mille  piastres 
en  un  billet  de  la  Puissance  du  Canada.  Cette  petition 
ne  i>orte  aucun  certificat  de  sa  signification  ni  d'avis  du 
jour  de  sa  presentation  k  rintim6,  et  on  ne  trouve  pas 
au  dossier  un  certificat  d'avis  du  d6pdt  des  mille  piastres 
et  de  leur  destination,  ou  d'aucun  cautionnement  quel- 
conque. 

2o.  Le  9  mai  1877.  Les  p^titionnaires,  presents  appe- 
lants, produisent  au  greffe  du  bureau  du  protonotaire  du 
district  de  Saguenay  un  avis  informant  I'lntim^  que  le 
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1877     donze  de  ce  meme  mois  de  mai  1S11  ik  demanderont 

Bkassabd  au  Jnge  dn  district  de  fixer  uh  jour  pour  Tinstruction 

UHGilyiK.  de  la  petition. 

""^  3o.  Le  12  mai  1877.  L'Intim6  pr68ente  une  requ6t^ 

pour  extension  de  d6lai  i>our  produire  see  objections 

pr6liminaires,  et  ce  d61ai  lui  est  accords  jusqu'au  22 

mai,  et  le  21  mai  I'lntim^  produit  ses  objections  pr61i- 

minaires,  et  le  12  juillet  la  cause  est  inscrite  au  rSle  pour 

preuve  et  audition  sur  les  objections  pr^liminaires.    La 

cause  est  mise  en  d6lib6r6  devant  M.  le  juge  Routhier  qui, 

le  21  juillet,  renvoie  la  petition  sur  le  principe  qu'au- 

cune  copie  certifi6e  de  la  petition,  non  plus  qu'aucun 

avis  de  la  presentation  de  cette  petition  et  du  caution- 

nement  n'ont  6t6  signifies  au  d6fendeur. 

Maintenant  la  premiere  question  qui  est  souley6e  en 
cette  cause  par  rintim6,  I'honorable  M.  Langevin^  est 
celle  de  savoir  si  la  decision  du  Juge,  sous  les  ciicons- 
tances  que  je  viens  d'exposer,  est  ou  n'est  pas  suscep- 
tible d'appel,  en  un  mot,  si  une  decision  sur  les  objec- 
tions pr6liminaires  est  susceptible  d'appel.  L'Intun6  le 
pretend,  et  il  a  en  sa  faveur  Topinion  de  mes  deux  hono- 
rables  confreres  qui  viennent  d'exposer  leur  yues  k  ce 
sujet.  L'Intim6  se  fonde  sur  la  section  48  de  la  88e 
Ftc,  ch.  11,  (Acte  constitutif  de  la  Cour  Supreme)  pour 
7  trouver  une  distinction  entre  le  droit  d'appel  d'une 
decision  sur  les  objections  pr61iminaires  et  le  droit 
d'appel  de  la  decision  du  m6rite  de  la  i>6tition  m6me. 
Je  ne  trouve  rien  dans  cette  section  pour  justifier  cette 
distinction.    La  section  est  en  ces  termes : 

Sec.  48.  When  the  Supreme  Court  is  organised,  and  in  the  ex- 
ercise of  its  appellate  jurisdiction;  the  thirty-third,  thirty-fburth  and 
thirty-fifth  sections  of  the  Act  passed  in  the  thirty-seyenth  year  of 
Her  Mi^esty's  reign,  and  intituled  "  An  Act  to  make  better  profviskm 
for  the  trial  of  controverted  elections  of  members  of  the  Hooae  of 
Commons,  and  respecting  matters  connected  therewith,"  shall  be 
repealed,  except  as  hereinafter  provided  with  respect  to  prooeedings 
then  pending,  and  thereafter  any  party  to  an  election  petition  undfltr 
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the  said  Act,  who  may  be  dissatisfied  with  the  decision  of  the  Judge  1S78 
who  has  tried  such  petition,  on  any  question  of  law  or  fact,  and  ^^""^ 
desires  to  appeal  against  the  same,  may  within  eight  days  from  the  ^^ 

day  on  which  the  Judge  has  given  his  decision,  deposit  with  the  La.ngbvin. 

clerk,  or  other  proper  officer  of  the  Court  (of  which  the  Judge  is  a       

member)  for  receiving  moneys  paid  into  such  Court  at  the  place 
where  the  petition  was  tried,  if  in  the  Province  of  Quebec,  and  at 
the  chief  office  of  the  Court  in  any  other  Province;  the  sum  of  one 
hundred  dollars  as  security  for  costs,  and  a  further  sum  of  ten 
dollars  as  a  fee  for  making  up  and  transmitting  the  record ',  and 
thereupon  the  clerk  or  other  proper  officer  of  the  Court  shall  make 
up  and  transmit  the  record  in  the  case  to  the  Registrar  of  the 
Supreme  Court,  who  shall  set  down  the  matter  of  the  said  petition 
for  hearing  by  the  said  Court,  &c.,  &c.,  Ac 

Je  ne  trouve  rien  en  cette  section  pour  jnstifier  la 
pretention  de  rintim6.  An  contraire  j'y  yois  qu'il  y  a 
appel  de  toute  question  de  droit  on .  de  fait.  Or,  en  la 
pr^sente  cause  le  Juge  qui  en  a  6t6  charg6,  a  adjug6  sur 
les  questions  de  droit  et  de  fait,  lo.  de  droit,  en  d6ci- 
dant  que  les  appelants  devaient  commencer  TenquSte 
et  &ire  la  preuve,  2o.  de  fait,  en  d6cidant  qu'ils  avaient 
failli  de  prouver  leurs  objections  pr^liminaires. 

ITne  contestation  d'61ection  est  soumise  au  rn^me 
Juge  qui  pent  ab  initio  la  conduire  jusqu'd  jugement 
final ;  il  est  oblig§  de  decider  6galement  les  objections 
preiiminaires  aussi  bien  que  le  m^rite  m6me,  et  il  y  a 
dans  Tun  et  I'autre  de  ces  cas  une  imi>ortance  et  une 
responsabilite  6gales,  et  de  la  decision  de  ces  objections 
pr61iminaires,  comme  de  celle  du  m6rite  de  la  petition, 
depend  le  sort  de  cette  petition  ;  les  int6r6ts  d'une 
division  6lectorale  peuvent  en  6tre  6galeinent  et  fatale- 
ment  affect^s. 

Je  ne  yois  aucun  motif  I6gal  ni  rationel  pour  jus- 
tifier  une  telle  distinction  du  droit  d'appel  sur  des 
questions  6galement  imi>ortantes  quant  au  r6sultat. 
Au  contraire,  je  trouve  un  argument  s6rieuz  dans  le 
danger  de  laisser  k  un  seul  homme  le  pouvoir  d'adjuger 
en  dernier  ressort  sur  des  objections  pr§liminaires. 
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1878  Je  ne  ptds  me  reconcilier  k  ?id6e  que  la  legislature 
Bkassjlrd  &u  moyen  de  cette  section  48,  et  de  Temploi  des  mots : 
j^*'        *^  Judge  who  tried  the  petition''  ait  vouln  dire  que  le 

Juge  charg6  d'adjoger  sur  une  contestation  d'6lection  et 

qui  la  renvoie  in  toto  sur  des  objections  prfeliminaiTee  n'y 
a  pas  compldtement  mis  fin  et  n'a  pas  jug6  la  p6tition 
d'une  maniere  substantielle,  "  did  not  try  the  election'' 
II  I'a  tellement  jug6e  cette  contestation  d'6lection  qu'il 
I'a  renvoy^e  k  toutes  fins  que  de  droit,  et  sans  laisser 
aux  p6titionnaires  Tespoir  de  renouveler  oette  contesta- 
tion. 

Sous  un  autre  aspect,  on  peut  dire  que  la  prise  en  con- 
sideration d'une  contestation  d'6lection  par  un  juge 
commence  avec  la  lecture  et  Tetude  de  la  petition,  des 
moyens  de  defense,  et  se  termine  avec  la  preuve,  si  on 
n'y  met  fin  auparayant  par  le  renvoi  sur  objections  pr6- 
limiiiaires.  Tout  cela  forme  le  trials  savoir :  la  preuve 
ct  Tadjudication  sur  tons  les  points  en  litige,  et  c'est  Id 
la  seule  interpretation  plausible  k  donner  k  cette  section 
48. 

Quant  a  cette  premiere  question  relative  au  droit 
d'appel,  je  considere  que  les  pretentions  de  I'lntime  sont 
non  fondees. 

Mais  il  y  a  dans  les  autres  objections  que  I'lntime 
enonce  en  son  factum,  quelque  chose  que  je  considdre 
comme  tres  serieux. 

Les  appelants  pretendent  que  I'lntime  comme  ezci- 
pant,  devait  commencer  sa  preuve  sur  les  objections 
preliminaires,  et  I'lntime  soutient  le  contraire,  et  je  con- 
sidere que  I'lntime  a  raison  sur  ce  point.  II  est  le  de- 
fendeur,  il  se  tient  done  sur  la  defensive ;  il  dit  4  ses 
adversaires,  vous  m'accusez,  montrez  k  la  Oour  que  vous 
m'avez  assigne  conformement  aux  requisitions  du  statut, 
et  que  vous  m'avez  signifie  un  certificat  legal  du  cau« 
tionnement  et  un  avis  du  jour  de  la  presentation  de  la 
petition.  Les  appelants  ou  n'ont  pu,  ou  n'ont  pas  voolu 
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faire  cette  prenve  et  Son  Honnenr  le  juge  Routhier,      1878 
devant  qui  elle  devait  se  faire,  a  renvoyfi  la  petition,  BiuaaARD 
iaute  par  les  Appelants  d'avoir  6tabli  ce  qui  6tait  la  1^^^^^^, 

bftse,  la  fondation  de  la  petition,  savoir,  que  les  p6ti-      

tionnaires  ayaient  signifi6  a  I'lntim^  une  copie  certifi6e 
de  la  petition,  un  avis  de  sa  presentation,  et  du  cau- 
tionnement  foumi  tel  que  la  loi  I'exige. 

Mais  comme  je  I'ai  dit,  les  Appelants  pr6tendent  que 
c'6tait  k  rintim6  k  prouver  ces  negatives,  vu  qu'il  6tait 
Tezcipant.  Je  con9ois  qu'il  peut  y  avoir  des  cas  ou 
Tezcipant  puisse  6tre  tenu  de  prouver  un  plaidoyer 
affirmatif  qui  attaquerait  une  pr^somption  legale. 
Dans  le  cas  present  la  loi  ne  presume  pas  que  les 
Appelants  se  soient  conform6s  aux  requisitions  du  statut 
en  ce  qui  conceme  la  signification  des  documents 
exig^s  comme  assignation  de  rintim6.  0'6tait  done 
aux  Appelants  k  commencer  cette  preuve  et  non  k  I'ln- 
tim6  qui  n'avait  qa'k  attendre  les  bras  crois6s  la  preuve 
de  ces  significations.  II  lui  fitudrait  prouver  une  nega- 
tive, ce  qui  dans  la  plupart  des  cas  est  impossible,  cette 
preuve  incombait  aux  Appelants  comme  ayant  ou 
devant  avoir  en  mains  les  documents  n6cessaires  pour 
retablir,  d'apres  la  section  40  du  statut  des  elections 
de  I'annee  1874  qui  enonce  que  le  service  de  la  petition 
et  des  avis  de  sa  presentation,  et  d'une  copie  du  re^u  du 
depot  ou  du  cautionnement  doivent  etre  effectues 
autant  que  possible  en  la  mSme  maniere  qu'un  bref  de 
sommation  en  matidre  civile,  ou  en  toute  autre  maniere 
qu'il  pourrait  etre  present.  Or,  k  de&ut  de  toute  autre 
injonction  k  cet  egard,  le  Code  de  Procedure  Civile  de 
la  province  de  QuSbec  doit  regler,  et  de  fait  regie,  ce 
mode  de  signification  par  les  articles  66,  67,  77,  78,  80. 
Oes  articles  exigent  que  les  significations  de  somma- 
tions  soient  efiectuees  par  un  huissier  ou  par  une 
personne  quelconque  qui  en  donnera  un  certificat  sous 
forme  d'affidavit. 
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^^^         Les  Appelants  pr6tendent  que  rintim§  a  admiB  avoir 
Brabsabo  re9ti  one  copie  de  la  petition,  mais  il  n'admet  pas  qu'il 

L4HGBTIN   ^*  ^®?^  ^^^  ^®  ^  presentation,  ni  d'one  oopie  du  can- 

tionnement,  on  dn  re9n  dn  d^pot  pour  en  tenir  lien. 

Si  cet  aven  de  Tlntimg  qnant  a  la  reception  d'one  copie 
de  la  petition  pent  Mre  interprets  contre  Ini  (ce  qne  je 
ne  crois  pas),  tonjonrs  est-il  vrai  qne  son  objection  qnant 
k  Tabsence  d'un  certificat  de  signification  de  Tavis  de 
sa  presentation  et  de  la  copie  dn  cantionnement  sub* 
siste  en  son  entier  et  doit  etre  fatale  anx  Appelants. 
Lie  dossier  en  cette  canse  ne  demontre  nnilement  Tac- 
complissement  d'ancnne  de  ces  formalites  essentielles 
exigees  par  le  statut  et  sans  lesqnelles  la  petition  ne 
pent  czister.  Je  le  demande,  comment  etait-il  possible 
an  Jnge  qui  a  prononc6  le  jngement  de  passer  par- 
dessns  de  telles  irrSgnlarites.  Je  crois  de  plus  qne  M. 
le  Jnge  Routhier  ne  ponvait  ezercer  ancnne  discretion 
a  cet  egard,  et  de  son  propre  monvement,  sans  y  6tre 
reqnis  par  les  Appelants,  accorder  nn  deiai  nlterienr 
anx  Appelants  ponr  rectifier  lenrs  erreurs  on  omissions. 
Les  Appelants  ne  paraissent  pas  avoir  anconement 
essay e  ce  moyen  d'y  remedier,  et  s'en  sont  tenns  k  lenrs 
pretentions  qne  j'ai  signaiees.  lis  ont  en  grand  tort ; 
ponr  ces  raisons,  je  snis  d'opinion, 
lo.  Qn'il  y  avait  en  favenr  des  Appelants  nn  dimt 

d'appel  dn  jngement  renvoyant  les  objections  pr^ 

liminaires. 
2o.  Qn'an  merite  de  Tappel,  le  jngement  doit  6tre  con- 

firme  avec  depens  contre  les  Appelants. 

FOUBNIKR,  J.  :  — 

Le  present  appel  est  de  la  decision  rendue  en  cette 
canse,  le  24  jnillet  dernier,  maintenant  des  objections 
preiiminaires  prodnites  par  Tlntime,  et  renvoyant  la  peti- 
tion produite  par  I'Appelant  contre  son  election. 

L'Intime  a  sonleve  devant  cette  conr  nne  question  an 
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snjet  de  la  competence  de  celle-ci  k  entendre  le  present      ^^78 
appel.    C'est  de  cette  question  qu'il  faut  d'abord  e'oc-  b&Issard 
cuper,  car  de  sa  decision  dans  la  negative  depend  le  ^^^^^ 
sort  de  la  cause.  

L'Acte  des  Elections  Gontestees  de  1878,  sec.  14, 
admettait,  dans  les  memes  termes  que  celui  de  1874,  sec. 
10,  les  objections  preiiminaires  k  la  petition.  Ces  objec- 
tions sont  definies  d'une  manidre  generale  dans  Tun  et 
I'autre  acte,  comme  etant  toutes  les  objections  on 
raisons  d'insuffisance  que  le  defendeur  pourra  faire  valoir 
contre  le />^/t7tonnatre,  ou  la  pMHon^  on  centre  toute 
proeidwe  ultiriewre  surla  petition,  et  la  Oour  ou  le  Juge 
doit  en  decider  sommairement.  Mais  la  constitution  de 
la  Oour  n'est  pas  la  meme  dans  les  deux  actes. 

Le  statut  de  1878  etablissait  une  Oour  d'eiection  com- 
posee  de  trois  juges,  dont  chacun,  indiyiduellement, 
ainsi  que  tons  les  autres  juges  qui  pouy aient  y  sieger, 
exer9aient  au  sujet  des  petitions  d'elections  des  pouyoirs 
difil^rents  de  ceuz  de  la  Oour. 

Ainsi,  un  seul  juge  pouyait  decider  de  la  yalidite  des 
objections  faites  au  cautionnement  et  de  tout  ce  qui  s'y 
Tapx>ortait,  et  exercer  les  pouyoirs  de  la  Oour  d'eiection, 
excepte  lorsqu'il  etait  declare  que  la  Oour  seule  pouyait 
decider,  ou  quant  aux  i>oints  de  droit  souleyes  par  la 
petition,  ou  dans  un  cas  special  (spicial  case),  ou  dans 
les  questions  reseryees  par  le  Juge  pour  la  decision  de 
la  Oour.  Le  Juge  ayait  le  i>ouyoir  de  reseryer  sans  dis- 
tinction tous  les  points  de  droit  souleyes  dans  les  pro- 
cedures fiEdtes  en  yertu  de  I'acte. 

Quant  aux  objections  preiiminaires  qui  deyaient  etre 
decidees  sommairement,  il  y  ayait  juridiction  concur- 
rente  entre  le  Juge  et  la  Oour. 

L'Acte  de  1874  a  fait  disparaitre  ces  diflR§rences  de 
pouyoir  entre  un  seul  Juge  et  la  Oour  telle  que  compo- 
see  auparayant.  Aujourd'hui,  la  Oour  ne  consiste  plus 
que  d'un  seul  juge  qui  decide  sur  toutes  les  procedures 
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1878  qui  peavent  avoir  lieu  an  snjet  d'une  potion  d'61ec- 
Bramasd  tion,  aineri  que  sar  toates  les  questions  de  fidts  et  de  droit 
LAjroBTur   ^^  peuvent  y  fitre  soulev6es.     II  doit  d6cider  finale- 

ment,  sans  ponvoir  les  rfefferer  k  la  Conr ;  car  la  Conr 

c'est  Ini-senl,  la  distinction  entre  les  ponvoirs  de  la 
Gour  el  du  juge  n'existant  plus. 

An  lien  dn  ponvoir  qn'avait  le  Jnge  en  vertn  de  Tacte 
de  1878,  simplement  de  r^server  la  decision  des  ques- 
tions de  droit  pour  la  Conr,  compos6e  de  trois  juges,  la 
loi  de  1874  avait  snbstitu6  I'appel,  pour  la  province  de 
Quibec,  k  la  Conr  de  B6vision.  Toute  partie  k  la  p6tition 
ponvait,  dans  les  huit  jours  de  la  decision,  Cedre  trans- 
mettre  le  dossier  a  cette  Oour.  Les  procedures  deraient 
y  Hre  conduites  comme  dans  une  cause  en  revision,  et 
la  Cour  devait  prononcer  sa  decision  sur  les  matieres 
de  fait  et  de  droit  sur  lesquelles  le  juge  aurait  pu  lui- 
m6me  prononcer,  et  de  la  in6me  manidre  qu'il  aurait  pu 
le  £Ekire. 

Les  ponvoirs  ezerc6s  a  cette  6]poque  par  la  Conr  de 
Revision  ont  6t6,  en  vertu  de  la  88me  Vici.^  ch.  11,  sec.  48, 
transf6r6s  k  cette  Cour  qui  doit  prononcer,  tant  sur  les 
questions  de  droit  que  sur  les  questions  deJaiU^  le  juge- 
ment  qui  aurait  du  6tre  rendu  par  le  jugedela  decision 
duquel  appel  est  interjete. 

La  principale  objection  que  Ton  fait  an  droit  d'api^el 
en  cette  cause  provient  de  ce  que  dans  cette  sec.  48  Ton 
emploie,  pour  designer  le  jugement  dont  il  y  aura  appel, 
les  expressions  suivantes  :  "  the  decision  of  the  Judge 
who  has  tried  such  petition  ;  "  et  aussi  de  ce  que  plus  bas 
dans  la  m6me  section,  le  r6gistraire  est  requis  ^*  to  set 
down  the  matter  of  the  said  petition  for  hearing."  On  pre- 
tend que  ces  expressions  ne  peuvent  s'entendre  que  du 
m^rite  de  la  petition,  et  non  pas  d'une  decision  sur  des 
objections  preliminaires ;  que  par  tant  cette  Cour  n'apas 
droit  de  prendre  connaissance  du  present  appel,  bien 
que  le  jugement  dont  on  se  plaint  mette  fin  a  la  petition. 
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G'est  en  donnant  an  mot  trial  nne  signification  restreinte      1^78 
qn'il  ne  me  semble  pas  avoir  dans  cet  acte,  qn'on  arrive  BRAsaluD 
a  cette  cons6qnence.     Ce  terme  {trial)  ne  doit  pas  s'ap-  ^  *'• 
pliqner  senlement  a  I'examen  des  faits  concemant  le      — 
m6rite  de  la  petition,  pnisqne  d'apres  la  loi  il  pent  j 
avoir  plnsienrs  trials  dans  la  m6me  contestation,  savoir : 
trial  BUI  les    objections    pr^liminaires,    et    trial    snr 
le  m6rite  de  la  petition.    L'examen  de  la  matidre  de  fait 
en  issne  6tant  nn  trial  d'apres  la  definition  technique, 
oe  terme  devait  done  s'appliqner  k  I'instmction  de  la 
contestation  sonlov6e  par  les  objections  pr61iminaires 
anssi  bien  qn'&  Texamen  du  m6rite  de  la  petition ;  la  loi 
en  se  servant  de  cette  expression  indiqne  Tun  anssi  bien 
que  I'antre,  pnisqne,  dans  les  deux  cas,  il  y  a  lien  a 
l'examen  (trial)  des  questions  de  faits. 

Mais  on  dira,  peut-dtre,  que  dans  le  cas  actuel  les 
objections  pr6liminaires,  n'6tant  fondles  que  sur  des 
moyens  de  forme  attaquant  la  r6gularit6  de  la  significa- 
tion de  la  petition  et  des  avis  requis  par  la  loi,  elles  ne 
font  pas  regulierement  la  matidre  d'une  telle  procedure. 
Oei>endant  d'apres  la  section  10,  toute  raison  suffisante 
I)our  empdcher  toute  procedure  ultirieure  sur  la  petition 
est  indiqu6e  comme  pouvant  faire  le  sujet  d'objections 
pr61iminaires  sur  lesquelles  il  pent  6tre  prononc6  un 
jugement  qui  met  fin  d  la  contestation.  Or,  il  n'existe 
pas,  je  crois,  d'autre  maniere  de  prendre  avantage  de 
ces  irr6gularit6s  que  par  objections  pr6liminaires. 

De  tout  temps  cette  maniere  de  proc6der  a  6t6  admise, 
et  de  tout  temps  anssi,  on  a  consid6r6  que  les  expressions 
try  the  merits  oj  the  petition^  try  the  matter  of  the  petition 
s'appliquaient  an  jugement  rendu  sur  ces  objections 
comme  an  jugement  d6cidant  le  m6rite  de  la  petition. 

O'est  par  des  objections  pr61iminaires  que  dans  la 
cause  de  Honiton,  (1)  le  membre  si6geant  prenait  avan- 
tage, lo. :  du  fait  que  la  petition  produite  n'6tait  pas  de 

(1)  3  Ludbrs  "  On  Elections." 
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1878  bonne  foi  one  potion  remmveUe,  amsi  que  la  Icn  Texi- 
Brassard  geait  a  cette  6i)oqtie,  lonqne  la  procedure  n*aTait  pw 
I  no         ^^  termin^e  dans  la  session,  mais  nn  dupliemi^  de  oelle 

qui  avail  fei&  pr^sentte  dans  nne  session  pr§o6deiit6 ; 

2o  :  que  les  p^titionnaires  s'6taient  rendos  ooupables  de 
corruption. 

Le  Conseil  dn  membre  8i6geant  argnmentait  ainai : 

Both  these  points  are  preliminAry  oonclusiTe  objecikniB  to  the  trial 
of  the  cause ;  oontendmg,  that  if  establiahed  by  eridence,  the  Court 
ought  not  in  justice  to  proceed  upon  it.  That  thoa^  the  duty  of 
the  members,  er^oined  by  oathj  required  a  trial  of  ike  matter  of  the 
petition  referred  to  them,  yet  this  rule  was  aecessarily  subject  to 
the  fundamental  rules  of  practice,  by  which  the  Court  proceeded : 
because  all  trials  were  necessarily  guided  by  such  rolea.  For,  if  it 
could  be  supposed  that  the  names  to  a  petition  were  forged,  or  that 
the  parties  had  no  interest  or  right  to  petition;  it  would  be  proper 
to  receive  the  evidence  of  the  facts,  and  if  found  true,  to  reject  such 
petition.  For  in  such  cases  there  are  no  merits  to  try ;  and  the 
ends  of  justice  would  be  obtained  in  this  manner,  althou^  the  teims 
of  the  oath  would  not  be  literally  obeyed. 

Le  comite  adopta  cette  manidre  de  voir  et  d6clara 
que  le  membre  si^geant  pouvait  fiedre  la  preave  de  la 
nullity  de  la  petition,  et  prouver  anssi  rirr%alarit6 
dans  la  signature  et  la  presentation  de  la  seconde  p^ti- 
tion.  Le  r6sultat  final  fut  le  renvoi  de  la  petition  pour 
les  motiJGs  invoqu^s  dans  les  objections  pr^liminaires. 
La  cause  de  Bedford  en  1728  6tait  du  m6me  genre. 

Ces  decisions  ont  6t6  rendues  en  vertu  de  Tacte  10 
Oeo.  3,  ch.  16,  commun6ment  api)el6  le  Chrenville  act 
lequel  contient  au  sujet  de  la  r6f!§rence  d'une  petition 
d'61ection  k  un  comit6,  les  m6mes  expressions  que  oelles 
employees  dans  la  38  Vict.  ch.  11.,  sec.  48.  La  section 
72  de  cet  acte  d6cretait  que  le  comity  g6n§ral  auquel 
6tait  r6f(§r6e  la  formation  des  comit6s  sp6ciauz  pour  la 
decision  des  petitions  d'^lection  ferait  rapport  4  la 
Chambre  des  noms  des  membres  "  of  such  select  com- 
mittee appointed  to  try  the  merits'' 
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Par  la  section  73  il  6tait  exig6  des  membres  amsi      1878 
uomm6s  qn'ils  prfitassent  le  serment  de  BrassIbd 

well  and  truly  to  try  the  matter  of  the  petitions  referred  to  them,  t^w JJlym 
and  a  true  judgment  to  give  according  to  the  evidence,  and  shall  be       _^ 
taken  to  be  as  a  select  committee  legally  appointed  to  try  and  deter- 
mine the  merits  of  this  return  of  election  so  referred  to  them  by 
the  House. 

Section  78.  Such  select  committee  shall  meet  at  the  time  and 
place  appointed  for  that  purpose,  and  shall  proceed  to  try  the 
merits  of  the  election  petition  so  referred  to  them. 

dependant,  e^i  d6pit  des  expressions  si  soavent  r6p6- 
t6e8  '*  to  try  the  merits^  to  try  the  matter  of  the  petition^  to 
determine  the  merits  of  the  return  of  election,"  on  a  de 
tout  temps  divise  la  contestation  d'nne  election  et  admis 
des  moyens  de  forme  plaid6s  par  objections  pr61iminaires, 
dont  la  decision  avait  I'effet  de  terminer  la  contestation. 
J'oserais  dire  sans  craindre  de  commettre  une  grave 
errenr,  qu'il  a  6t6  jug6  autant  de  i)6titions  d'61ections 
snr  des  objections  pr6liminaires,  que  snr  le  m6rite  m6me 
de  ces  i>6titions.  Cependant  les  references,  faites  anx 
comity  charge  de  les  decider,  6taient  '^to  try  the 
merf75,"  malgrg  cela  on  n'a  jamais  eu  Tidfie  que  c'fetait 
forfaire  an  serment  "  to  try  the  merits  "  que  de  decider 
finalementdu  sort  d'une  petition  snr  des  moyens  de 
forme.  Telle  a  tonjours  6t6  la  jurisprudence  tant  en 
Angleterre  qu'ici,  depuis  que  la  decision  des  Elections 
contest^es  a  6t6  tran6f§r6e  de  la  Chambre  des  Communes 
a  des  comit^s  sp6ciaux  assermentes  pour  cet  objet,  c'est 
a  dire  pendant  un  siecle. 

On  ne  doit  done  pas  h^siter  a  conclure  que  ces  expres- 
sions ''  try  the  merits  "  signifiaient  dans  Tacte  imperial 
des  elections  contest6es  de  1770,  et  dans  notre  statut 
provincial  de  1861,  le  procds  (trial)  sur  les  objections 
preliminaires  aussi  bien  que  le  proces  (trial)  sur  le 
merite  de  la  petition. 

En  r^petant  les  mfimes  expressions  dans  I'acte  des 
elections  contestees  de  1878  et  1874  ainsi  que  dans  la 
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1878  3ge  Vic,  ch.  11,  sect.  48,  la  legislature  est  ceii86e  d'apres 
BrabaIrd  1^8  regies  ordinaires  d'interpretation  des  statats,  avoir 
-     ^'       adopts  et  conserve  rinterpr6tation  doiiii6e  anterieure- 

ment  a  ces  expressions.    Dans  la  section  48,  conform^ 

ment  a  la  jurisprudence  6tablie,  les  expressions  ''  try  the 
petition  "  ou  "  try  the  matter  of  the  petition  "  doivent 
avoir  la  m6me  signification  qu'auparavant. 

Cons^quemment  Tappel  do&n6  dans  ces  termes  doit 
aussi  comprendre  I'appel  d'un  jugement  qui,  quoique 
rendu  sur  des  objections  preliminaires  dteide  en  mfeme 
temps  le  m6rite  de  la  petition  et  an^antit  la  contestation. 

D'ailleurs  les  termes  de  la  section  48  donnant  le  droit 
d'appel  me  semble  ne  laisser  aucun  doute  sur  ce  sujet ; 
''  any  party  to  an  election  petition  under  the  said  Act, 
who  may  be  dissatisfied  with  the  decision  of  the  judge 
who  has  tried  such  petition,  on  any  question  of  law  or 
of  fact,  and  desires  to  appeal  against  the  same  etc."  C'est 
de  la  decision  que  Tappel  a  lieu,  non  pas  du  proces  {trial) 
et  cette  decision  pent  6tre  rendue  "  on  the  trial  of  a 
question  of  law  or  oifact.'^  Dans  le  cas  actuel  il  y  avait 
Tun  et  Tautre ;  et  c'est  de  la  decision  sur  les  questions  de 
fait  et  de  droit  que  Tappel  est  donn6,  sans  distinction 
d'appel  sur  le  m^rite  ou  sur  les  objections  preliminaires. 
La  loi  ne  fait  k  cet  6gard  ni  restriction  ni  distinctions,  et 
1&,  ou  elle  n'en  fait  pas,  il  n'est  pas  permis  au  juge  d'en 
faire. 

Four  ces  raisons,  je  suis  d'avis  que  I'appel  devndt  6tre 
re9u. 

Quant  aux  questions  soulev^es  sur  le  m6rite,  il  serait 
inutile  d'entrer  dans  leur  consideration,  puisque  la  ma- 
jorite  de  la  Cour  est  d'opinion  qu'il  n'y  a  pas  d'appel  du 
jugement  dont  on  se  plaint  en  cette  cause. 

Henbt,  J.  :— 

The  points  in  this  case  I  have  found  not  to  be  so  easily 
resolved  as,  at  the  hearing,  I  was  inclined  to  think 
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They  were  raised  by  two  issues,  numbers  one  and  four,       1^78 

in  the  shape  of  preliminary  objections,  by  the  Respon-  brIssard 

^ent  as  follows  : —  t     ^' 

Langevin. 

The  Respondent  asked  to  have  the  petition  dismissed      

because,  as  he  alleges, 

1st.  No  certified  copy  of  the  petition  was  served  upon 
him,  and 

2nd.  No  notice  of  the  presentation  of  the  petition  and 
of  the  bail  (cautionement)  was  served  upon  him. 

The  learned  Judge  before  whom  the  matter  came 
decided  in  favor  of  the  Respondent  on  both  points  ;  and 
dismissed  the  petition  with  costs.  From  that  judgment 
the  Petitioners  appealed  to  this  Court ;  and,  in  addition 
to  the  claim  of  the  correctness  of  that  decision,  the  Re- 
spondent takes  the  ground  that,  inasmuch  as  the  merits 
of  the  petition  were  not  heard  and  adjudicated  upon  by 
the  learned  Judge,  no  appeal  will  lie. 

I  will  deal  with  the  latter  objection  first,  as  it  touches 
the  jurisdiction  of  this  Court  to  try  the  merits  of  the 
judgment  given  on  the  other  points  at  issue. 

The  appeal  directly  to  this  Court  in  controverted 
election  cases  is  given  by  section  48  of  the  Dominion 
Act  of  1875,  entitled  :  "  An  Act  to  establish  a  Supreme 
Court  and  a  Court  of  Exchequer  for  the  Dominion  of 
Canada.'' 

It  provides  for  the  repeal  of  sections  33,  34  and  36  of 
the  Controverted  Elections  Act  of  1874,  and  enacts  that : 

Any  party  to  an  election  petition  under  the  said  Act,  who  may  be 
dissatisfied  with  the  decision  of  the  Judge  who  has  tried  such  petition 
on  any  question  of  law  or  of  faety  and  desires  to  appeal  against  the 
same,  may  appeal  to  this  Court.  And  the  appeal  shall  thereupon  be 
heard  and  deteiinined  by  the  Supreme  Coiuii,  which  shall  pronounce 
such  judgment  upon  questions  of  law  or  of  fact,  or  both,  as  in  the 
opinion  of  the  said  Court  ought  to  have  been  given  by  the  Judge  whose 
decision  is  appealed  from. 

It  also  empowers  this  Court  to  make  orders  as  to  the 
money  deposited  ;  as  to  the  costs  of  the  appeal ;  and  also 

23 
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1878      for  the  taking  of  farther  evidence  when   improperly 
Brassard  rejected,  and  it  farther  provides  : 

Lanoevix        Tliat  the  Registrar  shall  certify  to  the  Speaker  of  the  House  of 

Commons  the  judgment  and  decision  of  the  Court  upon  the  several 

questions,  as  well  of  fact  as  of  law.  upon  which  the  Judge  appealoii 
from  might  otherwise  have  determined  and  certified  hL<  decision  in 
pursuance  of  the  said  Act,  in  the  same  manner  as  the  said  Judge 
should  otherwise  liave  done,  and  with  the  same  effect,  A'c. 

The  thirty-third  section  of  the  Act  of  1874,  so  repeal- 
ed, provided  for  appeal  from  the  Judge  to  the  Court 
of  Review  in  Quebec  or  Montreal,  as  the  case  might  be. 
as  follows : 

Provicle<l  also  that  in  the  Province  of  Quebec^  any  party  to  the 
petition  may,  after  depositing  the  neccessar}'  sum  of  money  as  security. 
Ac,  file  in  the  same  oflSce  an  inscription  for  review,  notice  of  which 
must  be  given  to  each  of  the  opposite  parties,  &c.,  •  •  •  and  all 
other  proceedings  shall  be  had  as  in  a  case  of  revietr.  And  the 
Court  shall  determine  and  certify'  its  determination  and  decision  to 
the  Speaker  upon  the  several  points  and  matters,  as  well  of  fact  as  of 
law,  &c. 

as  in  section  48  of  the  other  Act  hereinbefore  first 
quoted. 

Section  34  provides  for  the  appeals  to  be  made  to  the 
Court  of  Review  at  Quebec  or  Montreal ,  as  the  case  might 
be. 

Section  36 — 

Provided,  also,  that  in  any  other  of  the  Provinces  any  party  to  the 
petition  who  may  be  dissatisfied  with  the  decision  of  the  Judge  on 
any  question  of  law  or  of  facty  and  desiresto  appeal  against  the  same, 
may,  within  eight  days  from  the  day  on  which  the  Judge  has  given 
his  decision,  deposit  in  the  Court  of  which  the  said  Judge  is  a  mem- 
ber, with  the  proper  officer  of  the  Court,  <fec.,  the  sum  of  one  hundred 
dollars,  Ac,  by  way  of  security  for  costs,  &c. 

The  matter  of  the  petition  is  then  to  be  set  down  "  for 
hearing  before  the  full  Court."  And  the  said  appeal 
shall  thereupon  be  heard  and  determined  by  the  said 
full  Court,  and  the  judgment  shall  be  pronounced  both 
upon  questions  of  law  and  of  fact,  as  should,  in  the 
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opinion  of  the  said  Court,  have  been  delivered  by  the      1^78 
said  Judge,  with  the  same  conclusion  as  to  the  power  to  Brassard 
dispose  of  the  deposit  and  the  costs  of  the  appeal,  the  cer-  j^^^^^yjy 

tificate  to  the  Speaker,  and  the  finality  of  the  judgment      

in  substance  as  in  the  section  which  gives  the  api>eal  to 
this  Court. 

Under  the  circumstances  in  this  case,  then,  could  a 
party,  dissatisfied  with  the  decision  of  a  Judge  of  the 
Superior  Court  of  Quebec  as  to  the  preliminary  objec- 
tions, appeal  to  the  whole  Court  ?  By  the  Act  the  pre- 
liminary questions  may  be  tried  by  the  Court  or  a  Judges 
and  sections  3  and  7  declare  what  "  the  Court "  and 
"  the  Judge,"  when  used  in  the  Act,  shall  mean.  Section 
3  provides : — 

III  this  Act  and  for  the  purposes  thereof,  the  expression,  "  the 
Coui-t,"  as  respects  elections  in  the  several  Provinces  hereinafter 
mentioned  respectively,  shall  mean  the  Courts  hereinafter  mentioned^ 
or  any  Judges  thereof,  &c. 

And  section  7  provides : — 

The  expression,  "  the  Judge,"  shall  mean  the  Judge  trying  the 
election  petition,  or  performing  any  duty  to  which  the  enactment  in 
which  the  expression  occurs  has  reference,  Ac. 

■ 

Section  10  provides  for  the  filing  of  preliminary 

Objections  or  grounds  of  insufficiency  which  he  may  have  to  urge 
against  the  petition  or  the  Petitioner,  or  against  any  further  proceed- 
ings thereon ',  and  the  Court,  or  any  Judge  thereof,  shall  hear  the 
parties  upon  such  objections  or  grounds,  and  shall  decide  the  same  in 
a  summary  manner. 

I  have  no  doubt  that  the  objections  taken  were  legiti- 
mate ones  in  this  case,  which,  if  proved,  would  be 
sufficient  to  cause  the  dismissal  of  the  i>etition,  but  the 
consideration  of  which  I  consider  unnecessary. 

By  the  Act  of  18Y4  no  part  of  the  proceedings  in 
regard  to  preliminary  objections  need  necessarily  come 
before  "  the  Court " ;  for  section  8  makes  a  Judge  "  the 
Court,"  with  plenary  powers.  The  Judge  who  tries  the 
preliminary  objections  is,   for  the  time  being,  "  the 
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1878  Court,''  and,  if  so,  no  appeal  to  the  whole  Conrt  would  lie, 
BRA88AKD  unless  expressly  provided  by  the  Statute.  I  think,  there- 
Lanobvtk  ^^^^'  ^^  appeal  would  lie  to  the  whole  Court.    Section  7 

says  that ''  the  Judge  "  shall  mean  not  only  the  Judge 

trying  the  petition,  but  a  Judge  performing  any  duty  to 
which  the  enactment  in  which  the  expression  occurs  has 
reference. 

Section  33  provides  for  an  appeal  to  the  whole  Court 
within  "  eight  days  from  the  day  on  which  the  Judg'e 
has  given  his  decision,"  and  for  the  hearing  of  the  appeal, 
and  enacts,  that  all  other  proceedings  shall  be  had  as  in 
a  case  of  Review. 

It  has  been  contended  that  an  appeal  will  only  lie 
from  the  decision  of  the  Judge  who  tried  the  merits  of 
the  petition,  and  not  from  the  Judge  who  tried  the  pre- 
liminary objections.  Section  33,  however,  gives  an 
appeal  from  the  decision  of  "  the  Judge,"  without  any 
distinction,  as  between  the  Judge  trying  the  preliminary 
objections  and  the  Judge  trying  the  merits  of  the 
petition.  The  words  ''performing  any  duty,"  would, 
no  doubt,  in  some  respects,  and  for  some  purposes,  apply 
to  and  include  the  Judge  trying  the  preliminary  objec- 
tions. The  section  in  question  says,  in  substance,  that 
"  the  Judge  "  shall  mean  and  include  a  Judge  other 
than  the  Judge  trying  the  petition,  but  it  may  not  still 
be  applicable  to  "  the  Judge  "  trying  the  preliminary 
objections  and  still  have  abundant  application  otherwise. 
If  it  be  considered  wise  or  necessary  that  the  party 
against  whom  a  decision  is  given  on  a  trial  of  the  merits 
should  be  entitled  to  an  appeal,  why  should  there  not 
be  an  appeal  when  an  erroneous  judgment  on  the  pre- 
liminary objections  deprives  the  petitioner  of  a  trial  on 
the  merits,  and  leaves  the  Respondent  illegally  in  his 
seat.  I  cannot  conclude  the  Legislature  intended  to 
leave  parties  interested  and  the  status  of  the  Legislature 
itself  dependent  to  such   an  extent  on   the  decision 
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of  any  one  Judge  with  out  appeal.    The  question  here      ^878 
is  however  not  so  much,    what     the    intention    was,  Brassard 
but  whether  an  appeal  in  such  a  case  is,  by  legisla-  Laj^qb^^jj 

tion,  provided.    That  it  is  not  by  express    provision      

is  clear,  and  I  must  confess  I  find  no  little  difficulty 
in  arriving  at  the  conclusion  that  it  is  necessarily 
to  be  implied.  The  words  of  the  clause  giving  the 
appeal  to  this  Court  provide  for  such  appeal  only 
from  "  the  decision  of  the  Judge  who  has  tried  such 
petition  ; "  and  the  five  latter  words,  being  clearly  words 
of  limitation,  we  cannot  extend  the  provision  beyond 
them,  unless  by  other  parts  of  the  Act  it  is  patent  they 
were  not  intended  to  be  so  construed.  I  have  sought 
in  vain  for  anything  in  any  of  the  enactments  to  justify 
the  conclusion  that  the  restrictive  words  in  question 
were  not  intended  to  have  their  full  efiect.  If  the  Leg- 
islature intended  an  appeal  should  be  had  from  the 
judgment  on  the  preliminary  objections,  the  restrictive 
words  were  unfortunately  used ;  but  I  feel  myself  bound 
to  interpret  the  several  Statutes  as  I  find  the  wording 
of  them  requires  irrespective  of  results. 

What  is  meant  by  the  words  "  tried  the  petition  "  ? 
They  are,  to  my  mind,  intended  to  distinguish  between 
the  Judge  who  has  tried  the  merits  of  the  petition  from 
a  Judge  who  may  have  tried  the  preliminary  objections-  • 

Section  18  of  the  Act  of  1874,  provides  that  every 
election  petition  shall  be  tried  by  one  of  the  Judges^ 
&c.,  without  a  jury ;  and  settles  where  the  trial  shall 
take  place. 

"The  Judge  who  has  tried  the  petition,"  is  here 
pretty  plainly  indicated,  and  certainly  does  not,  in  my 
opinion,  include  the  Judge  who  tries  the  preliminary 
objections.  It  is  not  necessarily  the  same  Judge  who 
tries  both ;  and  although  it  may  be  asserted  that  the 
Judge  who  tries  the  preliminary  objections  does  indi- 
rectly, as  in  this  case,  determine  the  election,  and  in 
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1S78      that  way  try  the  petition^  is  such  a  tral  what  the  Statute 
BtLJuihAUD  refers  to  ?    I  have  had  no  small  difficulty  on  that  point ; 

m 

Lamokwiv   ^^^  ^  cannot  see  my  way  clear^  after  a  studioua  con- 

sideration  of  all  the  legislation  upon  the  subject,  to  the 

conclusion  that  such  should  be  the  proper  legal  inter- 
pretation of  the  words  by  which  an  appeal  is  pro- 
vided. The  clause  giving  the  appeal  to  this  Court,  as 
also  those  giving  the  appeal  to  the  other  Courts  under 
the  Act  of  18Y4,  clearly  point  to  a  final  judgment  and 
report  to  the  Speaker ;  and  if  it  was  intended  that  the 
judgment  on  preliminary  objections  should  be  the  sub- 
ject of  an  appeal,  no  final  judgment  could  in  many  cases 
be  given,  and  the  matter  would,  in  case  of  reversal, 
have  to  go  back  to  a  Judge  to  try  the  merits  of  the 
petition.  For  such  there  is  no  statutory  provision ;  and 
when  considering  the  words  of  limitation  I  have  men- 
tioned in  connection  with  that  fact,  and  the  provision 
for  the  peculiar  and  final  judgment  to  be  given  on 
appeal,  and  report  of  the  same  to  the  Speaker,  I  feel 
myself  bound  to  conclude,  either  that  no  appeal  in  such 
cases  was  intended,  or,  that  if  it  was,  the  legislation  for 
it  is  defective*  Section  29  of  the  Act  of  1874  provides 
that  the  Judge  shall,  after  eight  days  from  the  time  of 
his  decision,  unless  in  case  of  an  appeal,  certify  his 
•  determination  to  the  Speaker,  and  it  shall  be  final ;  and 
the  same  provision  for  eight  days'  time  for  an  appeal  is 
given  in  section  82,  where  provision  is  made  for  a  de- 
cision upon  a  *'  special  case  "  agreed  upon.  Section  10 
which  provides  for  the  trial  of  preliminary  objections, 
has  no  such  time  given,  but  says  that 

The  parties  shall  be  heard  upon  the  objections  and  grounds,  and 
that  the  Court  or  a  Judge  shall  decide  the  same  in  a  summary  manner. 

The  distinction  that  thus  appears  as  to  the  judgment 
in  the  latter  case  from  those  under  sections  29  and  82, 
would  lead  to  the  conclusion  that  on  the  trial  under 
section  10,  no  appeal  was  contemplated.     There  are. 
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however,  several  reasons  in  opposition  to  those  I  have      1878 
mentioned,  but  I  cannot  help  feeling  that  they  are  not  bbas&I&d 
sufficient  to  control  those  I  have  given  for  the  conclu-  .     ^' 

sions  I  have  arrived  at.    Taking  this  view,  it  is  on-      

necessary  for  me  to  refer  to  the  remaining  points. 

Appeal  quashed  with  costs. 
Solicitors  for  Appellants :  Langelier  Sf  Langelier. 
Solicitor  for  Respondent :  H.  Cyrias  Pelletier. 


JAMBS  SCOTT Appellant;     1878 

Jan.  26. 


AND 

THE  QUEEN Respondent. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN^S  BENCH  FOR 

LOWER  CANADA— (APPEAL  SIDE). 

Larceny — Unstamped  Promissory  Note — Valuable  Security — 32  &  33 

Vic.,  ch.  21  D. 

8,  WM  indiotedi  tried  and  convicted  for  stealing  a  note  for  the  pay- 
ment and  value  of  $258.33,  the  property  of  A.  McC.  and  another. 
The  evidence  showed  that  the  promissory  note  in  question  was 
drawn  by  A.  McC.  and  C.  R.,  and  made  payable  to  8*8  order. 
The  said  note  was  given  by  mistake  to  8,,  it  being  supposed 
that  the  sum  of  $258.33  was  due  him  by  the  drawers,  instead  of 
a  less  sum  of  $175.00.  The  mistake  being  immediately  discovered| 
8.  gave  back  the  note  to  the  drawers,  unstamped  and  unindorsed, 
in  exchange  for  another  note  of  $175.00.  An  opportunity  occur- 
ring, 8.  afterwards,  on  the  same  day,  stole  the  note ;  he  caused 
it  to  be  stamped,  indorsed  it,  and  tried  to  collect  it. 


April  25. 


^Prbsbmt.— Sir  William  Buell  Richards,  C  J.,  and  Ritchie,  Strong, 
TaBchereau,  Foumier  and  Henry,  J  J. 


U 
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1878       Held, — On  appeal  reversing  the  judgment  of  the  Court  of  Queen's 

^^^  Bench  for  Lower  Canada  (Appeal  side),  that  S.  was  not  guilty  of 

1,^  larceny  of  "  a  note  "  or  of  "  a  valuable  security  "  within  the 

The  Qubbn.         meaning  of  the  Statute,  and  that  the  offence  of  which  he  was 

guilty  was  not  correctly  described  in  the  indictment. 

The  prisoner,  James  Scotty  was  tried  and  convicted  on 
8  charge  of  stealing  "  a  note  for  the  payment  of  and  of 
the  value  of  $258.38,  the  proi>ert7  of  Archibald  McCaUum 
and  Charles  Read,''  at  the  March  Term,  18YY,  of  the 
Court  of  Queen's  Bench  (Grown  Side)  sitting  at  Mon- 
treal. 

Mr.  Justice  Ramsay,  holding  that  Court,  reserved  the 
following  case  for  the  Court  of  Queen's  Bench  sitting  in 
Api>eal  and  Error. 

"  Province  of  Quebec,  )  In  the  Couet  op  Queen's 
"  District  of  Montreal.   \  Bench. 

(Crown  Side). 

March  Term,  1877. 

"  No.  90.  ) 

"  The  Queen  I  On  Conviction  of  Stealing  a  Valuable 

"  vs.  [  Security. 

"  James  Scott.  J 

**  Case  reserved  for  the  Court  of  Queen's  Bench  sitting 
"  in  Appeal  and  Error. 

"'  Prisoner  was  indicted  for  stealing  a  note  for  the 
''pajrment  and  value  of  ($258.33)  two  hundred  and 
"  fifty-eight  dollars  and  thirty-three  cents,  the  property 
'' of  Archibald  McCallum  and  another.  The  evidence 
**  showed  that  the  promissory  note  in  question  was 
"drawn  by  Archibald  McCallum  and  Charles  Read^  and 
"  made  payable  to  the  prisoner's  order.  The  said  note 
"  was  given  by  mistake  to  prisoner,  it  being  supposed 
"  that  the  sum  of  ($258.33)  two  hundred  and  fifty-eight 
"dollars  and  thirty-three  cents  was  due  him  by  the 
"  drawers,  instead  of  a  less  sum  of  ($175.00)  one  hundred 
"  and  seventy-five  dollars.  The  mistake  being  immedi- 
'Hely  discovered,  prisoner  gave  back  the  note  to  the 
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"  drawers,  unstamped  and  unindorsed,  in  exchange  for     1878 
"  another  note  of  (|17fi.OO)  one  hundred  and  seventy- jxiJlS'soaTT 
"  five  dollars.  An  opportunity  occurring,  prisoner  after-  r^^^  qubrk 

"  wards,  on  the  same  day,  stole  the  note ;  he  caused      

'*  it  to  be  stamped,  indorsed  it,  and  tried  to  collect  it.  He 
'*  was  convicted,  and  I  reserved  the  following  questions 
"  for  the  consideration  of  the  Court : — 

"  First :  Whether  an  unstamped  promise  to  pay  is  a 
**  promissory  note  or  a  valuable  security  ? 

'*  Second :  Whether  in  the  hands  of  the  drawers  it  was 

such  property  as  to  be  the  subject  of  larceny  ? 

*'  And  I  postponed  the  judgment  until  such  questions 
are  decided,  and  recommitted  the  prisoner  to  prison. 

''  (Signed)  T.  E.  Bamsat,  J. 

"  Montreal,  11th  June,  1611  r 

The  reserved  case  was  heard  in  the  fall  Court  and 
the  conviction  sustained.  Chief  Justice  Dorian  and  the 
late  Mr.  Justice  Sanborn  dissenting. 

Due  notice  to  appeal  to  the  Supreme  Court  of  Canada 
was  given  to  the  Attomey-Q^neral  of  the  Province  of 
Quebecy  within  fifteen  days  from  the  rendering  of  the 
above  judgment,  as  required  by  sec.  49  of  the  Act. 

The  prisoner,  being  poor,  was  unable  to  make  any 
deposit  to  appeal,  but  fyled  in  the  office  of  the  Clerk  of 
the  Court  of  Appeals  a  petition  in  forma  pauperis  to  be 
allowed  to  obtain  the  papers  from  that  office. 

Mr.  Frank  Keller,  for  Appellant : — 

The  indictment  contains  but  one  count :  that  of  '*  fel- 
oniously stealing  one  note  for  the  payment  of  and  of 
the  value  of  $258.83,  the  property  of  A.  McC.  and 
another."  This  note,  payable  to  appellant's  order,  was 
unstamped  and  unindorsed  when  stolen.  In  order  to 
obtain  a  conviction  under  82  and  83  Vic,  c.  21,  it  was 
the  duty  of  the  Crown  prosecutor  to  have  evidence  that 
the  Api>ellant  had  stolen  '*  money  or  a  valuable  secur- 

24 
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1878     ity."    Now,  all  the  English  authorities  go  to  prove  that 
jAMBTscoTTan  ordinary  unstamped  note    cannot  be  "a  valuable 

Thb  Qubbx  s^^ri^y  ^  *^®  hands  of  the  owner."  The  Canadian 
Statute  which  allows  a  bond  fide  holder  of  a  pro- 
missory note  to  cure  the  defect  by  affiTing  double 
stamps,  does  not  alter  the  case.  A  note,  con- 
sidered as  a  valuable  security,  is  only  deemed  equal 
in  value  to  the  unsatisfied  amount  of  money,  for  the 
securing  or  for  the  payment  of  which  it  is  applicabla 
There  was  no  amount  due  upon  this  not^  and  it  cannot 
have  been  of  any  value  to  the  owner,  as  it  was  stolen 
before  it  was  negotiated.  See  Rex  v.  Phipoe  (1) ;  R.  v. 
Mead  (2) ;  jR.  v.  Bingley  (8) ;  jR.  v.  Perry  (4) ;  Ru$$eU 
on  Crimes  (5) ;  Caverly  v.  Caverly  (6) ;  Rez  v.  WdUh 
(1) ;  Reg.  V.  Yates  (8)  ;  The  case  of  R,  v.  West  (9) ;  was 
relied  upon  by  the  Court  below,  but  it  does  not  apply. 
The  case  of  West  was  an  indictment  against  i^e<2eru;ik 
West  for  stealing  <£95  in  money,  and  against  Elizabeth 
West,  his  wife,  for  receiving  <£5  in  money,  part  of  said 
<£95,  knowing  them  to  have  been  stolen.  The  money 
stolen  consisted  in  bank  notes,  and  the  only  question 
raised,  was  whether  bank  notes  not  in  actual  circulation 
could  be  the  subject  of  larceny  as  money,  under  section 
18  of  14  and  15  Vict.,  ch.  100,  similar  to  section  25  of  82 
and  88,  ch.  29,  of  the  Dominion  Acts,  which  declare  it 
sufficient  to  describe  bank  notes  in  an  indictment  as 
money. 

It  cannot  be  seriously  argued  that  there  is  any  simi- 
larity between  taking  a  bank  note  and  a  promissory 
note  made  by  the  drawer,  especially  when  the  Statute 
declares  that  stealing  bank  notes  is  equivalent  to  steal- 
ing money. 

(1)  2  Leach  673.  (5)  Greaves'  Bd.,  voL  2,  p.  344. 

(2)  4  C.  &  P.  535.  (6)  3  U.  C.  Q.  B.  (O.S.)  33S. 

(3)  5  C.  &  P.  602.  (7)  R.  &  R.  215. 

(4)  1  Denn,  69.  (8)  1  Mood.  C.  C.  170, 

(9)  7  Cox  C.  C.  186. 
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The  honorable  Judges  who  delivered  tie  judgment  of     1^78 
the  full  Court  acknowledged  the  decision  was  contrary  jAifBTsooTT 
to  English  precedents.    This  judgment,  if  sustained  by  ,p^^  qVebk 

the  Supreme  Court  of  the  Dominion  of  Canada,  would      

over-rule  the  former  decisions  existing  on  this  point. 

Our  criminal  law  being  based  on  the  English  criminal 
law  should  follow  the  English  precedents.  The  reason- 
ing of  the  honorable  the  Chief  Justice,  and  the  grounds 
urged  by  the  different  authorities  cited,  prisoner's  coun- 
sel re8i)ectfally  submits  are  clear  and  ought  to  be  sus- 
tained. 

Mr.  C.  P.  Davidson,  Q.  C,  for  the  Crown : 

The  prisoner  was  convicted  for'stealing  a  note.  In 
Art.  2844  C.  C.  L.  C,  we  have  the  definition  of  a  pro- 
missory note.  Under  this  section  the  moment  the  note 
got  into  the  possession  of  the  Appellant  it  was  a  legal 
instrument.  The  English  cases  cited  by  Appellant's 
Counsel  do  not  apply,  for  the  law  was  not  the  same 
when  these  decisions  were  rendered  as  ours  is  now. 
In  the  Canadian  Statute  the  following  words  have  been 
added  '*  evidencing  title  to  any  chattel  or  money."  The 
importance  of  these  words  has  not  been  taken  into  con- 
sideration by  the  learned  Judges  who  differed  in  the 
Court  below.  It  is  argued  that  the  note  was  unstamped 
and  unindorsed,  but  the  endorsation  by  Scott  is  not  of 
the  essence  of  the  note,  neither  is  the  stamp,  for  the  note 
can  be  legalized  here  by  affixing  double  stamps. 

The  case  of  R.  v.  Walsh  (1),  relied  on  by  the  Api)el- 
lant,  has  been  twice  overruled :  1st.  by  jR.  v.  Metcalfe 
(2) ;  and  2nd.  By  R,  v.  Heath  (8).  The  case  of  Reg.  v. 
West  (4),^  where  it  was  held  that  bank  notes  in  the 
hands  of  a  bank,  and  not  in  circulation,  could  be  the 
subject  of  larceny,  is  a  case  in  point. 

(1)  R  4!k  R  215.  (3)  2  Mood,  57. 

(2)  1  Mood,  C.  C.  433.  (4)  7  Cbx,  C.  C.  185. 
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1878         Mr.  F.  Keller,  in  reply  :— 
Jambs  Soon     There  is  HO  difference  between  a  promissory  note 
The  Qukkn.  ^^^^  ^^^  &  promissory  note  in  England.    In  the  case  of 

R,  V.  Heath  (1)  there,  the  cheque  was  taken,  not  from 

the  hands  of  the  drawer,  but  from  the  servant.  It  be- 
came a  valuable  security  because  it  was  taken  frt>m  a 
third  party.  In  no  case  whatever  is  the  case  of  22.  v. 
Heath  referred  to  as  overruling  R,  v.  Walsh  (2). 

ElTOHIE,  J.  :— 

A  note  was  made  payable  by  the  prosecutors  to  the 
prisoner's  order  and  given  to  him.  It  having  been 
discovered  that  a  mistake  had  been  made  in  the 
amount  for  which  the  note  was  drawn,  the  prisoner 
returned  it  to  the  drawers,  unstami>ed  and  unin- 
dorsed. On  the  same  day  prisoner  stole  the  note, 
caused  it  to  be  stamped,  indorsed,  and  tried  to  collect 
it.  He  was  indicted  "for  stealing  a  note  for  the 
payment  and  value  of  $268.83,  the  property  of 
Archibald  McCallum  and  another,  the  drawers." 
He  was  convicted,  and  the  learned  Judge  reserved  for 
the  consideration  of  the  Court  the  following  ques- 
tions : — 

First  Whether  an  unstamped  promise  to  pay  is  a 
promissory  note  or  a  valuable  security  ? 

Second.  Whether,  in  the  hands  of  the  drawers,  it  was 
such  property  as  to  be  the  subject  of  larceny  ? 

The  conviction  was  sustained  by  a  majority  of  the 
full  Court,  the  Chief  Justice  and  Mr.  Justice  Sanborn 
dissenting. 

The  Statute  under  which  the  prisoner  was  indicted 
and  convicted  is  the  82  and  88  Vic,  ch.  21,  and  the 
sections  bearing  on  this  case  are  sections  1  and  15.  Sec- 
tion 1  provides  : — 

(1)  2  Mood,  57.  (2)  R,  &  R  215. 
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That  in  the  interpretation  of  this  Act  the  term  ''  valuable  securi-       1878 


ty"  shall  include,  in ^er  aZia,  any  debenture,  deed,  bond,  bill,  no  ^6,  -    ^''^ 
warrant,  order,  or  other  security  whatsoever,  for  money  or  for  pay-         |,^ 
ment  of  money,  whether  of  Canada  or  of  any  Province  therein,  or  of  Thb  Qubbk. 
the  United  Kingdom,  or  of  any  British  Colony,  or  possession,  or  of      ""—" 
any  foreign  State,  or    any  document  of  title  to  lands  or  goods  as 
hereinbefore  defined,  and  any  stamp  or  writing  which  secures  or 
evidences  title  to,  or  interest  in,  any  chattel,  personal,  or  any  release, 
receipt,  discharged  or  other  instrument  evidencing  payment  of  money 
or  the  delivery  of  any  chattel  personal;  and  every  such  valuable 
security  shall,  where  value  is  material  he  deemed  to  he  of  value  equal 
to  that  of  such  unsatisfied  money,  chattel  personal,  share,  interest  or 
deposit  for  the  securing  or  payment  of  which,  or  delivery,  or  transfer, 
or  sale  of  whioh,  or  for  the  entitling  or  evidencing  title  to  which  such 
valuable  security  is  applicable  or  to  that  of  such  money  or  chattel 
personal,  the  payment  or  delivery  of  which  is  evidenced  by  such   ' 
valuable  security. 

And  section  15  declares  that : — 

Whosoever  steals  or  for  any  fraudulent  purpose  destroys,  cancels, 
obliterates  or  conceals  the  whole  or  any  part  of  any  valuable  security 
other  than  a  document  of  title  to  lands  is  guilty  of  felony  of  the  same 
nature  and  in  the  same  degree,-  and  punishable  in  the  same  manner 
as  if  he  had  stolen  any  chattel  of  like  value  with  the  share,  interest 
or  deposit,  to  which  the  security  so  stolen  relates,  or  with  the  money 
due  on  the  security  so  stolen  or  secured  therehy  and  remaining  unsat- 
sified,  or  with  the  value  of  the  goods  or  other  valuable  thing  repre- 
sented, mentioned  or  referred  to  in  or  by  the  security. 

I  think  it  capable  of  easy  demonstration  that  at  the 
time  this  document  was  stolen  it  was  neither  a  "  note," 
nor  a  valuable  securitywithin  the  meaning  of  the  Statute. 
If  it  was  of  any  appreciable  value  to  the  owner  as  a 
mere  piece  of  pai>er,  the  prisoner  was  not  indicted  for 
stealing  it  as  such,  and  therefore  on  this  indictment  for 
stealing  a  note  could  not  be  convicted. 

The  document  was  not  at  the  time  it  was  stolen,  as 
against  the  makers,  valid  and  obligatory,  so  that  in 
whosesoever  hands  it  might  come  for  valuable  consider- 
ation it  would  be  productive  and  available  against  the 
makers. 

The  note  was  not  stamped  when  stolen.    The  11th 
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1878  section  of  the  Stamp  Act  then  in  force  declared  that  if 
JjofuScaTT any  person  in  Canada  makes,  &c.,  ''any  promiaMry 
,-.     J-        note  "  chargeable  with  duty  under  31  Vic^  ch.  9,  before 

the  duty  or  double  duty  has  been  paid,  such  person  ahaU 

thereby  incur  a  i)enalty  of  $100,  and  save  only  in  case 
of  payment  of  double  duty  as  in  12th  section  proyided, 
such  instrument  shall  be  invalid  and  of  no  effect  in  law 
or  equity.    The  12th  section  provides : — 

No  party  to  or  holder  of  any  piomiaaoiy  note,  drift  or  bili  of 
exchange,  shall  mcur  any  penalty  by  reason  of  the  duty  theraan  not 
haying  been  paid  at  the  proper  time  and  by  the  other  party  or 
parties,  provided  that  at  the  time  it  came  into  his  hands  it  had  affixed 
to  it  stamps  to  the  amount  of  the  duty  apparently  payable  upon  it, 
that  he  had  no  knowledge  that  they  were  not  affiaced  at  the  proper 
time  and  by  the  proper  party  or  parties,  and  that  he  pays  the  doaUe 
duty  or  additional  duty  as  soon  as  he  acquires  such  knowledge,— ^md 
any  holder  of  such  instrument  may  pay  the  duty  thereon  and  give  it 
validity,  under  section  eleven  of  this  Act,  without  beooming  a  party 
thereto.  In  this  section  the  word  "  duty  "  indndes  any  doaUe  or 
additional  duty  payable  under  the  said  section  eleven. 

It  is  therefore  clear,  that  the  all^^ed  note,  not  having 
been  stamped  by  the  makers,  and,  indeed,  never 
proi>erly  stamped,  was,  under  the  Stamp  Acts,  of  no 
effect  in  law  or  equity. 

At  the  time  this  paper  was  taken  it  was  not  then  a  valid 
or  binding  undertaking  to  pay  or  secure  any  aum  of 
money,  nor  yet  intended  so  to  be,  and  if  the 
maker  did  not  stamp  it,  and  never  intended  it  should 
be  stamped,  surely  the  law  never  contemplated 
that  in  the  event  of  such  a  paper  being  stolen, 
it  could  be  legally  stamped  by  the  thief|  and  so, 
by  the  act  of  the  thief,  vitality  and  effect  should  be 
given  to  that  which  otherwise  would  be  wholly  void  and 
of  no  effect,  either  at  law  or  in  equity.  I  can  find  no 
provision  in  the  law  for  making  the  stamping  by  such 
a  party  effective. 

But,  independent  of  this,  the  Statute  only  dedaree 
that  the  party  stealing  a  valuable  security  shall  be 
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guilty  of  felony  of  the  same  nature  and  in  the  same  de-      ^^^ 
gree,  and  punishable  in  the  same  manner,  as  if  he  had  jam bs  Soon 
stolen  any  chattel  of  the  like  value  with  the  same,  &c.,  xhb  Qukbh. 

"  or  with  the  money  due  on  the  security  so  stolen  or  secured      

thereby  and  remaining  unsatisfied " ;  so  if  there  is  no 
money  due  on  the  security  so  stolen  nor  secured  thereby 
and  remaining  unsatisfied,  what  is  the  nature  of  the 
felony  and  degree  and  punishment  to  which  he  is  liable  ? 
And  thus  we  find  in  Archibold  (!)  the  form  of  the  in- 
dictment for  stealing  a  bill  or  note  contains  the  averment, 
that  the  sum  "  payable  and  secured  by  and  upon  the  said 
Bill,  being  then  due  and  unsatisfied,"  and  in  the  text  it 
is  stated ;  *'so  that  to  show  that  the  stealing  of  a  bill,  or 
note,  or  cheque  is  punishable  within  the  7  &  8  Oeo,  4 
0.  29,  s.  5  (which  is  couched  in  the  same  language  as  sec- 
tion 15  of  the  Dominion  Act),  it  is  necessary  to  show  that 
some  amoxmt  of  money  is  due  upon  it  or  secured  by  it 
and  remaining  unsatisfied,  and  that  is  not  done  by 
merely  stating  it  to  be  a  bond,  bill  of  exchange,  pro- 
missory note  or  order  for  money  or  payment  of  money, 
for  it  may  have  been  paid ;"  and  in  the  case  of  the 
Queen  v.  Lowrie  (2),  in  which  the  indictment  was  in  a 
similar  form,  and  where  it  was  determined,  that  an  in- 
dictment, under  the  24  and  25  Ftc,  cap.  96  Sec.  27,(which 
uses  similar  language  to  our  own  Statute,)  for  stealing  a 
valuable  security  must  particularize  the  kind  of  valuable 
security  stolen.  Bovill,  C  J.,  delivering  the  judgment  of 
the  Court,  speaking  of  the  document  proved,  says :  *'  It 
was  not  by  itself  a  document  entitling  Cairns  (the 
Prosecutor)  to  receive  the  money  from  Stafford.  More- 
over^  the  money  was  not  due  and  unsatisfied  at  the  time  the 
prisoner  took  the  agreement^ 

How  can  it  be  said  there  was  any  money  due  on  this 
pai>er  or  secured  thereby  ?  It  could  not  have  been  used 
by  the  drawer,  the  owner,  for  any  available  purpose 

(1)  1  Pp.  &  P.  464.  (2)  (3)  L.  R.  1  C.  C.  61. 
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1878  whatever,  either  as  a  pramiasory  note  or  a  TalnaUe 
jAMnScoTT security ;  nor,  as  regards  others,  could  what  prisoner 
ow.  /T'  «-.  stole,  have  been  sued  on,  or  made  available  by  any  one 

at  the  time  he  took  it,  in  the  unindorsed  and  unstamped 

state  in  which  it  then  was,  and  certainly  not  by  the 
prisoner  himself^  because,  if  he  sued  on  it,  it  would  be 
quite  open  to  the  maker  to  show  that  nothing 
was  due  or  owing  on  it,  and  that  the  claimant 
had  stolen  the  paper,  which  it  is  obvious  would 
be  a  clear  answer  to  his  action,  and  so  conduaively 
establish  that  the  instrument,  in  lieu  of  being  a  valuable 
security,  was  simply  a  piece  of  paper,  on,  or  by  which, 
there  was  no  money  due  or  secured,  and  no  unsatisfied 
money  for  securing  or  payment  of  which  the  paper  was 
applicable.  If  then  it  was  valueless  as  a  security  to  the 
maker  and  payee,  and,  at  the  time  it  was  taken,  to  all 
others,  it  not  being  then  indorsed  or  stamped,  had  the 
prisoner  been  apprehended  and  indicted  and  tried 
while  the  paper  continued  in  that  condition,  is  it  not 
self-evident  that  he  could  not  have  been  convicted  of 
stealing  a  promissory  note  or  a  valuable  security,  the 
paper  then  being  in  fact  and  in  law  neither  the  one  nor 
the  other.  If  this  be  so,  on  what  principle  can  it  be 
successfully  contended,  that  the  act  of  the  prisoner  in 
either  stamping  or  indorsing,  or  both,  subsequent  to  the 
taking,  and  wholly  unconnected  with  the  act  of  taking, 
and  while  still  retaining  the  paper  in  his  own  possession, 
or  under  his  own  control,  could  make  that  taking  lar- 
ceny, which  was  not  larceny  when  the  act  of  taking  was 
committed ;  for  when  he  took  the  note  firom  the  prosecu- 
tor, he  certainly  neither  stole  a  stamped  nor  an  indorsed 
note.  If  such  was  the  effect  of  his  dealing  with  the  paper, 
it  would  necessarily  follow,  that  it  was  not  the  taking 
which  constituted  the  larceny,  but  the  subsequent 
stamping  and  indorsing,  and  we  were  not  to  look  at  the 
condition  of  the  paper  when  the  larceny  was  actually 
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committed.    But  it  is  clear  that  neither  the  stamping      1878 
nor  the  indorsing  would  give  the  paper  any.  value  in  Jami^Tsoott 
the  i>o8se88ion  of  the  prisoner ;  because  the  mere  fact  nr^^  1* 
of  his  stamping  and  indorsing  the  paper  and  retaining      — ''''  ' 
it  in  his  own  hands  could  in  no  way  make  the  paper  a 
good  note,  or  a  valuable  security,  nor  in  my  opinion  in 
any  way  change  the  relative  position  of  the  parties  in 
respect  to  the  paper,  or  their  relative  rights  or  obligations. 

It  is  not  necessary  to  discuss  or  express  any  opinion 
as  to  what  might  have  been  the  possible  effect  of 
prisoner's  acts  had  he  stami)ed  and  indorsed  the  paper 
and  transferred  it  to  a  bondrftde  innocent  indorsee  for 
value,  whereby  it  might,  or  might  not,  have  become 
available  as  against  the  drawer  as  a  promissory  note, 
the  payment  of  which  he  could  or  in  view  of  the  stamp 
Acts  or  otherwise  he  could  not  resist. 

It  is  sufficient  for  us  to  say  that  on  the  present  indict- 
ment, we  think  the  prisoner  should  not  have  been  con- 
victed of  stealing  a  note  for  the  payment  and  value  of 
1258.88 ;  but  there  need  have  been  no  failure  of  justice  in 
this  case,  for  had  the  Prisoner  been  indicted  for  the  com- 
mon law  offence  of  simply  stealing  a  piece  of  paper,  and 
had  there  been  a  second  count  in  the  indictment  of  that 
character,  he  might  have  been  tried  for  that  crime  and 
convicted  as  in  Reg.  v.  Perry  (1) ;  Reg.  v.  Walls  (2) ; 
Reg.  V.  Yates  (8) ;  Reg.  v.  Clark  (4) ;  Reg.  v.  Frampton 
(6) ;  Reg.  v.  Rodtoay  (6) ;  Reg.  v.  Vy$e  (7) ;  and  other 
cases. 

Strange  /.,  I  am  of  the  same  opinion. 

Henbt,  J.  :— 

The  prisoner  was  indicted  for  stealing  ''  a  valuable 

(1)  1  C.  A  K.  725.  (4)  R.  &  H.  0.  C.  181. 

(2)  1  Eng.  L.  A  Eq.  568.  (5)  2  C.  &  K.  47. 

(3)  1  Mood.  C.  C.  170.  (6)  9  C.  &  P.  784. 

(7)  1  Mood.  C.  C.  218. 
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J  878      Becurity,"  in  the  8hai)e  of  a  promiflsory  note,  for  the  pay- 
Jam bTscott  men!  and  of  the  value  of  $258.83,  the  property  of  Arch- 
The  QuEEif  **^'^  McCallum  and  another.    The  note  was  made  by 
Archibald  McCallum  and  Charles  Read,  payable  to  pris- 
oner's order.    The  note  was  delivered  unstamped  to  the 
prisoner,  bnt  it  was  immediately  given  back  by  him  in 
the  same  state  and  unindorsed,  as  it  was  discovered  that 
the  amount  was  too  large,  and  he  received  a  note  in 
lieu  thereof  for  the  correct  amount  ($176).  The  {yrisoner 
afterwards,  on  the  same  day,  stole  the  note  first  men- 
tioned.   He  was  convicted,  and  the  learned  Judge  on 
the  trial  reserved  two  points : 

''  First,  Whether  an  unstamped  promise  to  pay  is  a 
promissory  note  or  a  valuable  security  ? 

'*  Second.  Whether,  in  the  hands  of  the  drawers,  it 
was  such  property  as  to  be  the  subject  of  larceny  ?" 

The  reserved  case  was  heard  in  the  full  Court,  and 
the  conviction  sustained  by  three  out  of  the  five  Judges 
who  heard  it,  and  it  has  come  to  this  Oourt  by  appeal 
from  that  decision. 

I  am  of  opinion  the  conviction  was  wrong  on  many 
grounds. 

In  the  first  place  the  indictment  charges  the  laroeny 
of"  a  note,"  being  the  note  in  question.  I  am  of  opinion 
it  was  not  a  note  at  all.  It  was  drawn  by  mistake, 
and,  although  delivered,  it  was  unstamped,  and,  there- 
fore, then  imperfect  as  a  note ;  and  the  re-delivery 
when  the  mistake  was  discovered  made  it  precisely  as 
if  never  made  or  delivered.  It  is  then  an  incomplete  in- 
strument in  the  hands  of  the  drawers,  with  no  intention 
or  idea  of  ever  completing  the  execution  or  delivery  of 
it,  or  of  making  any  use  whatever  of  it  as  a  note.  It  has 
been  argued  that  the  payee,  after  a  larceny  of  it,  might 
doable  stamp  it^  and  indorse  it  for  a  valuable  consideration 
to  a  third  party  without  notice  of  the  larceny,  and  that  the 
indorsee  would  thereby  acquire  a  right  of  action  to  re- 
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cover  the  amotuit  from  the  parties  whose  names  ap-      1878 
peared  as  the  makers.    I  can  find  no  law  to  sustain  JambTsoott 
this  pToi>08ition.    If,  indeed,  a  note  be  fally  executed,  ^^^  qubbk. 

and  passes  by  delivery  out  of  the  hands  of  the  drawer,      

is  endorsed  and  subsequently  stolen,  and  gets  into  the 
hands  of  an  innocent  holder  for  a  valuable  considera- 
tion, he  can  recover  it  from  the  drawer,  but  it  must  first 
have  the  character  of  a  note.  If  I  draw  a  note  to  the 
order  of  a  party,  and  lock  it  up  in  my  desk  to  be 
stamped  and  delivered  when  I  receive  a  consideration 
for  it,  and  my  desk  is  opened  and  the  note  stolen,  I 
know  of  no  law  to  oblige  me  to  pay  it.  When  I  execute 
and  deliver  a  note,  I  am  presumed  to  have  received  a 
consideration  for  it,  and  am  therefore  bound  to  pay  the 
legal  holder  or  indorsee,  but  it  would  be  contrary  to 
every  equitable,  and  I  may  say  legal,  principle  to  make 
me  pay  in  the  other  case,  where  I  received  no  value  or 
did  no  act  from  which  such  might  be  presumed.  There 
is  no  doubt  of  the  law  in  the  first  case,  but  I  can  find 
none  to  sustain  the  other  proposition.  Many  decisions, 
however,  run  in  the  opposite  direction. 

The  authorities  as  to  the  necessity  of  a  delivery  before 
liability  attaches  are  abundant. 

It  must  be  by  the  drawer  or  by  some  one  authorized 
by  him.  An  executor  cannot  complete  his  testator's  in- 
dorsement by  delivering  the  instrument  which  has  been 
already  signed  by  the  testator.  Bromage  v.  Lloyd  (1). 
Neither  indorsement  nor  acceptance  are  complete  before 
delivery  of  the  bill.  Cox  v.  Tray  (2) ;  Chapman  v.  Cot- 
trell  (3).  Where  A,  specially  indorsed  certain  bills  to 
£.,  sealed  them  in  a  parcel  and  left  it  with  his  servant 
to  be  given  to  the  postman,  it  was  held  that  the  special 
indorsement  did  not  transfer  the  property  in  the  bill  still 
delivery,  and  that  delivery  to  the  servant  was  not  suf- 

(1)1  Exch.  32.  (2)  5  B.  &  Ad.  474. 

(3)  34  L.  J.  Exch.  186. 
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1878      ficient,  although    it    would   have   been  otherwise   if 
Jam^^ott  delivery  had  been  made  to  the  postman.  Reg.  v.  Lamp- 
-,     J*       ton  (1) ;  see  also  Adam$  v.  Jones  (2) ;  Brind  v.  Hamp- 
'  shire  (8) ;  C6U  v.  Deveze  (4). 

The  liability  of  the  acceptor,  though  irrevocable  when 
complete,  Thornton  v.  Dick  (5) ;  Trimmer  v.  Oddie  (6), 
does  not  attach  by  merely  writing  his  name,  but  upon 
the  subsequent  delivery  of  the  bill — or  upon  communi- 
cation to  some  person  in  the  bill,  that  it  has  been  so 
accepted.  Hence  it  follows  that  if  the  drawee  has  writ- 
ten his  name  on  the  bill,  with  the  intention  to  accept, 
he  is  at  liberty  to  cancel  his  acceptance  at  any  time 
before  the  bill  is  delivered,  or,  at  least,  before  the  fetct  of 
the  acceptance  is  communicated  to  the  holder.  Cox  v. 
Tray  (7) ;  and  the  other  cases  cited  in  Byles  on  bills  (8) ; 

A  distinction,  and  a  wide  one,  exists  on  this  point  be- 
tween a  note  or  bill  payable  to  order  and  those  payable 
to  bearer.  In  the  case  of  the  latter  an  unauthorized  de- 
livery may,  and  often  does,  give  to  a  bond  fide  holder  a 
claim  on  the  other  parties,  but  the  rule  is  not  so  in  re- 
spect to  those  payable  to  order. 

There  is  no  doubt  that,  in  general,  the  circumstance 
of  a  bill  or  note  having  been  obtained  without  adequate 
consideration,  or  by  duress  or  fraud,  or  feloniously,  or 
having  been  put  into  circulation  contrary  to  agreement, 
affords  no  defence  when  the  instrument  has  come  into 
the  possession  of  a  bond  fide  holder  for  value  (9) ;  but 
that  doctrine  does  not  apply  to  what  was  never  a  bill 
or  note.  If  a  note  be  fully  executed,  as  I  have  before 
said,  the  maker  is  answerable  if  the  instrument  be  stolen 
from  a  holder  and  gets  afterwards  into  the  hands  of 
another  bond-fide  holder  for  value. 

(1)  5  Price  428.  (5)  4  Esp.  270. 

(2)  4  P.  A  D.  174 ;  12  A.  &  E.  455.  (6)  5  B.  &  Aid.  474. 

(3)  1,  M.  &  W.  369.  (7)  Bayley  6th  Bd.  204. 

(4)  L.  R.  9  Chan.  App.  27.  (8)  Note  G.  page  196. 

(9)  Chitty  on  Bills,  10th  Ed.  50. 
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The  cases  cited  by  Chiity  in  support  of  the  doctrine      1878 
qnoted  as  to  stolen  notes  refer  to  bank  notes  or  cheques,  JambTsoott 
or  crossed  cheques,  all  of  which  pass  by  delivery  after  ,j.     ^' 

issue,  but  do  not,  in  the  slightest  degree,  refer  to  pro-      

missory  notes  never  delivered. 

Having  shewn  that  on  principle  it  would  be  in- 
equitable \o  enforce  payment  of  an  inchoate  instru- 
ment stolen  from  the  party  to  it,  and  for  which 
he  never  received  any  value,  and  in  the  absence 
of  any  legal  authority,  I  feel  bound  to  declare 
that  no  action  on  the  note  in  question  would  lie,  even 
at  the  instance  of  a  bond  fide  holder  for  value,  and  must 
conclude  that  it  was  not  a  note  at  all  and  therefore  as 
such  not  the  subject  of  larceny. 

The  provision  for  double  stamping,  if  carried  out  in 
regard  to  this  note,  does  not,  I  take  it,  help  the  case,  for 
if  it  wanted  other  essentials  the  mere  stamping  could 
not  change  the  character  of  the  instrument. 

I  am  also  of  opinion,  from  a  careful  study  of  all  the 
authorities,  that  in  no  case  could  a  mere  promissory  note, 
payable  by  a  party  to  some  other,  and  not  fully  executed 
and  delivered,  be  in  any  circumstances  '^  a  valuable 
security."  It  could  not  be  one  to  the  intended  payee  for 
he  had  never  acquired  any  right  to  it,  and  a  man's  own 
note  could  not  be  a  security  to  him.  It  is  laid  down  in 
Archibokfs  Criminal  pleading  (1),  that  it  must  be  of 
value  to  the  prosecutor ^  and  be  proved  that  something 
remains  due  and  unsatisfied  to  him.  How  could  it  be 
said  that  a  man's  own  note  was  due  and  unsatisfied  to 
himself?    Common  sense  forbids  it. 

I  also  am  of  opinion,  that  it  must  be  a  valuable  security 
to  some  one  at  the  time  of  the  larceny,  and  that  no  subse- 
quent act  of  double  stamping  which  might  make  the 
note  otherwise  a  good  one  would  be  sufficient  to  sustain 
a  charge  of  larceny.    On  the  points  stated  by  my  learn- 

(1)  P.  392. 
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1878      ed  brother  Ritchie,  I  ftdly  agree  and  am  therefore  of 
JambTsoott  opinion  that  the  indictment  has  not  been  snatained  by 


The  Q^bwi.  P^^' 


The  Chief  Justice,  Taschebeau  and  Fousnieb,  J. 
J.,  concnrred. 

Appeal  allowed. 
Solicitor  for  the  Prisoner :  Frank  KelUr. 


1878     JOHN  J.  MACDONALD Appbllakt; 

Jan.26&29.  ^^ 

vune_3«i.  THE  ^^lAN  BAY  LUMBER  j  ..r^^^. 

APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 
Foreign  Bankruptcy — AsHgnment  thereunder — Landt  in   Ckmada. 

D.f&  naturalized  British  subject,  who  owned  lands  in  CbnodOyreaided 
and  carried  on  business  in  partnership  with  H,  St  S.,  in  the  State 
of  New  York.  In  November,  1873,  the  firm  of  D.,  H.  &  S.  became 
insolvent.  On  the  14th  February,  1874,  the  said  firm,  under  the 
Bankruptcy  Act  of  the  UniUd  States  (s.  5,103,  Rev.  Stat.  U.  8.f) 
executed  a  deed  purporting  to  "  convey,  transfer  and  deliver  all 
their  and  each  of  their  estate  and  e£Pects ''  to  one  (7.,  as  trostee 
for  the  creditors.  On  the  26th  Sept.,  1874,  a  writ  of  ezecatiao 
against  D^s  lands  in  Canada  was  placed  in  the  handa  of  the 
proper  Sheriff  by  the  Respondents,  who  had  in  the  mean  time 
recovered  judgment  against  him.    Subsequently  D.,  by  way  of 


*Pbbsbnt  :— Sir  William  Buell  Richards,  C  J*.,  and  Ritohiei  Strong, 
Taschereau,  Foumier  and  Henry,  J  J. 
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further  assurance,  and  in  pursuance  of  the  deed  of  the  14th  1878 
FeVy,  1874,  granted  to  (7.,  the  trustee,  his  lands  in  Canada^  ^'"'^^ 
specifying  the  different  parceb.  i,, 

Jf.,  the  Appellant,  was  afterwards  substituted  to  (7.  as  trustee,  and,  Gboroian 

as  such,  filed  a  Bill  in  the  Court  of  Chancery  to  obtain  a  declara-  ^^^  ^' 

'  BXB    Co. 

tion  that  the  lands  specified  in  the  bill  were  not  liable  to  the       _ 

operation  of  the  writ  of  execution  of  the  Respondents. 
HM, — That  a  bankrupt  assignment,  made  under  the  provisions  of 

an  Act  of  the  Congress  of  the  United  States  of  America^  will  not 

transfer  immoveable  property  in  Canada, 
Also, — ^That  the  deed  of  the  14th  February,  1874,  was  not  effectual, 

either  as  a  deed  of  bargain  and  sale,  or  a  deed  of  grant  to  pass  any 

legal  title  or  interest  in  the  lands  of  D,  in  Canada. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  for 
Ontario  by  the  Plaintiff  in  a  cause  in  the  Court  of 
Chancery,  in  which  the  present  Appellant  was  Plaintiff 
and  the  Georgian  Bay  Lumber  Company  were  De- 
fendants. 

The  Plaintiff's  bill  was  filed  in  the  Court  of  Chancery 
on  the  18th  day  of  May,  1876,  in  order  to  obtain  a  de- 
claration that  the  Writ  of  Execution  against  the  lands 
of  Anion  G.  P.  Dodge^  placed  by  the  Defendants  in  the 
hands  of  the  Sheriff  of  the  County  of  York^  did  not 
operate  to  bind  certain  lands  in  that  County  described 
in  the  bill.  The  answer  of  the  Defendants  was  filed 
on  the  23rd  day  of  September,  1876. 

Issue  having  been  joined,  the  case  came  on  to  be  heard 
at  the  sittings  of  the  Court  of  Chancery  at  TorotUo,  on 
the  8th  day  of  November,  1876,  before  The  Honorable 
Vice-Chancellor  Proudfoot 

Judgment  was  delivered  by  the  Vice-Chancellor  on 
the  10th  of  January,  1877,  in  favor  of  the  Plaintiff,  and 
a  decree  was  thereupon  drawn  up  and  entered  in  accord- 
ance with  the  prayer  of  the  bill. 

The  Defendants  subsequently  appealed  from  this 
decree  to  the  Court  of  Appeal  for  Ontario  and  that  Court, 
on  the  18th  day  of  June,  1877,  gave  judgment  in  favor 
of  the  Defendants,  reversing  the  decree  of  the  Court  of 

26 


366  SUPBEMB  COUBT  OF  CANADA,     [YOL.  IL 

1878      Ohancery  with  costs  and  ordering  that  the  bill  be  dis- 
ICacdovald  missed  with  costs. 

Q   ^'  The  present  appeal  to  this  Court  was  brought  in  order 

Bat  Lum-  to  reverse  the  order  of  the  Court  of  Appeal  and  restore 
""         the  decree  of  the  Court  of  Chancery.    The  &€is  material 
to  a  decision  may  be  stated  as  follows : — 

On  the  1st  of  November,  1878,  a  petition  was  filed  in 
the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  under  the  provisions  of  an  Act  of 
the  Congress  of  the  United  States  of  America^  entitled : 
''  An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States^''  approved  March  2nd, 
1867,  against  Ans0n  G.  P.  Dodge^  W.  J.  Hunt  and 
Samuel  Scholefield^  praying  that  they  might  be  acyudi- 
cated  bankrupt ;  and  on  the  15th  November,  1878,  they 
were  duly  adjudicated  bankrupt. 

On  the  14th  February,  1874,  an  order  of  the  same 
Court  was  made  in  the  matter  of  the  Bankruptcy  where- 
by it  was  ordered  that  the  said  A.  G.  P.  Dodge^  W.  J, 
Hunt  and  S.  Scholefield  should  forthwith  convey,  trans- 
fer and  deliver  all  their  and  each  of  their  property  or 
estate  to  John  L.  Cadwalader^  as  trustee,  by  deed  in  a 
form  which  was  set  out  in  extenso  in  the  body  of  the 
order,  and  which  was  afterwards  followed  in  the  deed 
of  the  same  day,  the  purport  and  terms  of  which  are 
next  stated. 

On  the  same  day  John  L,  Cadwalader  was  duly  ap- 
pointed trustee  of  the  estates  of  the  bankrupts,  and 
on  that  day  the  bankrupts  executed  and  delivered  to 
the  trustee  a  deed  purporting  to  '*  convey,  transfer  and 
deliver  all  their  and  each  of  their  estate  and  effects  to  " 
the  trustee,  "  to  have  and  to  hold  the  same  in  the  same 
manner,  and  with  the  same  rights  in  all  respects  as  "  the 
bankrupts,  "  or  either  of  them  would  have  had  or  held 
the  same  if  no  proceedings  in  bankruptcy  had  been 
taken  against  them  or  either  of  them,  the  same  to  be  ap- 
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plied  for  the  benefit  of  the  creditors  of  the  "  bankrupts      1878 
in  like  manner  as  if  they  had  been  at  that  date  duly  ad-  Maodonau> 
judged  bankrupts,  and  the  said  trustee  had  been  ap-  ^_^^^ 
pointed  assignee  under  the  Act  of  Congress.  Bat  Lum- 

VER    Co* 

On  the  24th  September,  1874,  the  bankrupt  Dodge^      

being  seized  in  fee  of  a  large  quantity  of  lands  in 
Canada^  granted  and  conveyed  by  way  of  further  assur- 
ance, and  in  pursuance  of  the  said  Act  and  of  the  said 
deed  of  the  14th  February,  1874,  to  the  said  Cadwalader^ 
in  trust  for  the  said  creditors,  the  said  lands,  specifying 
the  different  parcels. 

Cadwalader  resigned  his  office  of  trustee,  with  the 
sanction  of  the  Oourt,  and  on  the  7th  December,  1874, 
the  Plaintiff  was  duly  appointed  by  the  Oourt  trustee 
of  the  said  estates  in  the  stead  of  the  said  Cadwalader^ 
and  by  indenture,  dated  the  25th  January,  1875,  Cad' 
walader  conveyed  the  lands  in  Canada  to  the  Plaintiff, 
as  such  trustee  for  the  said  creditors,  and  the  Plaintiff 
immediately  went  into  possession  of  them. 

The  Defendants,  on  the  26th  September,  1873,  sued 
out  a  writ  of  summons  in  the  Court  of  Queen's  Bench 
for  Ontario  against  Dodge,  who  was  a  naturalized 
British  subject,  then  residing  out  of  the  jurisdiction ; 
and  such  proceedings  were  thereon  had  that  judgment 
was  signed  on  the  30th  June,  1874,  for  $13,254.18  debt 
and  costs ;  and  on  the  26th  August,  1874,  a  writ  of 
execution  against  the  lands  of  Dodge  was  placed  in  the 
hands  of  the  proper  Sheriff,  which  was  renewed  on  23rd 
August,  1875. 

The  Plaintiff,  in  his  bill,  charged  that  this  writ  is 
void  and  of  no  effect  against  the  lands,  but  is  retained 
by  the  Defendants  in  the  Sheriffs  hands,  and  forms  a 
cloud  upon  the  title  of  the  Plaintiff,  who  had  applied 
to  the  Defendants  to  have  the  same  removed,  but  which 
they  had  refused  to  do 

26} 
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1878  Mr.  Cattanach  for  Appellant : — 


MlCDOVALD 


V. 


The  conveyance  of  the  14th  of  February,  1874^  was 
GsoBOLur  prior  to  the  writ  of  execution ;  and  the  law  here  as  well 
BSB  Co.   as  in  England  is  that  the  execution  only  affects  such  an 

interest  as  the  debtor  has  at  the  time  the  writ  is  placed  in 

the  Sheriff 's  hands.  Parkev.Rielly{l);  WiekhamT.Tke 
New  Brunswick  and  Canada  Railway  (2);  Beavem  v. 
Lord  Oxford  (3).  The  registry  laws  do  not  effect  the 
question.  McMasier  v.  Phipps  (4).  The  real  question, 
then,  involved  in  this  appeal  is,  whether  after  the  con- 
veyance referred  to,  there  was  any  estate  or  interest  left 
in  the  debtor  which  could  be  affected  by  a  writ  of  exe- 
cution. 

The  Api)ellant  admits  that  the  bankruptcy  proceed- 
ings in  New  Yorky  could  not  affect  lands  in  this  country 
without  a  conveyance  sufficient  to  pass  real  estate  ac- 
cording to  our  laws — the  lex  loci  rei  sita  applying  (6) ; 
but  he  contends  that  the  deed  of  14th  February  is  suffi- 
cient to  pass  the  bankrupt's  estate,  or  at  any  rate  amounts 
to  an  equitable  contract  or  assignment  which  would  be 
equally  efficacious  having  been  followed  by  the  deed  of 
September  which  conforms  to  our  laws,  and  by  posses- 
sion. 

Foreign  bankruptcy  proceedings  are  recognized  in 
Englnnd  by  comity  ;  and  the  Courts  will  aid  in  giving 
effect  to  them.  In  re  General  Company  for  Promotion 
of  Credit  (6) ;  affirmed  on  Appeal  under  the  title  of 
Princess  of  Reuss  v-  Bos  (7).  Our  Courts  have  adopted 
the  same  rule,  Howell  v.  Dominion  Oils  Company  (8) ; 
Bamed's  Banking  Company  v.  Reynolds  (9).     Knglish 

(1)  3  Grant's  E.  &  A.  215.  (5)  Robson  on  Bankruptcy,  393. 

(2)  L.  R.  1  P.O.  64.  (6)  L.  R.  5  Chy.  380. 

(3)  6  DeG.  M.  &  G.  492.  (7)  L.  R.  5  H.  L.  176. 

(4)  5  Grant  253i  (8)  37  U.  C.  Q.  B.  487 

(9)  36  U.  C.  Q  B.  256. 
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Courts  have  even  gone  to  the  length  of  appointing  Re-      1878 
ceivers,  who  have  no  estate  at  all  in  lands,  for  real  pro-  Mjlodonald 
perty  in  foreign  countries,  Hinton  v.  Oalli  (1) ;  and  the  ^    ^' 
Court  of  Chancery  of  Ontario  has  recognized  and  given  Bat  Lum- 
effect  to  such  appointments,  Louth  v.  Western  of  Canada   ^*      ' 
Oil  Company  (not  reported.)    If,  therefore,  the  deed  of 
14th  February,  did  not  effectually  accomplish  the  inten- 
tion of  the  parties,  our  Courts  would,  if  necessary,  give 
effect  to  the  intent  in  the  same  way  as  if  the  transaction 
were  entirely  within  the  jurisdiction. 

In  the  absence  of  any  thing  else  to  shew  what  was 
intended  a  certain  form  of  words  is  necessary  in  a  deed, 
I  admit.  But  when  it  appears  on  the  face  of  the  deed 
and  from  the  surrounding  circumstances  that  the  gran- 
tor is  parting  with  his  entire  interest,  I  submit  that  by 
e8topi>el,  if  not  otherwise,  the  deed  would  operate.  Now 
here,  the  deed  shews  on  its  face  that  the  grantors  were 
conveying  all  their  estate  for  sale  and  distribution  among 
their  creditors.  It  would  be  a  fraud  on  their  part  to 
attempt  to  limit  the  effect  of  the  deed  to  a  life  estate, 
and  much  more  so  to  say  they  had  not  conveyed  any- 
thing. And  then  the  deed  says  that  the  grantees  are 
to  have  and  hold  ''  in  the  same  manner  and  with  the 
same  rights  in  all  respects  "  as  the  grantors  would  have 
done  if  they  had  not  become  bankrupts.  What  does 
this  mean,  unless  it  means  an  estate  in  fee  or  as  large 
an  estate  as  the  gprantors  had  to  give  ? 

Justice  Patterson  in  the  Court  bdow  held  the  deed  to 
be  sufficient  in  form,  and  the  only  difficult  there  was  as 
to  whether  it  could  be  intended  that  these  lands  were 
to  pass. 

It  is  altogether  a  question  of  intention  to  be  gathered 
from  the  deed  and  the  surrounding  circumstances.  It 
is  not  necessary  to  describe  lands  specifically  in  a  deed, 

(1)  24  L.  J.  Chy.  (N.  S.)  121. 
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1^8      and  parol  evidence  is  often  admissible ;  and  the  snr 
Macdovald  rounding  circumstances  always  explain  what  is  meant 

OsoBoiAsr  ^  ^^^^  ^  ^^y  ambiguity.  Here  the  ciicumstanoes 
Bay  Luv.  necessarily  shew  that  the  bankrupts  were  giving  up  aU 
_.  '  they  had.  Dodge  had  been^  up  to  this  time,  a  resident 
of  Canada.  His  head  office  was  there ;  he  did  a  laige 
business  there ;  and  it  was  notorious  that  he  owned  and 
lived  on  the  very  property  in  question ;  and,  in  &ct,  for 
aught  that  appears  in  the  record,  he  owned  no  proi^erty 
in  the  U.  S.  Is  it  i>ossible  then  that  the  parties  could 
have  had  in  contemplation  only  proi>erty  in  N.  Y^ 
when  thev  knew,  as  we  must  assume  them  to  have 
known,  that  we  would  recognize  and  aid  their  bank- 
ruptcy proceedings. 

And  in  Wheatouy  on  International  Law  (1),  it  is 
stated  that  by  comity  real  estate  in  a  foreign  country 
can  be  reached.  The  Court,  it  is  true,  cannot  directly 
enforce  its  decrees,  but  it  may  do  so  in  perumam  and 
by  the  aid  of  foreign  Courts.  Bump^  p.  297,  and  cases 
before  cited. 

The  true  interpretation  to  be  given  to  the  Judge's 
order  is,  that  the  bankrupts  must,  so  £Eur  as  they  aie 
concerned,  divest  themselves  of  everything  they  possess 
in  the  world,  and  that  the  Court  will,  so  £eu:  as  it  can, 
administer  the  estate,  wherever  it  is.  Suppose  the  Can- 
adian lands  had  been  specifically  mentioned  in  the 
deed,  and  that  the  deed  was  unquestionably  in  proper 
form  could  it  be  contended  that  the  lands  did  not  pass 
because  the  Judge  who  made  the  order  had  no  power 
to  deal  with  these  lands  ?  So  the  case  comes  down  to 
the  deed  itself  and  the  surrounding  circumstances,  irre- 
spective altogether  of  the  order,  which  is  a  mere  matter 
of  procedure. 

Mr.  Dalton  McCarthy,  Q.  C,  for  Bespondent:— 

(1)  Edition  of  1864,  pp.  2834. 


\ 


VOL.  n.]  JUNE  SESSION,  ISW.  371 

The  deed  of  the  24th  February,  1874,  is  a  statutory      1878 
deed,  deriving  its  force  and  validity  from  s.  5,108  of  the  Mjlodonald 
Bevised  Statutes  of  the  United  States  of  America^  and  ^   ^' 
cannot  have  effect  as  a  deed  passing  by  its  own  force  Bay  Lum- 
the  real  estate  in  Ontario  now  in  dispute  in  this  suit.   ""^ 
The  proceedings  in  this  case  clearly  shew  that  it  was  not 
the  intention  of  the  petitioners  or  of  the  debtors,  when 
possession  of  the  joint  and  separate  estates  of  the  estates 
was  given  to  the  trustee,  that  they  contemplated  a  con- 
veyance of  any  property  that  was  not  subject  to  the  re- 
straining order  of  the  United  States  Ooxurt,  there  being 
no  power  in  the  Courts  of  a  foreign  State  to  enforce  their 
decree  or  order  in  bankruptcy  here ;  and  no  legislative 
body  will  be  presumed  to  exceed  its  legitimate  jurisdic- 
tion.    Moreover,  the  operative  words  used,  "  convey, 
transfer  and  deliver,"  have  no  operation  in  passing  real 
estate  here,  either  at  common  law  or  by  statute. 

With  this  view  of  the  case  all  the  decided  American 
cases  agree,  shewing  that  this  is  a  deed,  not  a  contract, 
and  one  which  passes  to  the  trustee  just  so  much  as, 
and  no  more  than,  would  have  passed  to  the  assignee  in 
insolvency  by  order  of  the  Oourt;  and  without  any  deed 
under  the  hand  and  seal  of  the  bankrupt.  Be  Williams 
(1) ;  Bump^s  Law  of  Bankruptcy  (2) ;  Osbom  v.  Adams 
(8) ;  Holmes  v.  Bemsen  (4) ;  Lee  on  Bankruptcy  (5) ; 
Ford  V.  Beech  (6). 

The  assignee  derives  his  title  from  a  conveyance  ex- 
ecuted by  the  Judge  or  Registrar,  which  takes  effect  by 
ox)eration  of  law,  sec.  14 ;  and  if  the  assignment 
had  been  made  by  him,  it  is  conceded  it  would  not 
affect  the  property,  but,  because  it  was  made  by  the  in- 
solvent, it  is  contended  that  if  the  words  are  wide 


(1)  2  Bank.  Reg.  79.  (4)  4  Johnson,  460. 

(2)  P.  682,  and  noteg  to  sac.  5,103.       (5)  Vp.  110-111. 

(3)  18  Pick.  245.  (6)  11  Q.  B.  866. 
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1878     enough,  the  Gonrts  in  Canada  will  give  effect  to  the 

MicDOjrAU)  deed.  But  the  deed  cannot  be  said  to  be  a  deed  poll  or 

..    ^'       an  indenture.    A  clear  statement  of  what  is  intended 

Gborgiax 

Bay  Lum-  to  pass  is  as  necessary  in  an  agreement  as  in  convey- 

""If '   ance.    Here  there  is  no  word  shewing  that  an  inch  of 

land  in  Ontario  was  ever  intended  to  be  conyeyed.  The 
language  of  the  instrament  itself,  and  the  proceedings 
in  bankruptcy,  shew  that  the  intention  of  the  parties 
was  most  certainly  confined  to  the  dealing  with  such 
property  as  would  have  passed  to  the  assignee  had  not 
the  creditors  superseded  the  bankruptcy  by  appointing 
a  trustee. 
Mr.  Cattanach  replied : — 

1878  ElTCHIE,  J.:— 

Vune  3.  Defendants  issued  an  execution  against  the  lands  of  one 
Anson  G.  P.  Dodge,  and  placed  the  same  in  the  hands 
of  the  Sheriff  of  York.  Plaintiffs  by  their  bill  seek  to 
obtain  a  declaration  that  such  execution  did  not  operate 
to  bind  certain  lands  in  that  county,  but  that  a  certain 
deed,  dated  14th  February,  1874,  executed  by  said  Dodge, 
passed  the  title  to  Dodgers  said  lands,  so  as  to  prevent 
the  Defendants  execution,  subsequently  issued,  fiom 
being  levied  thereupon. 

The  Yice-Chancellor  decided  in  &vor  of  Plaintiff 
which  decree  on  appeal  was  reversed  and  judgment  was 
given  by  the  Appellate  Oourt  in  favor  of  Defendants. 

The  present  appeal  is  taken  VPith  a  view  to  reverse 
the  latter  decision. 

The  Plaintiff  is  trustee  of  the  bankrupt  estate  of  said 
Dodge,  Hunt  and  Sckolefield,  all  of  and  in  the  United 
States  of  America. 

On  the  1st  November,  1878,  a  petition  was  filed  in 
the  District  Court  of  the  State  of  New  York,  27.  S^  in 
accordance  with  the  Act  of  Congress,  entitled:  *'An 

*  The  Chief  Justice  was  absent  when  judgment  was  delifered. 
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Act  to  establish    a   uniform  system    of  bankruptcy      ^^^ 
throughout  the  United  States,  against  Dodge,  Hunt  and  Maodonald 
Scholefield,  praying  they  might  be  adjudicated  bank-  q^q^i^ 
rupts,  and  on  the  16th  November,  18Y8,  they  were  duly  Bay  Lum- 
adjudicated  bankrupts.  bmmdo. 

On  the  14th  February,  18Y4,  Cadwalader  was  duly  ap- 
pointed trustee  of  the  estates  of  the  bankrupts  and  they 
made  and  delivered  to  Cadwalader,  as  such  trustee,  the 
deed  of  the  14th  February,  18Y4,  entitled:  "In  the 
District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York — in  Bankruptcy.  In  the  matter  of 
Anson  G.  P.  Dodge,  William  Jay  Hunt  and  Samuel 
Scholefieldf  bankrupts,  Southern  District  of  New  York, 
[S.S.],"  and  whereby  they  did  convey,  transfer  and  de- 
liver all  their  and  each  of  their  estate  and  effects  to 
John  L.  Cadwalader,  as  trustee  absolutely,  to  have  and 
to  hold  the  same  in  the  same  manner  and  with  the 
same  rights  in  all  respects  as  the  said  bankrupts,  or  either 
of  them,  would  have  had  or  held  the  same,  if  no  pro- 
ceedings in  Bankruptcy  had  been  taken  against 
them  or  either  of  them;  the  same  to  be  applied 
and  administered  for  the  benefit  of  the  creditors  of 
said  bankrupts  in  like  manner  as  if  said  Dodge, 
Hunt  and  Scholefield,  had  been  at  the  date  thereof 
duly  adjudged  bankrupts,  and  Cadwalader,  trustee, 
had  been  api>ointed  Assignee  in  Bankruptcy,  under 
the  Act  of  Congress ;  which  deed  was  in  the  exact  form 
prescribed  in  an  order  of  Court,  on  proof  that  three- 
fourths  in  value  of  the  creditors  of  the  bankrupts  had 
resolved  to  supersede  Bankruptcy  proceedings  by  ar- 
rangement under  section  48 ;  which  order,  after  stating 
that  the  certificate  of  the  Registrar  in  Bankruptcy 
had  been  read  and  filed,  and  resolutions  therein  referred 
confirmed,  ordered  that  the  said  bankrupts  should  forth- 
with convey,  transfer  and  deliver  all  their  and  each  of 
their  property  or  estate  to  Cadwalader,  as  trustee,  by 
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1878     deed  on  the  following  form,  to  wit,  &c :  (the  form  which 
Ma^ald  wa«  adopted) 

Geubouv      Cadwalader  subeequently  on  the  20th  Jnne,  1874,  with 

BatLum-  the  sanction  of  the  District  Oonrt  of  the  271  8^  far  the 

'   Southern  District  of  iV(?i^  yorAr,re8igned  his  office  (rftms- 


tee,  and  on  the  7th  December,  1874,  Plaintiff  was  duly 
appointed  by  said  Court  trustee  instead  of  said  Cadwal- 
ader. On  the  24th  September,  1874,  A.  O.  P.  Dodge 
and  wife  executed  a  deed,  reciting  the  i>etitiQn  in  bank- 
ruptcy under  the  Act,  entitled :  ''An  Act  to  establisht 
&c.,"  the  adjudication  thereon,  the  appointment  of  Cad- 
walader as  trustee,  the  execution  of  the  deed  of  the  14th 
February,  1874,  setting  it  out  verbatim,  and  that  the 
estate  and  effects  comprised  lands  in  the  Froyince  of 
Ontario^  Dominion  of  Canada^  being  indiTidual  property 
of  Dodge  J  and  thereafter  particularly  described,  and  that 
said  lands  are  vested  in  said  trustee  by  force  of  said 
Act  and  deed  of  14th  February,  1874,  and  that  it  had 
become  necessary  that  the  then  present  deed  should  be 
executed  by  way  of  further  assurance,  in  order  that, 
under  the  Begistry  Laws  of  Ontario^  the  title  of  said 
trustee  in  said  lands  might  be  registered.  The  deed 
witnessed  that,  in  consideration  of  the  premises,  and  by 
way  of  further  assurance,  and  in  consideration  of  ^, 
Dodge  granted,  &c.,  to  Cadwalader^  as  such  trustee,  his 
heirs,  &c.,  the  lands,  &c.,  set  out  in  the  plaintifTs  bill, 
in  trust  for  the  creditors  of  the  said  bankrupts. 

Cadwalader,  by  deed,  dated  7th  December,  1874^  after 
reciting  his  appointment  as  trustee,  and  the  deed  of  the 
14th  February,  1874,  and  his  resignation  as  trustee,  and 
its  acceptance,  and  the  order  directing  the  execution  and 
delivery  of  the  deed,  conveyed,  &c.,  to  John  Macdanald^ 
the  Plaintiff,  "all  and  each  of  the  estates,  real  and  pe^ 
sonal,  and  all  the  property  and  effects,  both  joint  and 
separate,  of  said  Dodge,  Hunt  Sf  Schalefield,  wheresoever 
situate,  both  in  the  United  States  and  in  Canada,'' 
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were  conveyed  by  said  recited  deed  to  hold  the  same,  as      ^^'^^ 
trustee,  in  the  same  manner,  and  with  the  same  powers  Maodohald 
and  duties  relative  thereto,  as  he,  Cadwalader,  now  has,  or  qbo^^i^ 
held  the  same  and  as  bankrupts,  or  either  of  them,  would  Bat  Lum- 
have  held  them,  if  no  proceedings  in  bankruptcy  had    ""* 
been  taken  against  them,  and  to  be  applied  for  the  bene- 
fit of  their  creditors  in  like  manner  as  if  they,  at  the 
date  thereof,  had  been  duly  adjudged  bankrupts,  and 
said  trustee  had  been  appointed  assignee,  &c. 

And  on  26th  January,  1875,  Ctidwalader,  by  deed  of 
that  date,  between  himself^  as  trustee  of  said  bank- 
rupts, and  Plaintiff,  as  trustee*  after  reciting,  as  the 
first  two  recitals  of  the  deed  of  24th  September,  1 8*74, 
and  that  the  estate  and  effects  included  certain  lands  in 
Ontario^  being  the  individual  property  of  Dodge^  which 
were  vested  in  Cadwalader,  as  trustee,  by  force  of  the 
said  Act  of  Congress  and  deed  of  14th  February,  18*74, 
which  deed  was  registered  in  the  registry  office  N.  B. 
County  of  York,  at  10.50  a.m.,  18th  October,  1874  ;  and 
that  Cadwalader  had  resigned  his  office  of  trustee,  and 
his  resignation  had  been  aocepted,  and  that  by  order 
of  the  District  Court  oiNew  York,  on  Tth  December,  1874, 
Plaintiff  had  been  appointed  trustee  in  place  of  Cadwal- 
ader, with  same  rights,  &c.,  and  that  said  lands  were 
then  vested  in  Plaintiff,  as  trustee,  by  force  of  said  Act 
of  Congress  and  orders  and  decrees  of  said  District  Court, 
and  that  it  had  been  deemed  necessary  that  the  then 
presents  should  be  executed  by  way  of  ftirther  assurance, 
and  in  order  that  under  the  Segistry  Laws  of  Ontario 
the  title  of  Plaintiff,  trustee  to  said  lands,  might 
be  registered,  conveyed  as  Dodge  had  conveyed  to 
Cadwalader. 

On  25th  August,  1874,  Defendants  caused  a  writ  of 
execution  to  be  issued  against  the  lands  and  tenements 
of  Dodge,  and  on  the  26th  of  the  same  month,  it  was 
placed  in  the  hands  of  the  Sheriff  of  York,  for  |18,201.61 
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1878  debt  and  $52.57  costs,  which  writ  was  renewed  on 
ILkCDONALD  25th  August,  1875,  and  which,  at  the  time  of  filing 
^    ^*        of  PlaintiflTs   bill,  remained   in  the  SheTiflfs  hands 

Gboroiav 

Bat  Lum-  unsatisfied,  and  in  full  force  and  effect. 
""^  This  writ  Plaintiff  claims  is  void,  and  of  no  effect 
against  said  lands,  but  operates  as  a  cloud  on  his  title ; 
that  he  has  had  an  opportunity  of  selling  the  lands,  but 
is  prevented  by  reason  of  the  retention  by  Defendants 
of  said  writ  in  Sheriff^s  hands. 

The  deed  under  which  it  is  claimed  the  property 
passed,  or  by  which  it  is  alleged  an  equitable  interest  in 
the  real  estate  of  Anson  O,  F.  Dodge  in  the  Dominion 
of  Canada  was  created,  was  not  a  voluntary  conveyance, 
but  a  statutable  assignment,  the  grantor  having  been 
adjudicated  a  bankrupt.  He  was  adjudged  by  a  Oourt  of 
competent  jurisdiction  in  the  United  States  to  make  a 
statutable  conveyance  of  his  property  in  a  certain  pre- 
scribed form.  This  was,  in  my  opinion,  an  involuntary 
legal  conveyance,  intended  to  convey  only  the  property 
over  which  the  Legislature  had  assumed  the  disposi- 
tion, in  invitum^  and  consequently  with  which  alone 
the  Court  had  power  to  deal,  and  was  intended  to 
have,  and  had,  no  other  or  greater  effect  than  if  the 
Legislature  had  declared  that  the  property  of  the  bank- 
rupt should  pass  to  the  assignee  or  trustee  without 
conveyance  by  operation  of  law.  In  either  of  which 
cases  the  only  property  that  would  be  a£fected  by  the 
deed  or  declaration  would  be  the  property,  or  the  subject 
matters  of  the  bankrupt,  within  the  control  of  the 
Legislature,  or  ui>on,  or  over  which,  it  could  operate, 
and  which  clearly  would  not  include  lands  in  a  foreign 
country ;  for  the  principle  is  too  well  established  to  be 
now  questioned,  that  real  estate  is  exclusively  subject 
to  the  laws  of  the  government  within  whose  territory 
it  is  situate.  Mr.  Storp  says,  so  firmly  is  this  principle 
established,  that  in  cases  of  bankruptcy,  the  real  estate 
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of  a  bankmpt,  situate  in  a  foreign  country,  is  univer-      1878 
sally  admitted  not  to  pass  under  the  assignment  Maodokald 

That  real  estate  is  exclusirely  subject  to  the  law  of  Gboroiah 
the  Gt)yemment  within  whose  territory  it  is  situate,  ^^^" 

see    SiUs    v.    Worswick  (1);  Phillipps  v.  Hunter  (2);      

Hunter  v.  Potts  (8) ;  Selkrig  v.  Davies  (4) ;  Brodie  v. 
Barry  (5) ;  Birthwhistle  v.  Vardill  (6) ;  and  American 
cases  cited  in  Story's  Oonflict  of  Laws,  sec.  428. 

In  sec.  426,  after  stating  the  principle  as  laid  down 
by  foreign  Jurists,  Story  says : — 

The  universal  consent  of  the  tribunals,  acting  under  the  common 
law,  both  in  England  and  in  Americctj  is,  in  a  practical  sense,  abso- 
lutely uniform  on  the  same  subject.  All  the  authorities  in  both 
countries,  so  far  as  they  go,  recognize  the  principle  in  its  fullest  im- 
port, that  real  estate  or  immoveable  property  is  exclusively  subject 
to  the  laws  of  the  Gknremment  within  whose  territory  it  is 
situate. 

I  think,  therefore,  the  Court  of  the  State  of  New  York 
must  be  presumed  to  have  intended  to  do  only  what 
it  had  the  right  to  do,  and  intended  the  deed  it  directed 
the  bankrupt  to  execute  to  pass  only  the  property  with 
which  the  Court  had  a  right  to  deal,  and  there  is  noth- 
ing whatever  on  the  face  of  the  deed  to  indicate  a  con- 
trary intention,  and  we  have  no  right  to  assume  the 
Court  of  New  York  did  or  attempted  to  do  any  more 
than  it  had  the  legal  power  to  accomplish. 

In  Elliot  V.  North  Eastern  Railway  Company  (7)  it 
was^  held,  that  a  deed  of  conveyance  made  under  the 
authority  of  an  Act  of  Parliament  must  be  read  as 
if  the  sections  of  the  Act  were  incorporated  in  it.  At  p. 
886  Lord  Chelmsford  says : — 

The  conveyance  to  the  Company  was  made  in  the  form  prescribed 

(1)  1  H.  Bl.  665.  (5)  2  Ves.  &  Beames  130. 

(2)  2  H.  BL  402.  (6)  5  B.  &  C.  438  j  BeU»s  Comt. 

(3)  4  T.  R.  182.  690,  4th  Edition. 

(4)  2  Dow.  230.  (7).  10  H.  L.  C.  333. 
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1S78       bf  the  Act  and  mtist  be  rettd  m  if  the  lectioiis  appBcdble  to  th&  nb- 
.,    "^"^      ject  nuUter  of  the  grants  mnd  its  incidents  were  hiMried  IB  it. 

V-  So  in  this  case  miiBt  the  deed  be  read  by  the  light  of 

Bat  Jatu'  the  Bankmpt  Act  of  the  Untied  States  and  the  proceed- 
^'  ings  had  thereunder. 

Had  the  Court  in  the  State  of  New  York  ordered  the 
bankmpt  to  convey  the  hinds  in  CamoiU^  I  do  not  think 
it  would  have  been  of  any  avail,  for  I  think  it  is  well 
established  that  foreign  lands  cannot  be  affected  by 
the  administrative  Act  of  any  Court,  nor  can  the 
person  be  obliged  to  supply  the  defects  of  such 
administrative  Act  See  Selkrig  v.  Davies  (1). 
The  House  of  Lords  held  that  only  a  moral 
obligation  to  convey  to  assignees  was  imposed, 
which  might  be  justly  enforced  by  withholding  the 
bankrupt  certificate  till  he  complied.  But  in  a  later 
case,  Cockerell  v.  Dickens  (2),  Lord  WensUydale  denied 
that  even  the  certificate  can  be  properly  withheld  on 
this  ground.  I  am  therefore  of  opinion  that  the  deed 
of  the  14th  February,  1874,  was  not  effectual  to  pass 
any  title  or  interest  in  the  lands  of  A.  G.  P.  Dodge  in 
Canada^  and  therefore,  I  think  the  judgment  of  the 
Court  of  Appeal  should  be  confirmed. 

Strong,  J. : — 

The  first  point  argued  before  this  Court  was  one 
which  seems  to  have  been  held  to  be  untenable  by  all  the 
learned  Judges  of  the  Court  of  Appeal,  as  well  as  by 
the  Vice-chancellor.  This  was  the  contention,  that  the 
jurisdiction  of  the  foreign  Bankruptcy  Court  extended 
to  lands  in  this  country,  or  that  it,  at  least,  imposed  upon 
the  bankrupts  a  personal  obligation  so  to  deal  with 
lands  here  as  to  bring  them  under  the  control  of  the 
foreign  bankruptcy,  an  obligation  which,  upon  princi* 

(1)  2  Dow.  230.  (2)  3  Moo.  P.  C.  C.  134. 
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pies  of  international  comity,  it  was  said,  onr  domestic     1878 
tribunals  would  enforce.  Maodohald 

An  almost  universal  consent  of  authorities,  that  of  q^^^j^ 
Courts  and  Judges,  as  well  as  of  text  writers,  is  against  Bat  Lttm- 
both  these  propositions.  For  the  proposition  that  bank-  "" 
ruptcy  proceedings  have  any  extra-territorial  operation 
as  regards  immoveables,  there  is  no  English  or  American 
authority,  judicial  or  otherwise,  which  can  be  quoted, 
though  some  of  the  continental  jurists — Savigny^  in 
particular,  as  appears  firom  passages  in  the  8th  volume 
of  his  work  on  Soman  Law,  translated  by  Mr.  Outhrie — 
appear  to  &vor  such  a  doctrine,  not  so  much,  however, 
as  a  principle  of  international  law  actually  recognized, 
but  rather  as  one,  the  adoption  of  which  is  commended 
by  a  liberal  spirit  of  comity,  or  which  ought  to  be  made 
the  subject  of  treaty  stipulations.  The  Courts  and  jur- 
ists of  no  nation  appear  to  have  gone  so  far  in  excluding 
the  extra-territorial  operation  of  bankruptcy  proceedings 
as  those  of  the  United  States.  They  have  applied  the 
rule,  not  merely  to  immoveables,  but  also  to  moveable 
property  having  its  situs  in  their  territory  (1).  In 
England  (2),  on  the  other  hand,  the  more  liberal  rule 
has  been  adopted,  of  treating  moveables  as  subject  to  a 
bankruptcy  in  the  foreign  domicile  of  the  owner.  The 
latest  American  writer  on  Private  International  Law  (3) 
states  both  the  rule  and  the  reason  for  it,  thus,  distinctly : 

In  the  United  States  the  law  is,  that  a  foreign  bankrupt  assign- 
ment will  not  be  permitted  to  transfer  property,  whether  moveable 
or  immoveable,  as  against  domestic  attaching  creditors.  This  result 
is  sometimes  based  on  the  position  that  compulsory  conveyances  in 
bankruptcy  are  the  creatures  of  local  law,  and  should  not  be  extra- 
territorially  extended,  and  sometimes  on  the  priority  which  every 
State,  in  case  of  collision,  should  give  to  its  own  subjects.  But  the 
true  groimd  is,  that  property,  personal  as  well  as  real,  is  subject  to 

(1)  Story *s  Conflict  of  Laws,  sec.    (2)  SUlsy,  Worswick-y  1  Hy.  Bl. 
420.  665,    Wharton     Ck>nflict  of 

Laws,sec.  389. 
(3)  Wharton   Conflict  of  Laws,  sees.  391-392. 
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1878       the  local  laws  of  its  site ;  and  if  the  owner  locally  incon  obligatimw 

'-^''^      on  the  faith  of  such  property,  it  is  but  fair  that  it  should  primarily 

^Iacmjcald  ^^  ^^^  burden  of  such  debt    The  forced  application  of  the  Uw  of 

Gbosoun  the  lex  domicilii  to  such  case  would  operate  to  extend  oppreasion  and 

BavLum-  fraud. 

BBB    Go. 

This  rule  is  recognized  in  the  English  cases  of  Selkrig 

y.  Davies  (1),  and  Cockerell  v.  Dickens  (2),  cited  in  the 
judgment  of  the  learned  Vice-chancellor,  and  is  beyond 
dispute  (8). 

The  other  ground  adverted  to  is  equally  without 
foundation,  for  the  House  of  Lords  determined  in  Selk- 
rig  y.   Davies,  already  quoted,  that   English  Courts 
will  not  interpose  to  compel  a  bankrupt  to  convey  his 
foreign  lands  to  the  assignees,  although  there  might  be 
a  moral  obligation  requiring  him  to  do  so  (4) ;    and  in 
Cockerell  v.  Dickens  (6)  it  was  held  to  be  improper  to 
compel  such  a  conveyance  even  by  the  indirect  pressure 
of  withholding  the  certificate.    Mr.  Westlake  (6)  points 
out  that  the  true  ground  for  non-interference  in  such 
cases  is,  that  if  the  Ciourts  were,  by  acting  on  the  bank- 
rupt in  personam,  to  compel  a  conveyance  of  the  foreign 
immoveables,  they  would  be  indirectly   doing  that 
which  they  had  no  jurisdiction  to  do  directly ;  and  he 
shews  the  distinction  between  interference  in  such 
cases  and  the  jurisdiction  exercised  by  Courts  of  Equity 
to  compel  specific  performance  of  contracts  relating  to 
foreign  lands.    I  have  stated  the  law  on  these  points 
more  fully  than  I  should  otherwise  have  done,  from 
consideration  for  the  earnest  and  able  arguments  of 
Mr.  Cattanach  on  this  part  of  the  case,  on  which,  how- 
ever, I  have  to  express  my  entire  concurrence  with  the 

(1)  2Dow.  2au.  of  Laws,  sec.  428;   PhiUimore'B 

(2)  3  Moo.  P.  C.  C.  98.  International  Law,  Vol.  4,  p.  593. 

(3)  See  also  Wharton's  Con-           (4)  Archbold's  Law  of  Bank- 
flict  of  Laws,  sees.  845  to  850 ;    ruptcy,  VoL  1,  p.  39a. 

Kent's  Comment.  Vol.  2,  p.  406 ;  (5)  Ubi  Sup. 

Westlake's  Private  International  (6)     Private     Intcmatioml 

Law,  sees.  67-283 )  Story's  Conflict    Law,  sec.  67. 
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opinioM  of  aU    the   learned   Judges    in  the  Courts      1878 

below.  Maodonald 

The  learned  Yice-Ohancellor  based  his  decree  upon  ^    ^* 
the  effect  of  the  deed  of  the  14th  February,  18*74,  re-  Bat  Luic 
garded  as  a  conveyance  sufficient  to  pass  these  lands,    ""* 
independently  of  the  bankruptcy  proceedings.  I  cannot 
gather  very  satisfactorily  from  the   language  of  the 
judgment  whether  the  learned  Judge  considered  the  deed 
a  good  conveyance  at  law,  sufficient  to  pass  the  legal 
estate,  or  whether  he  relied  on  it  as  operating  only  in 
equity,  or  as  a  defective  conveyance,  which  a  Oourt 
of  Equity  would  aid.    The  only  forms  of  original  con- 
veyance appropriate  for  transferring  a  legal  estate  in  pos- 
session in  freehold  lands  between  strangers  are,  of 
course,  those  of  feoftnent,  lease  and  release,  bargain  and 
sale,  and  a  statutory  deed  of  grant. 

The  deed  of  the  14th  February,  1874,  cannot  operate 
as  a  deed  of  bargain  and  sale,  as  no  consideration  is 
mentioned  in  the  deed  sufficient  to  raise  a  use.  It  can- 
not take  effect  as  a  deed  of  grant,  for  the  use  of  the  word 
'*  grant  *'  is  indispensable  to  the  operation  of  such  a 
deed ;  and  feoffment  and  lease  and  release  are  both  out 
of  the  question.  It  is  plain,  therefore,  that  no  legal 
estate  passed  by  the  instrument  under  consideration. 

The  remaining  question  relates  to  the  Appellant's 
rights  to  invoke  the  aid  of  a  Court  of  Equity  to  perfect 
the  deed,  or  to  have  it  carried  into  execution  by  a  legal 
conveyance.  Without  stopping  to  enquire  whether  the 
words  of  description  contained  in  this  deed,  "  all  their 
estate  and  effects,"  would,  if  used  in  an  ordinary  pur- 
chase deed,  be  sufficient  to  pass  all  the  grantor's  lands 
— ^a  point  on  which  I  express  no  opinion — it  appears  to 
me  that  there  are  decisive  objections  to  supporting 
this  deed  as  an  efficient  instrument  in  equity.  The 
execution  of  this  indenture  was  compelled  by  the  order 
of  the  District  Oourt,  which  I  have  before  stated,  made 

26 
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'^^      on  the  cuna  day,  md  wiiidi  ordered  i]^  tial  ibxHi  id 
vJ^^>«iu*?ii»giite  tiMr  deed,  bemg  tlie  oidiuiT  tfwkai  innft  cf 

Bat  In-  therefore  a  put  of  the  pToceedincs  ib  the  haakivplcf . 
_.  Xow.  in  Tiew  of  the  preralent  <h>itiine  «f  I  m  ■  ii  in 
Courts  and  jortsts  mlieady  aJluded  ta  that  it  is  a  mle  ol 
pri  rate  international  jnii^pnideiioe,  faoBded  «  imhs- 
able  and  sonnd  prindplea.  not  to  etre  extra-taritodal 
effect  to  hankmptCT  jnriadicdon,  it  must  be  amnraipd 
that  Congress,  in  passing  the  Jict  did  not  intead  to  at- 
tach any  wider  meaning  to  the  genenl  words  used, 
**  estate  and  effects,''  than*  aoooiding  to  the  rooogmsed 
doctrine  of  the  UnUed  StalesCoarts,  it  had  power  effeo- 
t nally  to  do ;  and  that,  therefore,  immoreaUes  in  ioieign 
countries  were  not  intended  to  be  ocMnprised.  Theorder 
of  the  Bankrupt  Court  cooid  only  directly  affect  lands  in 
the  l/ist^^  8to^j,  and  it  is  not  to  be  presomed  that  either 
the  legislation  of  Congress,  or  the  act  <^  the  Court,  was 
intended  to  bring  that  indirectly  within  the  jurisdiction 
of  the  Court  which  could  not  be  reached  by  its  direct 
process.  There  can  be  no  objection  there  to  our  putting 
a  construction  on  this  deed  by  means  of  which  it  is 
sought  to  affect  lands  within  our  jurisdiction.  It  is  no 
infringment  of  the  rule  which  requires  foreign  law  to 
be  established  as  matter  of  fact  by  skilled  witnesses ; 
for  instruments  affecting  lands  must  be  construed  and 
governed  by  the  law  of  the  situation  of  such  property, 
and  moreover  questions  of  construction,  dependent  on 
presumption,  are  questions  of  fetct  rather  than  questions 
of  law. 

But  granting  that  it  was  intended  to  compel  the  bank- 
rupts to  execute  an  assignment  including  lands  in 
Canada^  and  assuming  that  the  deed  of  the  14th  Feb- 
ruary, 1874,  comprises  these  lands  as  effectually  as  if 
they  had  been  specifically  mentioned  ui  it,  I  am  still 
of  opinion  that  the  assistance  of  a  Court  of  Equity  could 
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not  be  claimed  by  the  assignee.  When  the  jurisdiction  1^78 
of  equity  is  exercised  to  enforce  specific  performance,  Maodohald 
or  to  aid  or  perfect  a  defective  assurance  between  q^^j^i^ 
parties  who  are  strangers  in  blood,  a  valuable  con-  BatLum- 
sideration  is  an  indispensable  element  in  the  transac-  ""  * 
tion  which  is  sought  to  be  executed  or  aided.  In  the 
present  case  there  is  not  only  a  total  absence  of  valuable 
consideration,  but  the  deed  does  not  even  possess  the 
character  of  a  free  disi>osition,  having  been  executed,  as 
it  was,  under  the  compulsion  of  the  process  or  order  of 
the  District  Court.  Further,  if  the  deed  is  to  be  construed, 
on  the  hypothesis  last  assumed,  as  comprising  these 
lands,  a  Court  of  Equity,  in  giving  eflfect  to  it,  would  be 
doing  nothing  short  of  enforcing  a  foreign  bankruptcy  ; 
it  would  be  recognizing  extra-territorial  legislation,  and 
aiding  the  jurisdiction  of  a  foreign  Court  against  lands 
in  this  Province;  for,  in  signing  and  sealing  the 
indenture,  the  bankrupts  did  but  submit  themselves  to 
the  i)ower  of  the  law,  and  were  mere  iubtruments  of  the 
Court.  To  deny  to  foreign  Courts  of  Bankruptcy  direct 
jurisdiction  over  property  situated  here,  and  at  the  same 
time  to  assist  them  when  they  attempt  to  evade  this 
same  rule  of  law  (which  they  apply  to  the  protection  of 
their  own  citizens)  by  compelling  the  execution  of  an 
assignment,  is  too  great  an  inconsistency  to  be  legally 
possible.  The  objection  to  the  direct  exercise  of  such  a 
jurisdiction  is  equally  applicable  to  its  indirect  exercise. 
Mr.  Westlake  recognizes  this  i>osition,  for  he  says  : — 

But  that  a  Sovereign  should  claim  to  affect  foreign  land  genei'ally 
through  the  compulsory  intervention  of  the  owner,  merely  on  the 
ground  of  such  owner's  status,  as  fixed  hy  his  ordinary  authority  over 
him,  does  not  differ  perceptibly  from  a  claim  to  affect  it  directly  (1). 

The  refusal  to  give  equitable  relief  cannot  be  con- 
demned as  harsh  or  wanting  in  comity,  since  reciprocity 
is  the  foundation  of  all  comity,  and  the  American  Courts 

(1)  Westlake,  Private  International  Law,  sec.  67. 
26} 
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1^^      themBelves  would,  in  a  like  case,  act  upon  a  similar  role. 

yUcDonAhv  The  justice  of  the  rale  itself  which  withholds  lands 

^.    ^'        from  the  operation  of  foreign  bankruptcy  in  favor  of  the 

Bat  Lcm'  local  creditors,  is  well  stated  and  defended  in  the  passage 

"*     '    already  quoted  from  Dr.  Wharton's  work  on  the  conflict 

of  laws. 

The  result  is  that  the  appeal  fails  and  must  be  dis- 
missed with  costs. 

Taschebkau,  J.,  concurred. 

.    FOUENIEE,  J.  :— 

Dodge  et  Cie,  furent  d6clar6s  en  fftillite,  le  15  no- 
vembre  1878,  par  la  cour  de  district  du  "  Southern  Dis- 
trict of  New- York,"  en  vertu  de  la  loi  de  banque- 
route  des  Etats-Unis^  qui  autorise  un  tel  proc6d6.  Le 
10  novembre  suivant,  les  cr^anciers  dteiderent  d'op6rer 
par  arrangement  la  liquidation  des  affaires  des  fiEullis, 
au  lieu  de  la  continuer  par  le  mode  compulsoire  qu*ils 
avaient  d'abord  adopte.  Ce  proc6d6  (1)  consiste  k  subati- 
tuer  au  syndic  un  fid^icommissaire  choisi  par  les  cr6an- 
ciers,  et  k  remplacer  le  controle  de  la  Oour  sur  les  actions 
du  syndic  par  la  surveillance  d'un  comit6  de  cr^anciers 
aussi  nomm6  par  eux  pour  surveiller  et  dinger  les  affidres 
en  liquidation.  Le  fidMcommissaire  et  le  syndic  out  a 
pen  pres  les  m^mes  attributions. 

C'est  en  vertu  de  cette  sec.  (6108)  que  les  cr^ancieis 
firent  choix  de  John  L.  Cadwalader^  comme  fid6i- 
commissaire,  et  de  cinq  autres  personnes  pour  composer 
le  comit6  de  surveillance.  TTn  ordre  du  juge  en  date 
du  14  fevrier  1874,  confirmant  leur  resolution  a  cet 
cffet,  enjoignit  en  m^me  temps  aux  faillis  de  c^er  et 
transporter  au  dit  fid6icommissaire  tons  leuis  Inens 
par  un  acte  dont  la  formule  ins6r^  dans  le  jugement 
est  la  m6me  que  celle  donn§e  par  le  Statut.     Cette 

(1)  Sec.  5101  Stat  Beviste  d«  Ststs-Unis. 
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cession  fat  ex6cnt66  par  Tordre  du  joge  et  dans  les      1878 

termes  voulus  par  la  loi,  par  indenture  en  date  du  m6me  Maooonalo 

jour,  14  ffevrier  1874,  entre  Dodge  et  ses  associ^s,  d'une  ^    ^' 

part,— et  le  fid6icommissaire  Cadwalader,    de  Tautre.  BatLum- 

Oette  cession  est  ainsi  con9ue  :  "  Witnesseth,  that  the    "' 

''  aaid  Anson  O.P.Dodge^  W.F.  Hunt  said  Samuel  Schole- 

^^  field  aforesaid,  hereby  convey,  transfer  and  deliver  all 

"  their  and  each  their  estate  and  effects  to  John  L.  did' 

"  weUader,  as  trustee  absolately,  to  have  and  to  hold  the 

"  same  in  the  same  manner  and  with  the  same  rights  in 

'*  all  respects  as  the  said  Anson  O,  P.  Dodge^  William 

"  Fay  Hunt  and  Samuel  Scholefield,  or  either  of  them, 

''  would  have  had  or  held  the  same  if  no  proceedings 

*^  in  bankruptcy  had   been    taken    against   them  or 

'^  either  of  them,  &c.,  &c." 

Plus  tard,  le  80  juin  18*74,  Cadwalader  demanda  k 
6tre  relev6  de  sa  charge  de  fid6icommissaire  et  obtint, 
le  T  d6cembre  18*74,  aprds  avoir  accepts  la  cession 
ci-apr6s  mentionn^e,  en  date  du  24  septembre  18*74,  un 
ordre  k  cet  effet,  nommant  en  m6me  temps  Jokn  J. 
Macdonaldy  {Fappelant,  comme  son  successeur,  lequel 
re9ut,  le  mfime  jour  de  Cadwalader  une  cession  et  trans- 
port des  biens  des  faiUis,  au  mfime  efiet  que  celle  fedte 
k  Cadwalader. 

Le  18  juin  18*74,  les  Intim6s  avaient  obtenu  juge- 
ment  dans  la  Cour  du  Banc  de  la  Seine,  province 
diOntario  centre  A.  P.  O.  Dodge^  Tun  des  fiedlUs,  pour 
$18,201.61  et  $62.5*7  pour  frais  ;  en  vertu  de  ce  jugement 
lis  firent  6maner  un  bref  d'ex6cution  qui  fut  remis  au 
ah^rif  de  York^  le  26  aout  de  la  m6me  ann6e.  Oe  n'est 
qu'apres  que  le  sh6rif  fut  devenu  porteur  de  ce  bref 
d'ez6cution  que  Dodge  et  sa  femme  firent,  le  24  sep- 
tembre 18*74,  une  autre  cession  k  Cadwalader  des 
immeubles  situ^s  dans  la  province  d'Q»torto,  appar- 
tenant  personnellement  au  dit  Dodge^  en  les  d^signant 
d'une  maniftre  8p6ciale  et  en  declarant  que  bien  que  le 
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1978     dit  fideioommimaire  en  fnt  dga  sun  ea  rerta  de  la 

Xac^]^au^  ceation  da  14  noTembie  1S74,  il  itah  oependaBt  derenn 

Gmwuv  n^cetaaire.  ponr  plus  grande  aoieif  (^  ««^  #/  fmrOier 

BayLcm-  aiiiiraiiee)  et  poar  88  ocmformer  aox  km  d^eniegistzeii^ 

_      de  la  province  d'OmUtrio.  d'en  £ure  oeasMo  de  noaTeaii. 


Cette  foia  la  cemon  en  eat  iaite  dans  lea  teimea  qui, 
d'aprea  les  lois  d'Oa/artb,  aont  n^ceasaiiea  poor  tiana- 
porter  la  propriety  abeolne  des  immeablea,  aarmr: 
**  hath  granted,  bargained,  sold,  aliened,  demiaed,  leleas- 
"  ed  conveyed,  assured  and  confirmed'* 

L'Appelant,  comme  fid^icommissaire  rempla^ant 
Cadwalader,  se  pretend  en  cette  qnaliti  piopri6taire  des 
biena  des  fSsdllis  en  vertn  des  actes  ci-deasna  cit^a,  et  les 
rtelame  a  Tencontre  de  rintim§  dont  il  vent  fiuie  annn- 
ler  Tex^cation  contre  les  propri£t£a  des  fsillis  sitn^ 
dans  Ontario. 

Ces  faits  soolevent  la  qneation  de  savoir  ai  nne  ces- 
sion compnlsoire  en  vertn  de  la  loi  de  fedllite  des  Etais- 
Unis  pent  affecter  les  biens  d'on  hdiii  sitais  dans  la 
la  province  d'OtUario. 

D'apr^s  le  principe  que  la  propri£t6  immobiliere  est 
r^l£e  par  la  loi  da  lien  on  elle  est  sitn^e,  la  ceasicm  f  site 
en  vertn  des  proc6d6s  en  fsdllite  ne  pent  avoir  d'efiet 
an-del£L  dn  territoire  dans  leqnel  elle  est  fisdte.  "  Beal 
estate  is  governed  by  the  lez  loci  rei  siUE^  and  if  abank- 
mpt  is  entitled  to  real  estate  situate  abroad,  it  will  not 
pass  to  the  trustee  unless  he  acquires  a  title  to  it  by  the 
law  of  the  country  where  it  is  situate." 

Sur  ce  point,  il  ne  pent  y  avoir  dedifficult6  ;  lea  deux 
parties  sont  d'accord  sur  ce  principe.  Mais  TAppe- 
lant  pretend  que  les  termes  de  Tacte  du  14  ftvrier  1874 
sont  suffisants  pour  tran8£§rer  le  titre  de  propri6t6  des 
immeubles  de  Dodge,  sans  distinction,  et  que  i>ar  conse- 
quent ceux  situ6s  dans  Ontario  sont  compris  dans  la 
cession  faite  k  Cadwalader.  Oomme  il  est  dit  plus  hant, 
cet  acte  du  14  novembre  a  6t6  fait  par  ordre  du  juge,  en 
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verta  de  la  loi  de  faillite  et  ne  pent  par  consequent      ^^78 
oomprendre  que  les  biens  qui  peuvQnt  fttre  affect^s  par  Maodoxald 
la  loi  de  faillite  des  Etats-  Unis.     Les  propri6t68  situ6e8  q^^^'    j, 
dans  Ontario  ne  i)ouYant  pas  Tfitre  n'ont  done  pu  fitre  Bat  Lum- 

ainsi  transport^es ;  elles  ne  peuvent  6tre  cens^es  avoir   ^^^ * 

6t6  transport6es  an  moyen  d'an  acte  qui  avait  i)our  but 
restraint  et  limits  de  saisir  le  fid^icommissaire  des  biens 
du  failli  sounds  k  Teffet  de  la  loi  de  banqueroute  des 
Etats-Unis.  £ien  ne  fiedt  voir  dans  cet  acte  qu'il  y  eut 
de  la  part  du  failli  une  intention  de  faire  un  transi>ort 
plus  ample  que  celui  que  le  juge  pouvait,  d'apres  la  loi, 
lui  ordonner  de  fedre. 

Les  propri6t6s  de  Dodge,  situ6es  dans  Ontario,  for- 
mant  une  partie  importante  de  ses  biens,  si  c'e&t  6t6 
son  intention  d'en  faire  cession,  il  les  aurait  sans  doute 
sp6cialement  mentionn6es.  Loin  de  Ik,  quoiqu'il  dut 
faire  le  transport  sous  serment  de  n'en  rien  omettre,  on 
yoit  qu'il  s'est  soustrait  k  cette  formality  voulue  par  la 
loi  et  ordonn6e  par  le  juge.  Si  son  but  en  agissant 
ainsi  n'6tait  pas  legitime,  il  montre  du  moins  qu'il 
n'avait  pas  Tintention  de  faire  plus  que  la  loi  ne  pou.- 
vait  lui  ordonner,  et  repousse  n6cessairement  Tid^e 
d'une  intention  de  oomprendre  dans  sa  cession  les  biens 
sito^s  en  Canada. 

D'ailleurs,  cette  cession  est  insuffisante  d'aprte  les  lois 
du  Canada  pour  op6rer  le  transport  du  titre  de  la  pro- 
priety r§elle,  parce  qu'elle  n'est  pas  faite  dans  les  termes 
particuliers  dont  Tusage  est  n6cessaire  pour  transferer 
la  propriety  immobiliere  d'apres  les  lois  de  la  province 
d.^  Ontario  "  grant,  bargain,  sell,  &c."  II  est  de  prin- 
cipe  que  lo  transport  de  la  propriety  immobilidre  situ^e 
en  pays  etranger  doit^  pour  y  avoir  effet,  6tre  fait  dans 
la  forme  voulue  par  les  lois  de  ce  pays  (1). 

Na  555. — ^The  grounds  upon  which  the  exclusive  jurisdiction  is 
maintained  over  immoveable  property  are  the  same,  upon  which 

(1)  Story,  p.  745^  Conflict  of  laws. 
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.,  ^^^^       and  testamentary  diBposition  of  it  has  been  adnutted  bj  all  nationw 

^^  The  inconveniences  of  an  opposite  course  would  be  mnmnerable, 

Oboboiav  and  woold  subject  immoyeable  property  to  the  most  deetressing 

Bat  LuM-  eonflicts  arising  from  opposite  titles,  and  compel  erery  natkm  to 

^  '     administer  almost  all  other  laws  except  their  own,  in  the  Ofdmary 

administration  of  justice. 

No.  556. — It  is  universally  admitted  and  established  that  the  forms 
of  remedies,  and  the  modes  of  proceeding  and  the  execation  of  judg- 
ments, are  to  be  regulated  solely  and  exclusively  by  the  laws  of  the 
place  when  the  action  is  instituted  or  as  the  civilians  uniionnly 
express  it,  according  to  the  lex  loeu 

Si  Tacte  da  14  f6yrier  est  valable  d'apres  la  loi  dea  JBtetf- 
Unit,il  ne  Test  paa  d'aprda  celle  de  la  Proyinoe  d^Omiario, 
oomme  il  doit  6tre  ex6cut6  ici,  on  ne  pent  inyoqner  Tan- 
torit6  de  nos  tribanaiix  poor  fisdre  mettre  k  eiffet  nn 
transport  de  propri^t^a,  nul  d'aprte  la  loi  d'OtUario. 

Gette  difficult^  a  6t6  bien  sentie  par  lea  parties  int6- 
ress^es  qui  ont  essay^  d'y  rem6dier  par  Facte  da  24  sep- 
tembre  1874,  cit6  plas  haat,  dans  leqoel  ils  ont  fisdt 
asage  des  termes  sacramentels  qai  doiyent  6tre  employes 
d'aprto  la  loi  d' Ontario  poar  transferer  la  propri6t£ 
fonci^re.  Mais  cet  acte  ne  peat  lear  seryir  poor  deax 
raisons :  lo.  Farce  qa'6tant  fait  poar  paryenir  k  relo- 
cation de  celoi  da  14  fgyrier  1874,  il  n'eat  aossi  qa*an 
transport  de  propri6t§  immobilidre  fiEdt  en  yertu  de  la 
loi  de  £Etillite,  comme  le  premier  aaqael  il  a  poor  bat  de 
remOdier ;  2o.  Farce  qa'ayant  6t6  fSedt  apris  la  lenuse 
cntre  les  mains  da  shOrif  de  York  d'an  bref  d'exteution 
dirig6  centre  ces  m6me  propri6t6s,  I'lntimO  ayait  aoqais 
an  priyilOge  qa'an  acte  post6riear  de  son  dObiteor  ne 
poayait  lai  faire  i>erdre. 

Foar  ces  raisons,  je  sais  d'opinion  qae  le  jagement  de 
la  Goar  d'Appel  d'Owtario  renyoyant  le  bill  en  chan- 
cellerie  doit  6tre  confirm6  ayec  d6pens. 

UsNBT,  J.: — 

This  action  was  commenced  by  a  bill  of  complaint  in 
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the  Equity  Court  in  Ontario,  filed  on  the  18th  of  May,      1^8 
1876,  in  order  to  obtain  a  declaration  that  a  writ  of  Maodovald 
execution  against  the  lands  of  Anson  O.  P.  Dodge,  at  qj^^JJ^i^ 
the  suit  of  the  present  Bespondents,  and  placed  by  them  Bat  Lum- 

in  the  hands  of  the  Sheriff  of  the  County  of  York,  did      * 

not  operate  to  bind  lands  in  that  county  of  the  execu- 
tion debtor.  After  hearing,  a  decree  was  made  by 
Yioe-Ohancellor  Proudfoot,  in  favor  of  the  Appellant, 
but  that  decree  was  reversed  by  the  Court  of  Appeal, 
and  from  the  latter  judgment  it  comes  by  a  second  ap- 
I)eal  to  this  Court. 

Dodge  was  a  member  of  the  firm  of  Dodge,  Hunt  and 
Scholefield,  residents  respectively  of  New  York,  Jersey 
City  and  Philadelphia,  in  the  United  States  of  America, 
and  which  firm,  as  shewn  by  the  evidence  in  this  suit, 
carried  on  business  in  several  places  in  that  country. 
The  firm  became  insolvent  in  1878,  and  in  the  Southern 
district  of  New  York  made  an  assignment,  under  *'  An 
Act  to  establish  a  uniform  system  of  Bankruptcy  through- 
out the  United  States,^'  to  one  John  L.  Cadwalader  as  a 
trustee  for  their  creditors  under  that  Act.  That  assign- 
ment is  dated  the  24th  February,  1874,  and  forms  part 
of  the  evidence  herein.  Subsequent  thereto,  on  the  26th 
of  August,  1874,  the  Bespondents  placed  the  execution 
for  tl8,201.60  debt  and  |52.57  costs,  in  the  Sheriff's  hands, 
and  the  same  was  renewed  on  the  28rd  of  August,  1875, 
and  remained  in  full  force  in  the  Sheriff's  hands  un- 
satisfied up  to  the  bringing  of  this  suit. 

Dodge,  being  the  owner  in  fee  simple  of  lands  in 
Ontario  bound  by  the  execution  and  liable  to  be  seized 
and  sold  to  satisfy  it,  after  the  delivery  of  it  to  the 
Sheriff,  that  is  to  say,  on  the  24th  September,  1874,  made 
a  conveyance  by  deed  to  the  said  John  L.  Cadwalader, 
in  confirmation,  as  is  alleged,  of  the  previous  assignment 
to  him. 

Cadwalader  resigned  his  trusteeship  on  the  80th  of 
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1878      June,  1874,  and  by  course  of  law,  which  we  may  assnxne 

Haodohald  to  be  valid  under  the  evidence,  the  Appellant  was,  on 

GsoBoiior  ^^^  ^*^  December,  1874,  appointed  trustee  in  place  of 

Bay  Lum-  Cadwolader — and  the  latter,  by  indenture  bearing  date 

■    the  26th  of  January,  1875,  conveyed  the  said  lands  to 

the  Appellant,  as  such  trustee,  in  trust  for  the  creditors 
of  the  said  bankrupt  firm.  This  deed  was  registered  on 
the  27th  April,  1875.  On  the  part  of  the  Appellant  it 
is  contended  that  the  general  assignment  to  Cadwolader 
covered  and  conveyed  the  lands  of  Dodge  in  question, 
but  if  not,  that  the  subsequent  deed  to  him  from  Dodge 
will  operate  as  a  confirmation  of  the  assignment  and 
relate  back  to  the  date  of  the  latter,  so  as  to  have  prece- 
dence of  the  execution  at  the  suit  of  the  Bespondent 
company. 

I  have  considered  all  the  binding  authorities  as  to 
both  propositions,  and  can  find  none  to  sustain  them. 
A  general  assignment,  under  the  bankruptcy  laws  of 
the  United  States,  cannot  affect  or  cover  lands  in  this 
country,  although,  as  to  moveable  property,  the  law  may 
be  different.  An  assignment  in  bankruptcy  in  another 
country  will  not  affect  lands  in  the  United  States— 
neither  will  it  in  England.  No  reason  has  been  given 
why  we  should  hold  differently  here.  The  rule  seems 
firmly  established  that  in  a  contract  concerning  real  or 
immovable  proi>erty  the  law  rei  siUB,  and  not  that  of  the 
place  of  contract,  should  prevail.  By  the  law  hare  the 
assignment  can  have  no  operation  merely  as  one  made 
in  bankruptcy  in  the  United  States.  A  general  assign- 
ment under  our  own  bankrupt  laws  would  be  good,  but 
it  is  so  only  by  Statute  which  does  not  apply  to  the 
former.  Independently  therefore  of  that  question,  is 
the  first  assignment  valid  between  the  parties  to  it  so 
as  to  cover  the  lands  ?  or,  if  it  should  be  so  declared, 
how,  under  the  registry  law,  could  it  affect  the  execu- 
tion in  the  Sheriff's  hands.    By  the  law  of  Ontario  the 
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placing  of  the  execution  in  the  Sheriff 's  hands  with      ^^'^^ 
directions  to  levy  bound  the  lands  of  Dodge  in  the  MACfDOHAU) 
County  of  York.    At  that  time  there  was  no  registry  of  qjoJoiaw 
any  incumbrance   thereon,    the  first    conveyance    to  BayLum- 
Cadwalader  not  having  been  registered,  but  that  unre-      ..^ ' 
corded  assignment  might,  if  a  good  conveyance,  affect 
the  rights  of  the  Respondents  under  the  execution. 
Suppose  Dodge  had  given  a  deed  bond  fide,  with  every 
requisite  necessary  to  a  perfect  conveyance,  but  it  was 
never  registered,  as  at  present  advised,  I  should  say  the 
execution  claim  would  be  affected  by  that  deed,  under 
the  provision  of  sec.  7  of  the  Statutes  of  Canada  of  1861, 
chap.  41,  which  provides  that  when  no  memorial  of  a 
deed  is  registered  it  should  be  deemed  effectual  accord- 
ing to  the  priority  of  time  of  execution.    The  execution 
only  authorizes  the  sale  of  the  interest  of  Dodge  at  the 
time  it  was  placed  in  the  Sheriff 's  hands.    The  previous 
assignment  therefore,  if  valid,  would  leave  no  interest  in 
Dodge  to  be  sold  under  the  execution.    In  this  way, 
then,  I  think  that,  under  the  law  of  Ontario  and  the  re- 
gistry Acts,  the  assignment,  if  a  valid  one,  would  inter- 
vene to  render  the  levy  under  the  execution  void.    The 
decision  of  the  case  depends,  in  my  judgment,  altogether 
on  the  validity  of  the  assignment. 

Registry  is  not  necessary  to  the  validity  of  a  convey- 
ance of  land  in  Ontario.  Neither  can  a  judgment  credi- 
tor since  1861,  secure  a  lien  upon  lands  by  registry ;  he 
can  only  make  his  judgment  available  by  a  levy  upon, 
and  sale  of,  the  debtors  lands.  By  the  late  registry  Act 
of  1868, 1  think  a  judgment  might  be  registered,  but 
that  Act  (sec.  64)  makes  a  previous  unregistered  instru- 
ment void  only  as  against  a  subsequent  purchaser  or 
mortgagee  for  valuable  consideration  and  therefore  it 
would  be  of  little  benefit  to  register  a  judgment.  As  re- 
spects the  first  conveyance  to  Cadwalader^  the  registrf 
Acts  were  not  utilized ;  and  the  execution  in  the  Sheriff's 
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Maodonald  previous  unregistered  conveyance,  if  valid  in  other  re- 

Gborgian  «P^t«'  ^^^d  P^^^^  ^"^*  i*  ^y  ^^  ^^^  of  »«^tio^ 

Bat  Lum-  seven,  before  mentioned.    Be  that,  however,  as  it  may, 

BBS  Oo 

*    the  main  question  is,  as  I  before  stated,  as  to  the  validity 

of  the  conveyance  of  the  lands,  by  the  assignment  as 
between  the  parties  irrespective  of  the  question  of 
bankruptcy  although  unregistered.  I  am  inclined  to 
agree  with  the  learned  Yice-Chancellor  that  the  trust 
expressed  in  the  assignment  was  a  sufficient  considera- 
tion ;  and  the  question  as  to  the  extent  of  the  trust 
beyond  the  right  of  the  trustee  to  hold  the  lands  to  be 
subsequently  "  applied  and  administered  for  the  benefit 
of  the  creditors,"  does  not  here  arise. 

The  assignment  does  not  mention  lands — the  words 
are  "  hereby  convey,  transfer  and  deliver  all  and  each 
of  their  estate  and  effects."  "  Estate  "  in  law,  in  reg^ard 
to  its  use  in  conveyances,  is  properly  defined  to  mean 
a  property  which  one  possesses,  especially  property  in 
land.  It  is  also  understood  as  defining  the  mUure  and 
quantity  of  interests  in  lands,  &c.  In  the  conveyance 
under  consideration,  I  think  it  may  be  fiedrly  construed 
to  mean  and  include,  not  only  personal  property,  but 
lands ;  if,  in  other  respects,  the  instrument  is  valid. 
*'  Effects  "  could  not  properly  include  lands  ;  it  means 
*'  results,"  ''  consequences " ;  but  is  often  applied  to 
'*  goods,"  "  movables,"  "  personal  estate."  There  is  no 
localization,  however,  in  reference  to  the  lands ;  no  des- 
cription, in  a  word,  of  the  "  estate  "  in  the  document  in 
question.  There  is  no  pointing  to  anything  by  which 
the  lands  could  in  any  way  be  ascertained — nothing  to 
shew  the  intention  of  the  grantor  as  to  the  lands  to  be 
conveyed — nothing  to  which  the  maxim  quoted  by  the 
learned  Yice-Ohancellor,  id  certum  est  quod  certwm  reddi 
potest,  can  be  applied.  In  all  his  citations  from  4  Cruise's 
Dig.  269,  pi.  56,  there  are  reference  to  localities  and 
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other  means  of  ascertaiiiing  the  lands  intended  to  be      1^78 
conreyed  as  to  "all  that  the  estate  in  the  tenure  of  /.£(.,"  Maod^ald  * 
or  "  all  that  estate  which  descended  to  the  grantor  from  ^    ^' 
/.  S.,"  or  "  all  the  grantors  lands  in  the  Co.  ofB.'*  In  each  Bay  Lum- 

of  the  three  cases,  there  is  given  a  reference  limiting  the      * 

inqniry  and  pointing  to  the  mode  of  making  it.    In  the 
present  case  there  is  no  reference  (and  the  deed  ifself 
mnst  contain  it)  to  anything  to  which  the  maxim  conld 
be  applied.   A  deed  may  refer  to  other  documents,  or  to 
matters  in  pais,  to  define  the  land  intended  to  be  con- 
veyed, but  it  must  either  describe  the  lands  so  as  by 
itself  to  indicate  them,  or  contain  references  to  something 
else  by  which  the  description,  not  being  snflBicient  in 
itself,  may  be  made  so.    I  consider,  therefore,  the  absence 
of  any  reference  of  the  kind  mentioned  is  fatal  to  the 
validity  of  the  assignment  as  a  conveyance  of  Dodgers 
interest  in  the  lands  in  question.    The  title  to  the  lands 
being  in  Dodge  when  the  execution  was  delivered  to 
the  Sheriff,  I  consider  they  became  thereby  bound,  and 
the  subsequent  deed  to  Cadwalader  conveyed  only  sub- 
ject to  the  lien  of  the  execution.     It  is  argued  that,  as 
the  latter  is  but  such  a  confirmation  as  a  Court  of  Equity 
would  enjoin  Dodge  to  give  of  his  previous  assignment, 
the  lien  by  the  execution  was  subject  to  the  equitable 
right  of  the  Appellant.    I  know  of  no  legal  or  equitable 
doctrine  to  sustain  that  proposition.     Independently  of 
the  doubt  that  I  entertain  that  the  equity  courts  of  this 
Dominion  would  necessarily  be  required  to  enjoin  Dodge 
to  make  such  a  confirmation  under  the  circumstances 
and  nature  of  the  assignment  in  bankruptcy  in  a  foreign 
country,  no  Court  of  Equity  could,  or  would,  enjoin  him 
to  make  such  a  confirmation  when  the  lien  under  the 
execution  intervened.    Each  of  the  two  conveyances 
must  in  this  suit  stand  upon  its  own  legal  merits.    The 
first,  I  consider  defective  for  the  reasons  given,  and  the 
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1878      second  is,  I  think,  inoperative  against  the  previons  lien 
Maodonald  by  the  execution. 

Q    ^*    ^      I  think,  therefore,  the  appeal  should  be  dismissed 
Bat  huu'  with  costs  and  judgment  entered  in  fekvor  of  the  Bes- 

BBB  Co.  J        . 

pendents. 

Appeal  dismissed  with  costs. 
Solicitors  for  Appellant :  Crooks^  KingsmiU  tf  Cattanack. 
Sollicitors  for  Respondents  :  McCarthy ^  Boys  Sf  Pepler* 


i«78.     THE   HASTINGS    MUTUAL   FIRE  Uppellanto- 
INSURANCE  COMPANY J  appellants, 

Van'y  3L 
June  3.  ^^^ 

THOMAS  SHANNON  Respondent 

ON  APPEAL  FROM  THE  COURT  OF  ERROR  AND  APPEAL 

FOR  ONTARIO. 

Insurance — Misrepresentation  as  to  Situation  of  Risk — Survey  made 

by  Agent. 

C.  M.  Appellants'  Agent  solicited  and  prevailed  on  T.  S.  to  insure  his 
premises  with  the  Appellants.  Previously  he  had  examined  the 
premises  to  be  insured,  and  on  the  22ndof  April,  1874,  T.S.  signed 
the  applioation  which  C.  M.  had  caused  to  be  filled  up,  and  upcm 
the  back  of  which  was  a  diagram  purporting  to  represent  the 
exact  situation  of  the  building  in  relation  to  adyoining  buildings. 
2r.£>.stated  at  the  time  of  signing  the  application,that  the  distances 
put  down  in  the  diagram  were  not  accurate.  C.  M,  promised  he 
would  go  to  the  property  and  make  an  accurate  measurement 


*Prbsbnt  : — Sir  William  Buell  Richards,  Knt,  C.  J.,  and  Ritchie, 
Strong,  Taschereau,  Foumier  and  Henry,  J.  J. 
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of  the  distances.    By  one  of  the  conditions  of  the  policy  it  was       1878 
provided  that  if  an  agent  should  fill  up  the  application,  he  should   _.  '^''^ 
be  deemed  to  be  the  agent  for  that  purpose  of  the  insured  and    |£x7tual 
not  of  the  company,  but  the  company  will  be  responsible  for  all    Fibe  In- 
surveys  made  by  their  agents  personally.  surahoi  Go. 

Held, — ^A£Eirming  the  judgment  of  the  Court  of  Error  and  Appeal,  gHAKMOH. 
that  with  respect  to  the  survey,  description  and  diagram  the       —— 
assured  was  dealing  with  C  M,,  not  as  his  agent,  but  as  the  agent 
of  the  company,  and  that  therefore  any  inaccuracy,  omissions  or 
errors  therein  were  those  of  the  agent  of  the  company,  acting 
within  the  scope  of  his  deputed  authority,  and  not  of  the  insured. 

Appeal  from  a  judgment  of  the  Court  of  Error  and 
Appeal  for  Ontario  (1),  affirming  the  judgment  of  the 
Common  Pleas  (2). 

This  was  an  action  on  a  policy  tried  before  Patterson, 
J.,  and  a  jury,  at  Barrie,  at  the  Spring  Assizes  of  1876. 

On  the  22nd  of  April,  1874,  the  Bespondent  signed 
an  application  upon  one  of  the  Appellants'  blanks  for 
an  insurance  on  fixed  and  moveable  machinery  con- 
tained in  a  grist  mill,  |2,000,  annexed  to  which,  or 
endorsed  thereon,  was  a  diagram  purporting  to  repre- 
sent the  exact  situation  of  the  said  mill  in  relation  to 
adjoining  buildings.  The  application  and  diagram  re- 
presented that  the  saw  mill  was  distant  from  the  grist 
mill  140  feet,  whereas  it  was  only  110,  and  also  other 
buildings  as  100  feet,  whereas  they  were  not  over  60 
feet.  The  Bespondent  paid  to  Charles  Morris,  the  com- 
pany's agent,  $45  for  the  premium  of  insurance  of  the 
property  mentioned  in  the  application  and  received  an 
interim  receipt. 

By  one  of  the  conditions  of  the  policy  it  was  pro- 
vided that  if  an  agent  should  fill  up  the  application 
he  should  be  deemed  to  be  the  agent  for  that  puri)ose 
of  the  insured,  and  not  of  the  company ;  '*  but  the  com- 
pany will  be  responsible  for  all  surveys  made  by  their 
agents  personally."    In  this  case  Morris,  who  had,  a  few 

(1)  2.  App.  R.  Ont.  81.  (2)  26  U.  C.  C.  P.  380. 
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1878     days  prior  to  the  22nd  of  April,  1874,  examined  the 

Hastinos  premises  with  a  view  of  effecting  an  insurance,  filled  in 

j^^^    the  application.     The  Bespondent,  thinking  that  the 

sinuNOB  Ck).  distances  stated  in  the  said  diagram  were  not,  or  might 

Shajtnoh.  ^^^  ^^  strictly  accurate,  and  that  the  same  might  poe- 

sibly  in  other  respects  be  imperfect,  drew  the  attention 

of  the  said  Morris  thereto,  before  and  at  the  time  of  his 

(the  Respondent's)  signing  the  said  application.     Morris 

alleged  that  it  was  sufficiently  accurate ;  that  any  inac* 

curacies,  if  there  were  any,  were  of  no  consequence,  and 

that,  at  all  events,  he  would  go  to  the  property  and  make 

an  accurate  admeasurement  of  the  distances,  and,  if 

necessary,  correct  any  errors  in  the  said  application  or 

diagram  before  sending  it  forward  to  the  Board  of 

Directors  of  the  Appellants. 

The  agent,  in  forwarding  the  application  to  the  head 
office,  wrote  them  in  reference  to  the  risk,  but  such 
letter  was  not  produced  at  the  trial.  Upon  the  back  of 
the  application,  underneath  the  diagram,  is  the  follow- 
ing:— 

The  agent  is  particularly  requested  to  answer  the  following  ques- 
tions (inier  alia). 

Q.  Have  you  personally  examined  the  premises?    A.  Yes. 

Shortly  thereafter  the  Bespondent  received  a  policy 
from  the  Appellants,  but  which  was  re-deliyered  to  the 
agent,  who  got  it  as  he  said,  for  the  purpose  of  mi^lritig 
some  change  therein.  The  premises  were  subsequently 
destroyed  by  fire,  on  the  eyening  of  the  twenty-first  and 
the  morning  of  the  twenty-second  day  of  July,  1874,  of 
which  the  Bespondent  gave  notice  to  the  Appellants  on 
the  26th  of  the  said  month  of  July,  in  the  same  manner 
that  he  had  given  notice  of  the  insurance  in  the  Citi- 
zens' Insurance  Company,  with  whom  he  was  also  in* 
sured. 

To  the  notification  of  the  Bespondent's  loss,  the  Ap- 
I)ellants  replied,  on  the  29th  of  the  same  month,  infonn- 
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ing  him  that  they  had  arranged  with  the  Inspector  of      1878 
the  Gknre  District  Mutual  Insurance  Company,  who  had  nl^oa 
a  concurrent  risk  on  the  grist  mill,  to  adjust  his  loss.        ^^i^^ 

Morris  afterwards,  and  as  promised  by  the  said  In-  suranob  Co. 
spector,  handed  to  the  Respondent's  Solicitor  the  forms  SHAimoir* 

of  application  to  be  used  by  him  in  making  the  usual      

proof  of  claim,  and  the  same  were  used  accordingly, 
and,  haying  been  duly  sworn  and  certified  to,  were,  on 
the  sixth  day  of  August  following,  forwarded  by  post, 
in  the  same  manner  that  all  the  notices  and  papers  had 
been  forwarded  and  given  to  the  Appellants,  and  they 
were,  in  fact,  duly  received. 

No  objection  was  ever  made  to  the  form  of  the  claim 
XMipers,  nor  was  it  contended  that  they  did  not  contain 
all  that  the  Respondent  was  bound  to  put  therein,  but 
on  the  11th  day  of  November,  more  than  three  months 
after  the  claim  papers  had  been  received,  the  Appellants, 
in  answer  to  a  demand  for  payment  of  the  loss,  answer- 
ed, without  objecting  in  any  way  to  the  form  of  the  claim 
pai>ers,  that  they  had  placed  the  matter  in  the  hands  of 
the  Gk>re  Mutual  Insurance  Company  for  adjustment, 
and  they  would,  in  all  probability,  concur  in  any  settle- 
ment that  company  might  make. 

No  farther  communication  having  been  made,  the 
Respondent  commenced  his  action  on  the  seventeenth 
day  of  February  following  the  happening  of  his  loss. 

The  declaration  contained  one  count  on  the  policy,  to 
which  the  Defendants  pleaded  several  grounds  of  ob- 
jection. 

The  special  replications  and  rejoinders  raised  the 
question  on  which  this  appeal  was  decided,  viz. : — 

Whether  the  company  had  not  assumed  a  direct  re- 
sponsibility for  the  acts  of  their  agent,  Morris,  in  refer- 
ence to  surveys,  and,  if  so,  whether  a  notice  to  and 
knowledge  by  him  as  to  the  i>osition  of  the  adjoining 
buildings  were  binding  on  the  company. 

27 
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1878         Mr.  Oeorge  D.  Dickson^  for  AppellantB : — 


Uajrihos      The  question  is  one  of  contract.    The  Appellants  con- 

FiBB  Ix-   tei^d  that  they  are  free  to  make  such  contracts  for  insor- 

lURAiicB  Co.  j^jj^  ^  jj^y  \yQ  agreed  upon,  subject  to  such  conditions, 

&BAMVOV.  restrictions  and  stipulations  as  their  goyeming  body 
may  impose,  and  the  insured  agree  to,  and  that  when  a 
contract  has  been  reduced  into  writii^,  verbal  evidence 
is  not  allowed  to  be  given  of  what  jMussed  between  the 
parties,  so  as  to  add  or  subtract  from,  or  in  any  manner 
vary  or  qualify,  the  written  contract,  Chs$  v.  Lord 
Nugent  (1) ;  Woolam  v.  Hearn  (2) ;  Forsyth  v.  Bojfle  (8) ; 
Mason  v.  bartford  Fire  Ins,  Co.  (4) ;  Mason  v.  Scott  (5) ; 
Jones  V.  Victoria  Graving  Dock  Company  (6) ;  Direct  U. 
S.  Cable  Company  v.  Anglo  American  Telegraph  Co.  (7) ; 
Shannon  v  The  Core  Ins,  Co.  (8) . 

In  the  construction  of  a  contract,  the  general  intent 
to  be  gathered  from  the  writing  is  to  prevail,  regard 
being  had  to  the  clear  intent  of  the  parties  rather  than 
to  any  particular  words  used  Pollock  on  Contracts 
(9);  Southwell  v  Bowditch  (10);  Smith  y.  Hughes  (\\). 
In  the  application  it  is  specially  provided  that  '^a 
special  survey  must  be  filled  by  the  applicant  on  all 
mill  and  factory  risks,"  and  one  of  the  conditions  of  the 
policy  is  :— 

That  if  an  agent  of  this  company  fill  up  an  application  for  insur- 
ance  therein,  such  agent  shall  be  considered  as  acting  for  the  Appli- 
cant, and  not  for  this  company,  and  no  verbal  or  written  statements 
of  the  said  agent  to  the  contrary  shall  be  received  in  evidence,  but 
the  company  will  be  responsible  for  all  iurveys  made  by  their  agents 
personally. 

I  take  it,  then,  looking  at  the  whole  contract,  that  the 
intention  of  the  parties  was  that  the  insured  should  be 

(1)  5  B.  A  Ad.  60.  (6)  L.  R  2  Q^  B.  Div.  323. 

(2)  7  Yes.  211.  (7)  L.  R  2  App.  C.  412. 

(3)  28  U.  C.  Q.  B.  21.  (8)  27  U.  C.  Q.  B.  405,  409. 

(4)  28  F.  C.  Q.  B.  31 .  (9)  P.  407. 

(5)  22  Grant  592.  (10)  L.  R.  1  C.  P.  Div.  379. 

(1 1)  L.  R.  6  Q.  B.  607  and  610. 
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responsible  for  any  errors  in  the  description  in  the  an-      1^8 
nexed  diagrams,  and  that  he  is  estopped  from  saying  hIstinos 
it  is  not  his.     Pickard  v.  Sears  (1) ;  Cornish  v.  Abing-    JJ^j"^. 
ton  (2) ;   Hammersley  y.  DeBiel  (8) ;    Beattie  v.  Lord  suranok  Co. 
Eburp  (4) ;  Thomas  v.  Brown  (6).  SHAHwoir. 

Then,  did  the  agent  make  the  survey  within  the 
meaning  of  the  words  ofthe  policy?  It  is  evident,  by 
the  terms  of  the  application,  that  the  survey  for  which 
the  company,  by  the  policy,  agrees  to  be  responsible  is 
not  applicable  to  mill  risks ;  and,  moreover,  what  con* 
stitntes  a  survey,  according  to  all  authorities,  is  some* 
thing  more  and  quite  different  from  looking  all  round 
the  place,  making  no  measurements,  and  this  several 
days  before  the  application  was  made,  and  before  the 
applicant  had  made  up  his  mind  to  insure  with  Appel- 
lants. See  Rowe  v.  The  London  and  Lancashire  Ins. 
Co.  (6) ;  Denny  v.  Conway  (7)  ;  Bunyon  on  Fire  Insur- 
ance (8),  and  authorities  cited  in  the  judgment  of 
Harrison,  C.J.,  in  court  below. 

In  this  case,  the  Respondent  knew  the  application  and 
diagram,  misrepresented  the  facts  and  risk,  and  trusted 
to  his  Mend  to  correct  the  same.  This  was  not  done, 
and  the  company  cannot  be  held  to  have  accepted  the 
risk  otherwise  than  as  disclosed  by  the  application. 

The  policy,  also,  was  voided  by  reason  of  the  further 
insurance,  notice  thereof  not  having  been  received  by 
the  company.  McCann  v.  The  Waterloo  County  Fire 
Ins.  Co.  (9). 

Another  point  on  which  Appellants  rely  is,  that  the 
non-compliance  with  the  requirements  of  the  contract 
as  to  the  certificate  being  given  by  the  most  contiguous 
Magistrate  or  Notary  Public,  accompanied  by  an  affi- 

(1)  6  Ad.  &  E.  469.  (5)  L.  R.  1  Q.  B.  Div.  714. 

(2)  4  H.  A  N.  549.  (6)  12  Grant  311. 

(3)  12  CL  A  F.  45.  (7)  14  Gray,  Mas.  31. 

(4)  L.  R.  7  H.  L.  102.  (8)  2iid  Sdition,  pp  67-68. 

(9)  34  U.  C.  Q.  B.  376. 
27i 
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1878     davit  as  required,  voids  the  policy.    Lampkin  v.   The 

HAsnxos   Western  Assurance  Co.  (1) ;  Davis  v.  The  Canada  Farmeri 

S^^.   Jlfw^wa/  Fire.  Ins.  Co.  (2). 

suRAifCB  Co.     Under  86  Vic,  c.  44,  sec.  36  O.  the  company  had  no 

Shakkov.  power  to  contract  except  under  seal,  signed  by  the 

President  and  Vice-President,  and  countersigned  by  the 

Secretary.    The  written  contract  could  only  be  altered 

in  writing  by  the  company,  under  seal,  and  no  agent 

could  vary  a  written  contract  by  parol  evidence. 

Mr.  Dalton  McCarthy,  Q.  C,  and  Mr.  H.  H.  Sirathy 
lor  Respondent : — 

As  to  the  condition  requiring  the  Bespondent  to  fur- 
nish a  certificate  "  under  the  hand  of  the  Magistrate  or 
Notary  Public  most  contiguous  to  the  place  of  fire,"  it 
is  an  unjust  and  unreasonable  condition,  and  was  pro- 
perly so  found  by  the  Judge  at  Nisi  Prius^  and  Mb 
ruling  is  right,  and  ought  to  be  sustained.  See  86  Vie., 
c.  44,  s.  88,  O. ;  Imperial  Act,  17  &  18  Vic.,  c.  81,  s.  7  ; 
Rooth  V.  The  North-Eastern  Railway  (8). 

The  objections  as  to  the  form  of  the  claim  i>apeT8,  and 
as  to  the  preliminary  proofs,  were  not  taken  at  the  trial, 
but,  even  if  they  were,  the  Appellants,  having  supplied 
the  forms  for  the  Bespondent  through  their  agent,  can- 
not be  heard  to  contend  that  they  are  not  in  the  proi>er 
form ;  the  Appellants  are,  in  fact,  estopped.  These 
conditions  are  voidable,  and  the  case  of  Armstrong  v. 
Turqunnd  (4)  shews  that  they  can  waive  their  right  by 
mere  acquiescence,  and  we  have  more  than  that  here. 
See  also,  Webb  v.  The  Commissioners  of  Heme  Bay  (5) ; 
Best's  Evidence  (6). 

The  questions  arising  under  the  7th  and  8th  pleas 
are,  in  effect,  whether  the  finding  of  the  jury  upon  the 

(1)  13  U.  C.  Q.  B.  237.  (4)  9  Ir.  C.  L.  32. 

(2)  39  TJ.  C.  Q.  B.  453, 465, 466.        (5)  L.  B.  5  Q.  B.  642. 

(3)  L.  R.  2  Ex.  173.  (6)  5th  EcL,  p.  684. 
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alleged  misrepresentations  in  the  application  should  be      ^^78 
disturbed  or  not.  Habtinos 

The  alleged  misrepresentations,  as  to  the  nature  and   p^^^J'. 
situation  of  the  risk,  and  as  to  the  value  of  the  insured  svkanos  Co 
premises,  are  said  to  have  been  contained  in  the  writ-  shankok. 

ten  application  for  insurance.    But  the  said  application      

for  insurance  was  not  produced,  but  is  alleged  to  have 
been  lost,  and  the  Appellants,  being  allowed  to  give 
secondary  evidence  thereof,  endeavored  to  establish  that  a 
certain  paper,  which  they  put  in,  was  a  true  copy  thereof; 
the  jury,  however,  in  answer  to  the  first,  second,  fifth 
and  sixth  questions  put  to  them  by  the  learned  Judge 
before  whom  the  case  was  tried,  in  efiect,  found  that  the 
said  paper  was  not  a  true  copy  of  the  application.  Such 
finding  is  supported  by  the  evidence,  and,  if  correct, 
disposes  of  all  the  grounds  of  alleged  misrepresentation. 

The  alleged  misrepresentations  or  errors  are  not  in 
the  application,  but  in  the  diagram  thereon  endorsed, 
and  there  is  no  clause  in  the  policy  avoiding  it  for 
errors  or  mistakes  in  the  dii^ams.  It  is  for  '*  errone- 
ous representation,"  or  for  omitting  "  to  make  known 
any  fdct  material  to  the  risk  "  in  the  ''  application,"  that 
the  policy  is  declared  to  be  void. 

As  to  the  allied  misrepresentations  of  the  nature 
and  situation  of  the  risk,  the  Appellants'  agent,  having 
himself  made  an  examination  and  survey  of  the  pre- 
mises before  the  insurance  was  effected,  knew,  or  must 
be  taken  to  have  known,  whether  the  nature  and  posi- 
tion of  the  risk,  proposed  for  insurance  in  the  Appel* 
lants'  Oojnpany,  was  correctly  described,  and  the  Ap- 
pellants, i)ossessing  such  knowledge,  (for  they  must  be 
taken  to  have  known  all  their  agent  knew— all,  at  any 
rate,  acquired  in  the  discharge  of  his  duty  as  their  agent) 
cannot  rely,  as  a  ground  of  defence  to  the  Sesi)ondent'B 
claim,  on  any  inaccuracies  or  misstatements  in  the  ap- 
plication or  diagram  as  misrepresentations. 
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1878         The  agent  of  the  Appellantfl,  haying  made  a  anrrey 
HAJvroros  ^^^  examination  of  the  insured  premiaeB  prior  to  the 

P^rTin-   <^<^^P^^^^^  ^7  ^^  ^f  ^^  ™^>  ^^^  having  canaed  the 
8UKAN0B  Co.  Respondent's  application  for  insurance  to  be  filled  up 
Shavnov.  ^  ^^  ^^^^^  ^  which  it  was,  and  having  promised  to 
— —      correct  any  errors  that  may  have  been  therein,  the 
Appellants  cannot  set  up  the  mistakes  (if  any)  there- 
in as  misrepresentations   to   avoid    the    contract    of 
insurance. 

But,  even  under  the  terms  of  the  policy,  it  is  declared 
that  ^'  the  company  (the  Api>ellants)  will  be  responsible 
for  all  surveys  made  by  their  agents  personally. "  And 
the  said  Morris  did  personally  make  a  survey  of  the  in- 
sured premises  and  agreed  to  correct  the  diagram  that 
was  made,  if  it  required  correction,  by  making  another 
and  more  accurate  survey,  all  of  which  was  within  the 
scope  of  his  authority. 

Owing  to  the  non-production  of  the  letter  that  the 
said  Morris,  as  agent  of  the  Appellants,  sent  to  his  prin- 
cipals, and  on  which,  as  well  as  on  the  application,  the 
insurance  policy  seems  to  have  been  made  out,  it  cannot 
be  safely  assumed,  much  less  established,  that  the  said 
Morris  did  not  do  as  he  agreed. 

The  application,survey  and  diagram  are  not  so  described 
or  made  part  of  the  policy  as  to  constitute  their  contents 
warranties ;  a  mere  reference  to  them  is  not  sufficient 
for  the  purpose.  If  there  is  a  doubt  about  the  words, 
the  Oourt  will  interpret  them  not  as  a  warranty  but  as 
a  mere  representation.  All  that  is  declared  in  the  ap- 
plication is  that  *'  the  descriptions  in  the  annexed  dia- 
gram are  true  and  complete  in  all  particulars,"  which 
certainly  does  not  necessarily  or  reasonably  imply  or 
import  that  the  diagram  showed,  accurately  or  parti- 
cularly, more  than  a  description  of  the  proposed  risk, 
possibly  the  dimensions,  etc.,  of  the  building  in  which 
the  property  to  be  insured  was  situate.    See  Lotkimn  v. 
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Benderson  (1) ;  Parsons  r.  Watson  (2) ;  Stokes  y.  Cox  (8) ;      1878 
Biidd  V.  Fairmaner  (4) ;  Scanlon  v.  Scales  (5) ;  Turley  v.  hIstinos 
iVortA  ilmertcan  /»5.  Co.  (6) ;  Bunyon  on  Fire  Insurance   j^^^^ 
(*7) ;  Hide  v.   JSriwrc  (8) ;  Davis  v.  Scottish   Provincial  suranob  Co. 
/««.  Co.  (9) ;  Hopkins  v.  Provincial  Ins.  Co.  (10) ;  /»  re.  shankon. 
Universal  Non-tariff  Fire  Ins.  Co.  (11).  

The  proof  of  there  being  a  double  insurance  was  on 
the  Appellants,  and  it  was  not  established,  nor  was  it 
admitted  or  conceded  at  the  trial.  The  Secretary  of  the 
company  was  a  witness  in  the  case  and  was  not  ques- 
tioned. On  application  for  a  new  trial,  there  was  no 
affidavit  that  the  notice  had  no#  been  received.  The 
presumption  of  fact  is  in  favor  of  the  Bespondent. 


The  judgment  of  the  Oourt  was  delivered  by 
BiTOHIE,  J.  :— 

Charles  Morris  was  Defendant's  local  agent,  and,  as 
such,  solicited  risks,  received  applications,  transmitted 
them,  received  premiums,  granted  interim  receipts,  and 
api>ears  to  have  been  and  acted  as  Defendant's  agent  in 
all  particulars  connected  with  insurance,  save  only  in 
the  matter  of  filling  up  applications,  when,  and  when 
only,  it  would  seem  he  was  to  be  considered  as  acting 
for  the  assured. 

Oalt^  J.,  in  his  judgment  says  :— 

The  seventh  ground,  on  which,  m  fact,  the  defence  really  rested, 
xemains  to  be  considered.  That  objection  is,  that  the  situation  of  the 
insured  premises,  as  respects  adjoining  building  s^  was  not  properly 
described  in  the  application.  It  is  beyond  question  that  the  diagram 
on  the  back  of  the  copy  of  the  application  produced  at  the  trial  does 

(1)  3  Bos.  and  Pul.  4^.  (6)  25  Wend.  374. 

(2)  Cowper,  7W.  (7)  Pp.  57  A  58. 

(3)  1  H.  A  N.  533.  (8)  3  Doug.  213. 

(4)  8  Bing.  48.  (9)  16  U.  C.  C.  P.  176. 

(5)  5  It.  L.  R.  139, 154.  (10)  18  U.  C.  C.  P.  74. 

(ll)L.R.19Sq.485. 
*  The  Chief  Justice  was  absent  when  judgment  was  delivered. 


1878 
•June  3 
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1878       not  show  correctly  the  poution  of  ilie  premiseB,  bni  the  Fhuntii^  faj 
^^^^Zl      ^  replication  to  the  Berenth  and  ei^th  plees,  saji  '^  that  the  msm^ 
Mutual    <^^  ^^  effected  by  the  Plaintiflr  with  the  local  agent  of  the  Defend- 
Futa  In-    ants,  having  authority  to  solicit  risks  and  to  inspect  premiseB  offered 
f  UKAJiOB  Co.  Q|.  proposed  or  aboat  to  be  insured  by  the  Defendants,  and  to  make 
Q^j^Qg    out  applications,  receive  premioms,  and  effect  interim  insorancea ;" 
^-.       and  the  Plaintiff  says  that  the  said  agent  personally  inspected  the  pro- 
perty insured,  and  was  fully  aware  of  the  position  of  the  building  con- 
taining the  same,  and  its  contiguity  to  other  bufldingi ;  and  the  said 
agent  afterwards  made  out  the  said  application,  or  caused  the  same 
to  be  made  out ;  and  the  Plaintiff  says  that  the  same  waa  aigned  bj 
him  at  the  instance  and  procurement  of  the  said  agent,  and  upon  fhe 
undertaking  of  the  said  agent  that  he  would  amend  the  same  by  in- 
serting in  the  said  application  the  distance  of  any  building  witiiin  one 
hundred  feet  from  the  beilding  containing  the  pnqMrty  insored, 
before  forwarding  the  said  application  to  the  head  oflloe  of  the  De- 
fendants, and  the  Plaintiff,  relying  on  the  said  application,  completed 
the  effecting  of  the  said  insurance,  by  paying  the  premium  to  the 
said  agent,  and  took  from  him  an  interim  receipt  effecting  the  said 
insiu-ance  of  the  said  property  against  loss  until  the  pdioy  should  be 
issued  by  the  Defendants ;  but  the  said  agent  neglected  to  amend 
the  said  application  by  inseriang  therein  the  feet  that  there  waa  a 
building  within  the  distance  of  one  hundred  feet  tnm  the  building 
containing  the  property  insured,  of  which  the  Plaintiff  bad  no  notioa 
or  knowledge  until  after  the  happening  of  the  loss  in  the  declaration 
mentioned,  and  the  Defendants  did  not  make  or  raise  any  oljeotaoD 
to  the  contiguity  of  any  other  buflding,  or  to  the  same  not  being 
mentioned  or  referred  to  in  the  said  application ;  and  the  Plaintiff 
further  says  that  there  was  no  fraud  or  fraudulent  misrepresentatians 
on  his  part  in  reference  to  the  matters  herein  pleaded  tow 

The  clause  in  the  policy  is  this  :-^ 

That  if  an  agent  of  this  company  fill  up  an  application  for  insurance 
therein,  such  agent  shall  be  considered  as  acting  for  the  applicant 
and  not  for  the  company,  and  no  verbal  or  written  statement  of  fhe 
said  agent  to  the  contrary  shall  be  received  in  evidence,  but  the 
company  will  be  responsible  for  all  aurvqff  made  by  their  agents 
personally* 

Upon  the  back  of  the  application,  underneath  the 
diagram,  is  the  following : — 

The  agent  is  particularly  requested  to  answer  the  following  ques- 
tions (inter  alia)  :- 
Have  you  personally  examined  the  premisee?— Tes. 
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Are  there  any  other  oircumBtances  connected  with  danger  of  fire  to       1878 
the  properly  proposed  for  insurance  ? — ^No.  TT^*"^ 

It  is,  therefore,  true  that,  so  far  as  the  application  is   jS^^j^. 
concerned,  the  Plaintiff  was  contracting,  through  his  suranob  Ck>. 
agent,  with  the  Defendants,  through  their  agent,  though  shaxnov. 

one  and  the  same  person.     But,  with  respect  to  the  sur-      

vey,  description  and  diagram,  the  assured  was  dealing 
with  Morris,  not  as  his  agent,  but  as  the  agent  of  the 
comjMmy.  The  company  are  not,  I  think,  to  be  released 
or  excused  from  consequences  resulting  from  the  care- 
lessness or  want  of  skill  of  their  agent  in  a  matter  within 
the  scope  of  his  deputed  authority,  because  he  is  also 
employed  by  the  assured  in  another  portion  of  the 
same  transaction.  If  the  company  had  not  assumed  a 
direct  responsibility  for  the  acts  of  their  agent  in  refer- 
ence to  surveys,  the  case  might  possibly  be  in  a  different 
I)08ition.  It  is  clear  that  the  error,  if  any,  in  the  des- 
cription or  diagram  did  not  occur  by  or  through  the 
de&ult,  negligence  or  mistake  of  the  assured,  who  ap- 
I>earB  to  have  acted  throughout  with  the  most  perfect 
good  faith,  and  to  have  frimished  to  the  agent  of  the 
company  every  opportunity  of  examining  and  survey- 
ing the  premises,  and  of  testing  and  correcting  his 
description  and  diagram  before  transmitting  it  to  the 
company.  He  never,  in  fact,  assumed  the  false  repre- 
sentation or  the  responsibility  of  it,  he  never  put 
it  forward,  but,  on  the  contrary,  when  put  forward 
by  the  company's  agent,  he  repudiated  it,  calling  atten- 
tion to  the  inaccuracies  of  the  agent's  description  and 
diagram,  and  pointing  out  minutely  the  particulars  in 
which  they  were  incorrect.  He  never  authorized  the 
transmission  of  anything  but  a  correct  description  and 
diagram ;  he  was  guilty  of  no  concealment,  and  he  in 
no  way  directly  or  indirectly,  by  himself  or  in  collusion 
with  the  agent  of  the  company,  attempted  to  obtain 
from  the  Defendants  an  insurance  upon  false  represen- 
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1878      tationB.    If  the  diffictdty  in  this  case  has  arisen  by  or 

Habtinos  through  the  defBtult,  negligence  or  mist^ike  of  the  agent 

f^rTlt^   ^^  ^^  insurers,  I  think  it  cannot  be  disputed  that  the 

sinuxos  Co.  policy  would  be  valid.    The  insurance  was  pressed  on 

SsAirifoir.  Plaintiff  by  the  agent  of  the  company  authorized  to 

obtain  insurances  for  the  company,  and  when  so  pressed 

to  insure,  Morris,  the  agent,  was  taken  through  the  grist 
mill  and  all  round  the  place,  and  after  that  undertook 
to  make  out,  with  the  assistance  of  an  amanuensis 
selected  by  himself,  the  application ;  this  he  did  as 
Plaintiff's  agent — if  adopted  by  him.  But  as  regards 
the  diagram  and  description,  he  must,  I  think,  be  con* 
sidered  as  the  company's  agent,  that  being  within 
the  scoi>e  of  his  deputed  authority,  and  he  having  in- 
spected and  examined  the  premises,  or,  in  other 
words,  surveyed  them — and  for  which  the  com- 
pany must  be  responsible.  The  meaning  of  the  word 
^'survey,"  as  applicable  to  this  subject  matter,  as  given  in 
the  imperial  dictionary  is  "  to  examine  with  reference 
to  condition,  situation  and  value,  as  to  surve$^  a  building, 
to  determine  its  value  and  exposure  to  loss  by  fire.** 
The  agent  ai>pear8  to  have  adhered,  notwithstanding 
the  objections  of  the  assured,  to  the  description  and 
diagram ;  the  assured  signed  the  application  with  the 
description  the  agent  had  put  forward  in  the  applica- 
tion and  diagram  which  must  be  assumed  to  have 
been  the  result  of  his  examination  and  enquiries,  the 
agent,  at  the  same  time,  stating  that  he  would  go  again 
to  the  premises  and  measure  and  alter  the  paper  to  suit 
the  measurements.  This  account  of  the  transaction  the 
jury  have  found  to  be  correct.  Now,  the  company  having 
undertaken  to  be  responsible  for  all  surveys  made  by 
their  agents  personally,  how  then  can  they  escape  re- 
sponsibility for  an  inaccurate  examination  or  survey  by 
their  agent  Morris,  or  an  inaccurate  description  and  di- 
agram of  that  examination  or  survey  prepared  by  him, 
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this  being  a  matter  xuiquestionably  within  the  scope  of     ^^^ 
his  agency.    Who  but  the  company  is  lo  be  responsible  Habvikgs 
for  his  not  making  a  more  accurate  examination  and   Ym'^- 
survey  in  the  first  instance,  or  for  his  not  making  the  sdranot  Co. 
resuryey  and  measurements  as  he  promised,  or  for  not  Shamhov. 

correcting  the  description  and  diagram  before  transmis-      

sion  to  the  company,  as  the  assure  1  desired  and  he 
agreed  to  do,  and  as  it  was  his  duty  to  the  company  to 
do,  or  for  not  famishing  the  company  with  the  infor- 
mation the  assured  gave  him  as  to  the  inaccuracy  of 
his  description  and  diagram,  and  which,  being  con- 
nected with  what  was  clearly  within  the  scope  of  his 
agency,  must  have  the  same  effect  as  if  communicated 
directly  to  the  company,  the  knowledge  of  the  agent 
in  such  a  case  being  the  knowledge  of  the  company,  or, 
in  other  words,  in  such  a  case  notice  to  the  agent  being 
notice  to  the  principal ;  or  for  transmitting  contrary  to 
the  evident  wish  of  the  assured  an  incorrect  description 
and  diagram,  he  being  for  the  purpose  of  transmission  the 
agent  of  the  company,  but  who,  on  the  contrary,  transmit- 
ted the  documents  with  his  certificate  or  written  asser- 
tion that  he  had  i>ersonally  examined,  that  is  surveyed 
the  premises,  and  that  there  were  not  any  other  circum- 
stances connected  with  danger  of  fire.  Surely  under 
such  circumstances  the  Plaintiff  had  a  right  to  rely  on 
Defendants'  agent's  assertion  that  he  would  transmit  a 
correct  description,  and  I  think  the  survey  and  diagram 
must  be  considered  the  survey  and  diagram  furnished 
by  the  agent  of  the  company,  and  made  part  of  the  ap- 
plication by  him,  and  for  which  the  company,  through 
him,  are  responsible ;  and  so  establishing  their  agent's 
description,  diagram  and  assertion  as  the  basis  of  the 
contract,  which  they  cannot  now  dispute,  it  operating 
to  estop  the  Defendants  from  disputing'  its  correctness ; 
for  if  the  Defendants  are  responsible  for  the  surveys  of 
their  agent,  and  for  the  information  of  the  agent  in 
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^^      regpect  theTeof  as  being  the  infonnaliim  of  the  eompaay, 

H^jfoiM  it  would  be  a  gioes  fraud  in  Defendaati  to  leoeiTe 

Y^^,   through  their  agent  a  premium  with  the  intention  of 

acBAJKB  Co.  aroiding  the  insnranoe  in  case  of  Ion,  and  retaining 

g«A»^   the  preminms  in  case  no  loaa  should  oocor. 

So  long  ago  as  1815  Lord  EUUm,  in  the  Honae  of 

Lords,  recognized  that  while  it  is  a  first  principle  of  the 
law  of  insnranoe  that,  in  the  case  of  a  wairanty,  the 
thing  must  be  exactly  as  it  is  represented  to  be.it  wonid 
be  an  effectual  answer,  even  in  the  case  of  a  warranty, 
that  the  insured  were  misled  by  the  insurers  or  their 
agents ;  Newcastle  Fire  Ins.  Co.  v.  Maewu>rmm(l);  and,  in 
Hartford  Protection  Ins.  Co.  t.  Harmer  (2),  Bmau^,  J^ 
referring  to  this  case,  says  Stephens,  in  his  Nisi  Prims^ 
(3)  says  :— 

UpoD  thaanthority  of  NateasUe  Insurmmet  Oom^emg  ▼.  Jfaciirss 
(4),  it  leaiig  that,  eren  in  case  of  WBirsnty,  it  would  be  mgoodaniirer 
Uiftt  Um  mistake  or  misrepresentation  was  to  be  attributed  aolelj  to 
the  insuren  themselTes  or  theb  agent ;  and  finaDj,  the  Supreme 
Court  of  Pcmuy/Mmio,  in  the  case  of  Brmmmr  t.  Howard  Firt  humt' 
amee  C&mipam^ — detennined  during  the  preasoi  year,  and  not  yet 
reported— has  decided  that  parol  eridenoe  isadmiswbie  to  show  that 
the  description  of  property  insured,  annexed  to  a  poliey,  thonglii 
signed  by  the  insured,  was  drawn  up  by  the  agmta  of  the  insurer; 
that  they  knew  aU  about  the  property  fromTerbal  deeeriptkm  by  the 
insured  and  from  actual  surrey,  and  that,  therefore,  nmiaainns  and 
errors  therein  were  those  of  such  agents,  and  not  of  the  insured,  notp 
withstanding  a  provisian  in  the  policy  that  the  deacriptioQ  ahould  be 
taken  as  part  thereof^  and  as  a  wairanty  on  the  part  of  the  insured. 
2  Am.  Law  Reg.  510. 

In  the  case  of  Peoria  Marine  and  Fire  Ins.  Co.  ▼.  Hall 
(S),  it  is  stated : — 

But  the  counsel  fbr  the  Plaintiff  in  error  insists  thai  the  printed 
conditions  were  notice  to  the  assured  of  the  agent's  want  of  authority 
to  assent  to  the  keeping  of  gunpowder,  Ac.,  and  that  this  assent 
could  be  giren  only  by  the  con^Muiy  itseUl  Hub,  at  first  view,  wookl 

(1)  3  Dow.  255.  (3)  VoL  3,  p.  2/)81. 

(2)  3  Bennett  Fire  Ins.  cases  65S.         (4)  3  IXiw.  255. 

(5)  4  Bennett  Fire  Ins.  caeea  74S. 
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seem  plausible,  and  might  be  soond  but  for  another  principle  which       1878 


lies  back  of  it  and  defeats  its  application.    The  principle  to  which 
we  allude  is,  that  notice  to  the  a^ent  is  notice  to  his  principal.    The    |f  ut^^i, 
company  must  be  regarded  as  knowing  what  he  knew.    If  he  knew    Ftta  Iir* 
that  powder  was  kept  at  the  time  of  the  insurance,  or  to  be  kept*^^*^^^  ^^ 
during  its  continuance,  the  company  must  be  regarded  as  having  Shaioiov. 
known  it  also.    They  had  power  to  waive  the  condition:  and  by       «— 
taking  the  premitmi  and  issuing  the  policy  with  such  notice  or 
knowledge,  they  must  be  regarded  as  having  waived  the  condition 
which  prohibited  its  keeping.    It  would  be  a  gross  fraud  in  the 
company  to  receive  the  premium  for  issuing  a  policy  on  which  they 
did  not  intend  to  be  liable,  and  which  they  intended  to  treat  as  void 
in  case  of  loss. 

And  111  re  Universal  Non  Tariff  Fire  Ins.  Co.  (1) 
the  same  principle  is  pnt  forward ;  the  marginal  note 
is: — 

A  fire  iiisuranoe  was  effected  in  respect  of  certain  properly  through 
an  agent  named  DomM^  who  inspected  the  premises.  One  condition 
•f  the  policy  was,  that  any  material  mis-description  of  the  property 
¥rould  render  the  policy  void.  The  buildings  were  described  as  built 
of  brick  and  slated,  but  it  turned  out  that  one  of  the  buildings  was 
not  roofed  with  slate,  but  with  tarred  felt.  The  company  alleged 
that  Donald  was  not  their  agent,  but  the  agent  of  the  insured  and 
that  the  mis-descripfion  rendered  the  policy  void. 

Held, — That  the  mis-description  was  immaterial,  and  not  sufficient 
to  vitiate  the  policy ;  but  that,  if  material,  it  was  made  by  Donald  as 
the  agent  of  the  insurance  company,  and  the  insured  were  not  res- 
ponsible for  it. 

As  in  Wing  v.  Harvey,  (2),  it  was  held  that  the  com- 
pany haying  held  out  L.  <jj*  jS.  to  the  world  as  their  agents 
for  the  purpose  of  receiving  the  premiums,  it  became 
the  duty  of  L.  Sf  S.,  and  not  that  of  the  Plaintiff,  to  com- 
municate to  the  head  office  at  Norwich  the  circum- 
stances under  which  those  premiums  had  been  paid  to 
and  received  by  them,  and  the  representations  which 
were  made  on  the  occasions  of  such  payments  and  re- 
ceipts. So  here,  the  Plaintiff  having  held  out  to  the 
world  Morris  as  their  agent  to  obtain  insurances,  trans- 

(1)  L.  R.  19  Eq.  485.  (2)  5  DeG.  McN.  &  G.  271. 
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1878      mit  applicationB,  receive  premioms,  and  make  i>ei8oiial 

nliTOros  stirveys,  it  became  the  duty  of  Morris^  and  not  of  Flain- 

vi^^Ut.  ^^^'  ^^  communicate  to  the  company  all  the  drcnmstanoes 

nuRAxoE  Co.  connected  with  the  description  and  diagram  and  the 

BHAjniGv.  transmission  of  the  application. 

I  by  no  means  wish  to  be  understood  as  intimating 

that  if  this  application  had  been  signed  by  Plaintiff, 
and  placed  in  the  agent's  hands  as  containing  a  correct 
description,  simply  to  be  transmitted  as  Flaintifi's  act, 
independent  of  any  personal  survey  or  examination 
made  by  the  agent,  or  description  thereof  furnished  by 
him,  that,  in  such  a  case,  knowledge  by  the  agent  that 
it  was  not  correct  would  be  evidence  of  a  waiver  hj 
Defendants  of  the  condition  that  a  misrepresentation  ia 
the  application  should  avoid  the  policy,  because,  in  such 
a  case,  the  agent  would  be  acting  simply  as  the  trans- 
mitter of  that  for  which  the  assured  alone  was  respons- 
ible, though  it  is  not  necessary  to  discuss  or  determine 
this  point. 

There  were  two  or  three  minor  points  suggested,  but 
scarcely  relied  on,  viz. :  As  to  the  notice  of  additional 
assurance  ;  and  as  to  the  preliminary  proof.  We  think 
there  is  nothing  in  either  of  these  objections  that  was  not 
disposed  of  by  the  finding  of  the  Jury  ;  and,  as  to  the 
objection  that  the  certificate  of  the  magistrate  most  con- 
tiguous was  not  famished,  we  agree  with  the  Court 
below  that  this  was  an  unreasonable  condition. 

Strong,  Tasohereau,  Fournier  and  Henry,  J.  J., 

concurred. 

Appeal  dismissed  with  costs. 

Solicitor  for  Appellants :  George  D.  Dickson. 

Solicitors  for  Bespondent :  Dalton   McCarthy  ^  H.  H. 

Strathy. 
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THE   GORE   DISTRICT   MUTUAL  |  a  pput  t-ants  •      '*^' 
FIRE  INSURANCE  COMPANY J  -apPELLANTS ,  ^^  ^ 

AND  June  8* 

JAMBS   H.   SAMO   and   THOMAS  )  r^pondexts 

JOHNSTON j  KESPONDICNTS. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Inmranee- — MUstatement   as  to  incumbrances-^^ndioiaibiliiy  of 

policy ^^^  sec.,  c.  44, 36  Vict,  Ont 

The  Appellanis  issued  to  the  Respondents,  in  consideration  of  $195, 
a  policy  of  insurance  to  the  amount  of  (3,000  as  follows,  viz. : 
$1,000  on  their  building,  and  $2,000  on  the  stock.  In  the  Re- 
spondent's application,  which  had  been  signed  in  blank  and  de- 
livered to  the  person  through  whose  instrumentality  the  policy 
was  effected,  it  was  stated  that  there  were  no  incumbrances  on 
the  property,  although  there  were  several  mortgages.  It  was 
also  proved  that  after  the  issuing  of  the  policy  the  Respondents 
effiM^ted  a  further  incumbrance  on  the  land,  but  did  not  notify 
Defendants.  The  policy  was  made  subject  to  36  Fie.,  c.  44,  0., 
The  proviso  (since  repealed  by  39  Vic,,  c.  7,)  to  sec.  36,  declared, 
''That  the  concealment  of  any  incumbrances  on  the  insured  pro- 
perty, or  on  the  land  on  which  it  may  be  situate  *  *  shall  render 
the  policy  void,  and  no  claim  for  loss  shall  be  recoverable  there- 
under, unless  the  Board  of  Directors  shall  see  fit  in  their  discre- 
tion to  waive  the  defect." 

One  of  the  conditions  of  the  policy  provided  that  the  policy 
should  be  made  void  by  the  omission  to  make  known  any  fact 
material  to  the  risk. 

On  an  action  upon  the  policy,  the  Court  of  Common  Pleas  (1) 
refused  to  set  aside  the  verdict  in  favor  of  the  Appellants,  but  on 
appeal  to  the  Court  of  Error  and  Appeal  for  Ontario  (2),  it  was 
held  that  the  policy  was  divisible  and  that  Respondents  were 
entitled  to  recover  the  insurance  on  the  stock. 

(1)  26  U.  C.  C.  P.  465.  (2)  1  Ont.  App.  Rep.  545. 


*pRB8KNT — Sir  William  Buell  Richards,  Knt,  C.  J.,  and  Ritchie, 
Stitmg,  Taschereau,  Foamier  and  Henry,  J.  J. 
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]^H  FeU;— On  ApfXftL  UuU  the  eontnct  of  iiiKxmiee  ob  d»e  teikfiiif 

jT'^  md  on  the  stock  wm  entire  and  indhisiUe.  and  that  the  ndi- 

j)yff^wf  representations  as  to  incambraiioee.  by  the  <m>Ciium  of  the 

KcTCAL  policy  as  well  as  by  the  36  sec  of  36  Tte^  e.  41,  O^  lendeied  the 

FlKS  IjfSC  policy  wh^rfly  Toid. 

8A]fo.     TfiUS  was  an  appeal  from  a  judgment  of  the  Court  of 
— -      Appeal  for  Ontario,  making  abaolnte  a  role  nisi  to  enter 
a  verdict  for  the  Respondents  for  two  thtmiid  doI]aii» 
being  insurance  on  goods. 

The  action  was  commenced  on  the  8rd  day  of  Norem* 
ber,  1876,  upon  a  policy  of  insurance  issued  by  the 
Appellants  to  the  Respondents,  bearing  date  the  16th 
of  December,  1874,  on  their  property  to  the  amonnt  of 
three  thousand  dollars,  as  follows,  viz. :  $1,000  on  the 
building  only  of  their  wooden  furniture  manu&ctory ; 
$2,000  on  their  stock  of  lumber  and  materialsi  and  fin^ 
niture  manufeu^tured  and  in  process  of  manufactme 
contained  in  said  building. 

The  declaration  contained  four  counts  on  the  policy 
and  the  common  counts.    The  pleas  were : — 

Isi  One  denying  the  making  of  the  policy. 

2nd.  That  the  real  estate  was  encumbered,  and  that 
in  the  application  it  was  allied  to  be  unencumbered. 

8rd.  Concealment  of  the  fact  of  encumbrances. 

4th.  As  to  80  much  of  the  counts  as  relate  to  the 
insurance  on  the  building;  that  after  the  irntking  of 
the  policy,  the  Respondents  transferred  the  said  build- 
ing, by  mortgage,  to  Robert  Davies^  and  gave  no  notice 
of  such  transfer  to  the  Appellants. 

6th.  Sets  up  the  same  defence  in  a  different  way ;  and 
the 
6th.  Never  indebted  to  the  common  counts. 

The  Respondents  replied,  taking  issue  on  the  fint 
plea,  and,  to  the  second  plea,  1st.  That  they  did  not, 
in  their  application,  state  there  were  no  encumbrances 
on  the  property,  as  in  that  plea  alleged. 
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2iicL  That  the  policy  was  not  issued  on  the  application       1*^78 
in  that  plea  mentioned.  Gk>RB 

8rd.  That  the  section  of  36  Vic,  Chapter  44,  of  the    utttuxl 
Statutes  of  Ontario,  referred  to  in  the  pleadings,  does  not  ^^"^^  q^' 
affect  the  policy  as  to  the  goods  insured  and  the  risk        v, 
thereon.  ^ 

4th.  That  the  application  was  made  through  an  agent 
of  the  Appellants,  and  that  before  the  application  the 
Bespondent  informed  him  of  the  encumbrances,  and 
that  the  misrepresentations  were  by  him. 

Issue  was  taken  on  the  replication,  and  the  Defend- 
ants rejoined  that  provision  in  the  policy  that  if  an 
agent  of  the  company  should  fill  up  an  application,  he, 
in  doing  so,  should  be  considered  as  acting  for  the  ap- 
plicant, and  not  for  the  Bespondents.  The  cause  was 
tried  before  Chief  Justice  Hagarty,  in  March,  1876,  and 
a  verdict  given  for  the  Api>ellants.  Leave  was,  how- 
ever, given  to  move  for  a  rule  to  enter  a  judgment  for 
the  Bespondents  for  |8,000  and  interest,  and  shortly 
after  a  rule  nisi  was  granted  in  pursuance  of  such  leave, 
on  the  following  grounds  :— 

1st.  That  there  was  no  evidence  that  the  Appellants 
had  ever  elected  to  avoid  the  policy  for  any  cause. 

2nd.  That  the  evidence  established  that  the  only  ap- 
plication made  by  the  Bespondents  was  in  blank ;  that 
there  was  no  concealment  therein  of  encumbrances ; 
that  the  policy  was  issued  without  the  Bespondents 
knowing  that  any  one  had  represented  the  absence  of 
encumbrances,  and  that  the  agency  of  RosenblaU  had 
terminated  before  he  signed  the  application,  and  that 
he  was  then  the  agent  of  the  Appellant  and  of  Griffith, 
and  not  of  the  Plaintiff. 

Srd.  That  no  representations  were  made  by  the  Be- 
spondents, but  by  ChiffUh — ^not  their  agent,  but  the  agent 
of  the  Appellants. 

28 
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1^^         4th.  ThAt  Grifith  signed  the  applictfioii  wishout  aaj 

(^,n     amhoritT  from  ^mo, 
^rrr^       5th.  That  the  replication  prored  there  were  no  mi»> 
FtuM  Im'  representations  made  by  Respondents,  and  that  they 
"^e!  ^^  were  not  answerable  for  acts  of  Grifiih. 
Hamo^         gth.  That  the  condition  that  the  agent  of  the  Appel- 
^*      lants  shall  be  deemed  the  agent  of  the  Respondents  is 
tinreasonable  and  nnjnst. 

7th.  That  the  policy  was  divisible;  and  therefore 
only  void  as  to  the  insnrance  on  the  &ctory,  and  not  on 
the  goods  therein  contained. 

The  Conrt  of  Common  Fleas  refosed  to  set  the  verdict 
aside.  The  Plaintiffs  then  appealed  from  the  decision 
of  the  Cionrt  of  Common  Pleas  to  the  Coiut  of  Appeal 
of  Ontario,  which  held  that  the  policy  was  divisible, 
and  that  Plaintiffs  were  entitled  to  receive  the  amount 
of  the  risk,  taken  in  and  by  the  policy  on  the  stock  of 
lumber  and  fnmiture. 

The  material  portions  of  the  evidence  are  set  forth  in 
the  judgments.  The  question  to  be  determined  on  this 
appeal  was,  whether  or  not  the  policy  in  question  is  a 
divisible  policy  ;  whether  it  is  void  in  the  whole,  or 
only  in  part,  viz.  : — Void  as  to  the  insurance  on  the 
wooden  manufactory,  and  good  as  to  the  stock  of  lumber 
and  materials,  and  furniture  manufactured  and  in  pro- 
cess of  manufacture  ? 

Mr.  Bethuney  Qp  C,  and  Mr.  C.  A.  Durand,  for 
Appellants. 

One  of  the  covenants  of  the  policy  is  that,  '^  if  the 
title  of  the  property  be  transferred  or  changed  without 
written  permission,  the  policy  shall  thenceforth  be 
void."  Under  Sec.  36  of  the  Statute,  86  Vic,  c.  44, 0.,  it  is 
the  policy,  that  is,  the  whole  policy,  which  is  made 
void  in  the  event  of  there  being  any  false  statement  in 
the  application  respecting  the  title  or  ownership,  or  his 
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circumstances,  or  the  concealment  of  any  encumbrances      1^78 
on  the  insured  property  or  the  land  on  which  it  may  be      gorb 
situate.    It  is  admitted  that  there  was  a  misrepresenta-    ^^''^'ct 
tion  as  to  encumbrances  on  the  land,  the  application  Firb  Insu- 
stating  that  there  were  none,  the  land  at  the  time  being  "^^^^ 
mortgaged  to  over  |4,000.    The  insurance  in  this  case     ^^o. 
was  an  entire  insurance  for  |8,000,  for  which  one  rate 
was  fixed  and  paid.    The  conditions  of  the  policy  apply 
equally  to  real  and  personal  property :  it  cannot  be 
argued  that  such  a  policy  is  divisible. 

By  the  terms  of  the  contract,  "  the  policy,"  that  is, 
the  whole  policy  (not  a  part  of  it,  as  held  by  the 
majority  of  the  Judges  in  the  Gourt  of  Appeal)  became 
void  if  the  assurexl  made  any  erroneous  representations 
in  the  application,  or  if  the  assured  was  not  the  sole  and 
unconditional  owner  of  the  property,  unless  the  true 
title  were  therein  expressed : — Gottsman  v.  Pennsylvania 
Ins.  Oo.  (1) ;  Barnes  v.  The  Union  Mutual  (2) ;  Gould  v. 
The  York  County  Mutual  Fire  Ins.  Co.  (8) ;  Lovejoy  v. 
The  Augusta  Mutual  Ins.  Co.  (4)  ;  Wilson  v.  The  Her- 
kimer  County  Ins.  Co.  (6) ;  Bowman  v.  The  Franklin  Ass. 
Co.  (6) ;  Hinman  v.  The  Hartford  Fire  Ins.  Co.  (T) ;  Lee 
V.  The  Howard  Ins.  Co.  (8) ;  Friesmuth  v.  Agaxaam  M. 
F.  Ins.  Co.  (9). 

The  only  American  case  opposed  to  this  view  is  that 
of  Phcsnix  Ins  Co.  v.  Lawrence  et  al.  (10). 

The  case  of  Date  v.  The  Gore  District  Mutual  Ins.  Co.(W ) 
was  under  a  different  section  of  the  Act.  It  is  opposed 
to  Ramsay  Cloth  Co.  y.  Mutual  Ins.  Co.  of  Johnstown  (12) ; 
and  to  Russ  v.  The  Clinton  Muttuil  Ins.  Co.  (13) ;  Kerby 

(1)  56  Penn.  210.  (8)  3  Gray  583,  alBO,at  page  .>94. 

(2)  51  Maine  110.  (9)  10  Cuah.  587 ;  25  Barbour 

(3)  47  Maine  401.  503. 

(4)  45  Maine  472.  (10)  4  Metcalfe  Ken.  p.  9. 

(5)  2  Selden  N.  Y.  53.  (11)  14  U.  C.  C.  P.  549. 

(6)  40  Maryland  620,  632.  (12)  11  U.  C.  Q.  B.  516. 

(7)  36  WiBConsin  159, 169.  (13)  29  U.  C.  Q.  B.  73. 
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-''^^      T.  JTiafara  ih :  and  to  BUmkeif  t.  7k  JTiicnrs  Dutrict 

Oojui      f^;-     MofreoTer  it  is   piored  thit  sabaeq[«auK  to  the 

M^T^   policy  being  effected,  the  insnzed  e&cted  a  finiher 

F:fcz  l3tC'  encTunbrmnee  on  the  propeitr,  and  nerer  nocxfed  the 

^^^r!  ^  comiMuiy.    The  learned  oovnael  referred  alao  to  Cmskr 

:-i.kMo.     mnnv,  Lf/mdom  if  Liverpool  /ju.  Cb.  (3) ;  Flmmden  cat  the 

bw  of  fire  insurance  (4);    Bmm§om^  \kw  of  life  in- 

sniance  ii) ;  AngeU,  law  of  fire  and  life  ioaiiraiioe  (6) ; 

and  Phmipp$  law  of  inffnranoe  (7). 

Mr.  Af4ii,  Q.  C,  for  Respondents. 

The  application  was  for  two  insurances  in  one  policy : 
Iftt,  for  the  bnilding  for  which  a  special  rate  of  5  p.  cent. 
waA  fixed ;  and  2nd,  for  the  stock  for  which  a  special 
rate  of  5  p.  cent,  was  also  fixed.  It  makes  no  difference 
that  the  rate  should  be  the  same.  This  rate  was  sub- 
sequently changed  to  6^  p.  c,  and  it  applies  equally  to 
the  personal  and  real  property. 

The  Appellants  by  their  replications  have  made  tins 
case  de]>endant  upon  the  construction  of  36  Fu:.,  c.  44 
O. 

The  true  construction  of  the  36.  Sec.  of  36  Vic.^  Gap. 
14,  O. ,  which  enacts  that  in  case  a  fraudulent  repre- 
sentation, or  any  false  statement  respecting  the  title  or 
ownership  of  the  applicant  or  his  circumstances,  or  the 
concealment  of  any  incumbrances  on  the  insured  pro- 
I>erty,  or  on  the  land  on  which  it  may  be  situate,  or  the 
failure  to  notify  the  company  of  any  change  in  the  title 
or  ownership  of  the  insured  property,  and  to  obtain  the 
written  assent  of  the  company  thereto,  shall  render  the 
IK)]  icy  void,  is  that  where  a  policy,  as  in  this  case,  is 
for  a  cash  premium,  and  in  the  application,  a  distinct 
premium  is  charged  for  the  risk  on  the  building  and 

(1)  16  U.  C.  C.  P.  573.  (4)  P.  302. 

(2)  K)  Grant  198.  (5)  P.  68. 

(3)  Stevens'  Digest  N.  B.  Rep.  (6)  Pp.  184,  678. 
1230.  (7)  Pj).  470,  8,  9. 
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on  the  goods,  that  the  policy  is  void  as  to  the  buildings      1878 
only,  where  any  of  the  defects  referred  to  exist  as  to     gore 
the  buildings,  and  not  as  to  the  goods  or  personal  pro-   ^^^triot 
perty ;  and  void  only  as  to  the  goods  and  personal  pro-  Firb  Insu- 
perty  insured  where  the  defects  exist  only  in  reference  *^^^*  ^' 
thereto,  and  not  to  the  buildings  insured.  Samo. 

The  86th  Sec.  of  36  Vic,  Cap.  44,  says  that  the  policy 
shall  be  void,  in  case  any  of  the  defects  therein  referred 
to  exist  as  to  the  "  insured  property,"  and  not  as  to  the 
"  insured  property  or  any  part  thereof,"  to  make  the 
policy  void  the  defects,  or  some  of  them,  must  exist  as  to 
all  the  insured  proi>erty  mentioned  in  the  policy,  and 
not  to  a  part  thereof  only. 

The  policy  in  question,  however,  was  a  divisible 
policy,  and  only  void  as  to  the  factory,  and  not  as  to 
the  furniture,  goods,  or  other  personal  property :  PA<c- 
nix  Insurance  Co.  v.  Lawrence  et  al  (1) ;  Oark  v.  New 
England  M.  F.  Insurance  Co.  (2) ;  French  v.  Chemango 
Co.  Mutual  Insurance  Co.  (3) ;  Barnes  y.  Union  Mutual 
Fire  Insurance  Co.  (4) ;  Oould  v.  York  County  Mutual 
Fire  Insurance  Co.  (6) ;  Burrill  v.  Chemango  Mutual  In- 
surance Co.  (6) ;  Kuntz  v.  Niagara  District  Insurance 
Co.  (7) ;  Date  v.  Core  District  M.  F.  Insurance  Co.  (8). 

Most  of  the  American  cases  holding  a  policy  is  in- 
divisible are  cases  in  which  there  has  been  a  premium 
note  for  which  the  company  had  a  lien  on  the  property, 
and  do  not  apply. 

The  policy  in  this  case,  and  the  construction  thereof, 
is  not  to  be  governed  by  the  law  as  applied  to  whole  or 
entire  and  divisible  contracts  without  reference  to 
legislative  enactments,  but  must  be  governed  by  the 
legislative  enactments  referred  to  therein,  and  the  ap- 

(1)  4  Metcalfe  K.  R.  9.  (5)  47  Maine  403. 

(2)  6  Gushing  342.  (6)  1,  Edmunds'  Select  Cases 
(3)7HiU122.  N.Y.233. 

(4)  51  Maine  110.  (7)  16  U.  C.  C.  P.  573. 

(8)  14  U.  C.  C.  P.  548. 
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1878     plication  therefor,  and  the  oonstmction  to  be  placed 
GoRB     thereon. 

MuTT^  Even  nnder  the  Law  of  Contracts,  there  is  noth- 
FiBB  Inbu-  ing  to  prevent  this  contract  being  a  divisible  con- 
bakcbCo.  |.y^^|.^    ]^^t  Qjj  tj^3   contrary,  the  application  for  the 

Samo.  contract  and  the  contract  itself  show  that  it  was 
intended  to  be  divisible,  and  the  words  thereof  do 
not  necessarily  make  it  indivisible.  Doran  v.  Reed 
(1)  :  Held,  that  notwithstanding  the  Consolidated 
Statutes  of  IT.  0.  Cap.  86,  Sec.  7,  of  which  provides : 
— ''  If  any  such  deed  (one-third  of  married  woman)  be 
not  executed,  acknowledged,  and  certified  as  aforesaid, 
the  same  shall  not  be  valid  or  have  any  effect,*'  the  deed 
is  good  as  to  husband's  interest — in  other  words,  partly 
good  and  partly  bad.  Ro$e  v.  Scott  (2) ;  chattel  mort- 
gage,  held  good  in  part  and  bad  in  part. 

As  to  the  defence  set  up  by  the  Api>ellants  in  their 
second  plea,  viz. : — ^That  the  existence  of  the  undisclosed 
mortgages  was  a  circumstance  material  to  the  risk,  and 
to  be  known  to  the  Appellants,  and  setting  up  the 
fEdlure  to  disclose  them,  as  a  breach  of  the  agreement 
in  the  application  for  insurance,  the  Respondents  sub- 
mit, that  the  existence  of  an  encumbrance  on  the  build- 
ing was  not  a  material  fact  or  circumstance,  in  regard  to 
the  condition,  situation,  value  or  risk  of  the  property, 
nor  was  there  any  evidence  at  the  trial  that  the  iailure 
to  disclose  such  encumbrances  was  material  to  the  risk, 
Lindenan  v.  Desborough  (S) ;  Jones  v.  Provincial  Ins, 
Co.  (4). 

Mr.  Bethuney  Q.  C,  in  reply : — 

The  Appellants  did  not  only  plead  the  Statute. 
By  the  evidence  it  will  be  seen  that  the  answers  given 
by  the  applicant  relate  to  the  risk^  and  not  to  two  risks, 

(1)  13  U.  C.  C.  P.  393.  (3)  8  B.  &  C.  686. 

(2)  17  U.  C.  Q.  B.  386.  (4)  3  Q.  B.  N.  S.  65. 
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and  moreover,  when  the  rate  was  increased,  it  was      1878 


agreed  to  lamp  the  risk  at  6}  cent.  Gorb 

District 

Ritchie,  J. :—  J^^^^ 

'  FiRB  Insu- 

RANOB  Co 

Defendants  insured  Plaintiffs  *'  in  consideration  of  the  «. 
receipt  of  $195,  to  the  amount  of  $3,000  for  the  term  of  ^^• 
one  year,  ending  at  noon  on  18th  Nov.,  1875,  as  follows, 
viz:  |l,000on  the  building  only  of  theirwooden  furniture 
manufactory,  situate  on  Tonge  Street,  in  Yorkville,  |2,000  ^^^^ 
on  their  stock  of  lumber  and  materials  and  furniture  Vune  3 
manufactured  and  in  process  of  manufacture  contained 
in  said  building."  It  is  admitted  there  was  a  mis- 
representation as  to  encumbrances  which  would  invali- 
date the  policy  as  to  the  building,  but  it  is  contended 
on  Plaintiff's  behalf  that  the  contract  of  insurance  is  not 
entire,  but  divisible,  the  insurance  on  the  building 
being,  it  is  alleged,  separate  and  distinct  from  that  on 
the  furniture  contained  in  the  building,  and  that  con- 
sequently any  encumbrance  on  the  building  could 
affect  and  render  void  only  that  portion  of  the  contract 
applicable  to  the  building,  and  had  no  reference  to  the 
insurance  on  the  furniture,  which,  notwithstanding  the 
encumbrance  on  the  building,  was  valid.  But,  I  am  not 
able  so  to  construe  this  instrument.  The  words  of 
the  Statute  of  3'3  sec.  86  Ftc,  Gap.  44,  endorsed  on 
the  policy,  enact  that  any  false  statement  respecting  the 
title  or  ownership  of  the  applicant  or  his  circumstances, 
or  the  concealment  of  any  encumbrance  on  the  insured 
property,  or  on  the  land  on  which  it  may  be  situate,  or 
the  failure  to  notify  the  company  of  any  change  in  the 
title  or  ownership  of  the  insured  property,  and  to  obtain 
the  written  consent  of  the  company,  shall  render  the 
policy  void,  and  that  the  concealment  of  any  circum- 
stances on  the  insured  property  or  the  land  on  which 
it  may  be  situate,  renders  the  policy  void. 

*  The  Chief  Justice  was  absent  when  judgment  was  delivered. 
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Bat  cntiielT  independait  of  the  Stetute^  tke  mppHi 

G<»s      lion  Bel  ioith  : — 


ApplScftdoD  of  7.  ^.  Sow  i-  Oi.  of  r^rmit,  CdoBty  of  F«rfty  for 

izkr:7iAC«  aaIt.*:  1os»  or  iAiBue  br  £re.br  %ht  G^rt  Digiriet  Mutmml 
iV<  Jtumr€Me€  O/a^^m^,  in  die  iom  ci  tZSfOO  fior  the  tctm  of  one 
jeftr.  coBiiz«ex^ciii^  tLe-  e^teendi  dar  of  Xorember,  1874,  at  noan, 
on  iLe  p?<7pertT. ««  5r>I>yir« : — On  m  fnniinzre  uMMuuiaeWrj  two  stories 
high.  ->.*  z  Its.  toHt  of  wood.  ooT«r«d  with  «*»™g*** :  preeent  caih 
Tmhie,  ezcfaiszTeof  IjLXKLjoDoant  tobe  izisiir^d  ]  Tahiewfl/IOOL  Rmte, 
5p«r  omt. 

<>n  stock  of  fazmber  ind  niftl«'imlft.  and  fumitoire  iniBiifiM  iiiiiiil 
ind  in  procev  of  munn&ctare.  con  tamed  in  share  hoildini^  eorered 
with  shinies,  marked  Xa  on  dxagmn.  aid  ^^^M^g  owned  bj 
aBured.  present  cash  raliie.  ezchuire  of  hmd,  t8|000 ;  aoBOiiDt  to  be 
in»ur«d.  $2/f!0.    Bate,  b  per  eent. 

The  said  applicant  makes  the  ibOowing  stateoient  and  gms  the 
following  answers  to  interrogatiaQs  here  pat,  relating  to  the  risk  u~~ 

1.  Where  i«  the  property  to  be  insured  sitoate?  On  Yomgt  street, 
\^kge  of  T^krUle. 

2.  Name  of  owner  of  property  to  be  insured  ?  /.  H,  8mm&  and 
company. 

3.  By  whom  and  Car  iHiat  purpose  is  the  building  oocnpled  ?  Biy 
OS  as  a  fdmitore  manufactory. 

29.  What  other  insurance  is  there  at  presoit  on  the  propertjr? 
f2/jflfl. 

30.  In  what  oompanies  ?    Guardian. 

31.  What  is  your  interest  in  the  property  to  be  insared?    Owners. 
33.  Is  proper^  encombered,  and,  if  so,  to  what  amoont?    None. 

And  the  said  applicant  hereby  cor^iants  and  agrees  to  and  with 
the  said  company  that  the  forgoing  is  a  jost,  full  and  true  exposition 
of  all  the  facts  and  drcomstances  in  r^pud  to  the  condition,  situa- 
tion, value  and  risks  of  the  property  to  be  insured,  so  &r  as  the  same 
are  known  to  the  applicant,  and  are  material  to  the  risk,  and  material 
to  be  known  by  the  company,  and  agrees  and  consents  that  the  same 
be  held  to  form  the  basis  of  the  liability  of  the  said  company,  and 
shall  form  a  part  and  be  a  condition  of  this  insurance  contract. 

Signature  of  i^plicant, 

J.  H.  Samo  a  Co., 

per  T.  K  Q. 
Dated  18th  November,  1874. 

By  the  policy,  it  was  covenanted : — 
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It  is  covenanted  and  agreed  that  the  mterest  of  the  asstired  here-       1878 
in  \e  not  assignable  without  the  consent  of  said  company  in  writing ;      XT^ 
and  if  the  title  of  the  property  be  transferred  or  changed  other  than    j^jgnaai 
by  succession,  by  reason  of  death,  or  the  policy  be  assigned  without    Mutual 
written  permission  hereon,  this  policy  shall  thenceforth  be  void ;  and  *"■  ^^' 
that  the  application  of  the  assured  upon  which  this  insurance  is         ^^ 
granted,  the  survey  and  diagram  of  the  premises  and  all  things  there-      Samo. 
in  contained  shall  be  taken  and  considered  a  part  and  portion  of  this       """^ 
policy ;  and  that  no  insurance  shall  be  binding  until  payment  of  the 
premium  by  cash  or  note.    •    •    •    •    xhat  if  the  assured  in  the 
application  referred  to  herein  make  any  erroneous  representation  or 
omit  to  make  known  any  fact  material  to  the  risk,  or  if  the  assured 
shall  have  effected  or  shall  hereafter  effect  any  other  insurance  on 
the  property  hereby  insured,  or  if  the  risk  be  increased  by  any  means 
within  the  knowledge  of  the  assured  without  the  consent  of  this 
company  endorsed  thereon,  or  if  the  assured  is  not  the  sole  and  un- 
conditional owner  of  the  property  insured  unless  the  true  title  be  ex- 
pressed herein,    •    •    •    •    then,  and  in  every  such  case  this  policy 
shall  be  void.    •    •    •    •    That  if  any  agent  of  this  company  fill  up 
an  application  for  insurance  therein,  such  agent  shall  be  considered 
as  acting  for  the  applicant  and  not  for  this  company,  and  no  verbal 
or  written  statement  of  the  said  agent  to  the  contrary  shall  be  received 
in  evidence,  but  this  company  will  be  responsible  for  all  surveys  made 
by  their  agents  personally. 

Having  a  dne  regard  to  the  terms  of  this  policy  and 
the  subject  matter  of  the  contract,  I  think  it  was  an  en- 
tire agreement  to  insnre  the  house  and  its  contents  in 
consideration  of  the  gross  sum  of  |195,  made  up,  no 
doubt,  as  proposed  in  the  application  for  the  insurance. 
The  consideration  is  stated  in  the  policy  as  entire  on  the 
one  side  for  all  Defendants  undertook  to  do,  on  the  other, 
the  distribution  of  the  risk  being  simply  to  limit  the 
extent  of  the  risk  assumed  by  Defendants  on  each  kind 
of  property ;  in  all  other  respects  the  contract  was 
entire. ' 

A  remark  of  Bramwell,  B ,  in  Harris  v.  Venablet  (1) ; 
where  one  question  was  whether  the  consideration  ap- 
plied to  both  promises,  and  it  was  held  it  did^  seems 
very  apposite  to  this  case.    He  says  : — 

(I)L.R.7£x.240. 
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1878  All  that  is  to  be  done  on  one  side  is  the  consideration,  for  all  that 

X^      is  to  Be  done  on  the  other ;  all  the  promises  are  referred  to  all  the 
DwTWOT    ooMiderations. 

Fmhrnv'     ^^  ^efre^  in  coiiBideration  of  an  entire  sum  on  one  side, 
BANOB  CkK  the  Defendants  assumed  all  the  risks  on  the  other. 

m  

oJi^        The  character  and  situation  of  the  building  is  a  pro- 

minent  consideration  in  every  contract  of  insurance, 

and  is  equally  important,  whether  the  policy  covers  per- 
sonal property  in  the  building  or  the  building  itself. 
No  distinction  is  indicated  in  this  policy  in  respect  to 
the  character  and  situation  of  the  building  between  in- 
surance on  personal  and  on  real  property,  or  to  indicate 
in  any  way  that  the  condition  relied  on  by  Defendants 
refers  exclusively  to  applications  for  insurance  upon 
buildings.  It  is  equally  sensible  and  intelligible  when 
applied  to  personal  property  as  to  real  property,  and 
when  applied  to  personal  property  in  the  building  as 
in  reference  to  the  building  itself ;  for  no  one  can  doubt 
that  if  the  building  takes  fire  the  property  in  the  build- 
ing is  jeopardized.  It  has  been  argued  that  it  would 
necessarily  follow  that  the  same  rule  would  be  applicable 
to  two  descriptions  of  insurance  having  no  connection 
whatever  with  each  other,  as  for  instance,  on  personal 
property  in  one  city  and  on  a  house  in  another,  included 
in  one  policy  ;  but  this  by  no  means  follows.  It  can- 
not be  doubted,  there  may  be  separate  insurances  in  the 
same  policy  as  there  may  be  separate  causes  of  action, 
totally  distinct  from  each  other,  arising  upon  the 
same  instrument  for  which  an  action  might  be  brought 
on  each  of  them.  When  questions,  such  as  have  been 
suggested  arise,  they  will  have  to  be  decided  on  the 
language  of  the  policy,  having  due  regard  to  the  subject 
matter.  In  Hopkins  v.  Prescott  (1) ;  at  p.  691,  WibU^ 
0.  J,,  says : — 

No  doubt,  you  may  put  two  distinct  and  independent  coniracts 

(1)  4  C.  B.  578. 
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upon  one  piece  of  paper,  but  here  the  consideration  alleged  is  an  en-       1878 
tire  one.  ^ 

And  in  delivering  judgment,  he  says :—  Muro^ 

Fibs  Ihbu* 
The  declaration  sets  out  an  agreement ;  and  one  question  is,  whe-  h^jtob  Go. 

ther  it  sets  out  an  agreement,  which  is  single  and  entire,  made  on         «. 
one  entire  consideration,  or  whether  is  it  severable  in  its  nature,  and      °^^* 
deals  with  matters  that  are  unconnected  with  and  independent  of 
each  other.    It  seems  to  me  that  the  matter  alleged  in  the  declara- 
tion amounts  to  one  entire  agreement,  which  may  very  well  be,  al- 
thou^  the  contract  be  to  perform  several  distinct  things. 

The  authorities  in  Ontario  are,  so  far  as  I  can  judge, 
in  entire  accord  with  the  yiew  here  put  forward,  as  are 
those  in  the  United  States.  All  the  cases,  both  in  Ontario 
and  the  United  States,  have  been  so  fully  put  forward 
and  discussed  in  the  Courts  below  that  it  is  unnecessary 
to  occupy  the  time  of  this  Court  in  going  through  them 
again.  The  Supreme  Court  of  the  Province  of  New 
Brunswick,  in  Cashman  v.  L.  Sf  L.  fire  Ins.  Co,  (1), 
acted  on  the  same  principle.  There  the  Plaintiffs  in- 
sured two  buildings  and  the  merchandize  in  one  of  them 
against  loss  by  fire ;  one  of  the  conditions  of  the  policy 
declared  that  if  there  should  be  any  fraud  or  false 
swearing,  the  claimant  should  forfeit  all  claim  under 
the  policy.  One  gpround  of  defence  to  an  action  brought 
on  the  policy  was  that  the  Plaintiff  made  a  false  declara- 
tion as  to  the  value  of  the  goods  lost  by  the  fire.  Held, 
that  the  contract  was  entire,  and  if  the  Plaintiff  was 
guilty  of  fraud  or  false  statement  in  reference  to  the 
goods  he  could  not  recover  any  part  of  the  insurance. 

Therefore,  on  principle  and  authority,  to  use  the 
words  of  Wilde,  C.  J.,  in  the  case  before  cited,  "  Look- 
ing  at  this  agreement,  it  appears  to  me,  that  it  is  one 
entire  and  indivisible  contract,  founded  upon  one  entire 
consideration,"  and  relates  to  matters  that  are  connected 
with  and  dependant  on  each  other. 

(1)  5  Allen  N.  B.  R.  246. 
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1878         Stbong,  Ta80H£BBAU  and  Foubnieb,  J.  J.,  conconed. 


Samo. 


District        USNBY,  J .  I 
Mutual 

FiRB  iHBu-  ^Q  yuig  ^fgf  {qy  leave  to  enter  judgment  for  Respond- 
9.  ents  was  discharged  by  the  unanimous  decision  of  the 
Court  of  Common  Pleas,  and,  on  an  appeal  therefrom  to 
the  Court  of  Appeal  of  Ontario,  the  decision  of  the  Court 
of  Common  Pleas  was,  by  a  majority  of  the  Court,  re- 
versed ;  and  it  is  now  before  us,  by  a  second  appeal, 
and,  having  been  heard,  we  have  now  to  give  judgment 
The  defence  is  substantially  as  to  the  misrepresentations 
in  the  application  as  to  the  then  existing  encumbrances, 
and  the  subsequent  mortgage  to  Davies,  or,  in  case  they 
were  not  the  misrepresentations  of  the  Bespondents, 
that  their  application  omitted  to  make  known  facts 
material  to  the  risk.  I  do  not  consider  it  necessary  to 
say  much  in  regard  to  the  question  of  the  agency  of 
Rosenblatt  to  bind  the  Bespondents  as  to  his  acts  in 
regard  to  the  application,  as,  in  the  event  of  a  decision 
that  he  was  not  such  agent,  the  Bespondents  will  be 
found  to  occupy  an  equally  unfetvorable  position,  for, 
the  section  of  the  Statute  incorporated  into  and 
forming  part  of  the  agreement  provides,  amongst 
other  things. 

That  the  conoealment  of  any  encumbrance  on  the  insured  pro- 
perty, or  on  the  land  on  whieh  it  may  be  siiuatedf  or  the  fiuhire  to 
notify  the  company  of  any  change  in  the  title  or  ownership  of  the 
insured  property,  and  to  obtain  the  written  consent  of  the  company 
thereto,  shall  render  the  policy  void,  and  no  claim  for  loss  shiU  be 
recoverable  thereunder  unless  the  Board  of  Directors,  in  their  dis- 
cretion, shall  see  fit  to  waive  the  defect. 

Mr.  Samo,  in  his  evidence,  admits  the  agency  of 
Rosenblatt  to  procure  the  insurance.    He  says : — 

I  gave  Rosenblatt  a  blank  form,  partly  filled.  The  queetioDs  in  it 
were  not  answered  or  filled  up. 

Again: — 

The  question  in  the  paper  as  to  encnmbrances  was  not  answered 
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by  me.    It  was  to  oblige  Rosenblatt  that  I  dealt  with  him  instead  of  1878 

going  to  the  company^s  office.    I  thought  Bosenblatt  would  fill  up  ^^ 

the  blanks.    I  intended  trusting  him  with  signing  the  application,  Dutriot 

having  done  the  like  before.    I  did  not  ask  Bosenblatt  to  show  me  Mutual 

the  application,  not  thinking  it  necessary.    The  mortgage  (to  Davies)  ^**"  Iwf^* 
was  dated  28th  April,  1875,  and  was  for  $525.    It  was  on  the  factory. 


The  policy  in  this  case  was  made  and  delivered  to  the 
Respondents  in  December,  1874.  The  fire  did  not  take 
place  till  the  following  July.  It  was  for  over  six  months 
in  the  hands,  for  inspection,  of  the  Respondents,  and, 
after  having  signed  a  blank  application,  their  dnty  was 
to  read  it,  and  there  'they  would  have  seen  their  own 
covenant  and  agreement,  that  if  they  were  not  the  sole 
and  unconditional  owners  of  the  property  insured,  un- 
less the  true  title  be  expressed  herein,  the  policy  should 
be  void.  Their  duty  was  clearly  to  have  read  the  policy, 
and  given  notice  for  and  send  the  necessary  amendment 
made  or  the  policy  cancelled  before  loss.  If  they  did  not 
accept  the  policy  as  it  was,  they  did  not  accept  it  at  all, 
and,  therefore,  have  no  action  on  it.  From  this  evidence, 
I  think  the  agency  of  Rosenblatt,  to  make  an  application 
binding  on  the  Respondents,  cannot  be  questioned,  and 
that  for  his  misrepresentations  the  Respondents  are 
answerable.  See  Richardson  v.  Maine  Ins.  Co.  (1),  where 
the  assured  applied  by  mail  to  the  agent  for  insurance. 
The  agent  filled  up  and  signed  an  application,  which 
contained  a  statement  that  there  were  no  encumbrances. 
A  policy  was  issued  referring  to  the  application,  and 
accepted,  with  the  application  attached  to  the  policy. 
Held — 1st.  That  by  accepting  the  policy  the  assured 
covenanted  for  the  truth  of  the  application,  and  ratified 
it.  2nd.  That  the  representation  as  to  the  property  was 
material ;  and  lastly,  that  the  contract  was  entire,  and 
a  misrepresentation  as  to  one  of  the  subjects  insured 
avoided  the  policy.    If,  by  the  acts  of  an  agent,  one  or 

(1)  46  Maine  394,  (1859.) 


Samo. 
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1878  other  of  two  innocent  parties  must  suffer,  the  law  says 
GoM  it  must  be  the  one  whose  agent  he  was,  proyided  the 
MOTUia  ^*®  complained  come  within  the  scope  of  his  agency. 
Fire  Ixsu-  or  was  in  reference  to  a  matter  the  agent  had  authority 
9.  to  deal  with.  I  think  that  in  this  case  the  Besi>ond6nt8 
^^-  are  responsible  for  the  acts  of  Rosenblatt^  including  that 
of  getting  Griffith  to  put  their  names  to  the  application. 
In  addition  to  the  defence  raised  on  the  "  concealment " 
referred  to  it  in  the  Statute,  which  is  virtuaUy  a  re^n- 
actment  of  the  common  law  on  the  point,  I  think  we 
must  hold  the  Respondents  answerable  for  the  misrep- 
resentations in  the  application. 

That  they  are  false  is  admitted ;  and,  therefore^  in 
respect  of  the  building,  there  can  be  no  doubt  they  are 
fatal  to  the  success  of  the  Bespondents. 

The  same  may  be  said  of  the  consequences  of  the 
subsequent  assigment  to  Davies.  There  can  be  no  ques- 
tion, that,  under  the  terms  of  the  policy  and  section  86 
of  the  Act  before  mentioned,  '*  the  failure  to  notify  the 
company  "  of  the  transfer  to  Davies  being  a  "  change  in 
the  title  or  ownership  of  the  insured  property,  and  to 
obtain  the  written  consent  of  the  company  thereto," 
rendered  ''the  policy  void"  That  provision  of  the 
statute  is  incorporated  into  and  became  a  part  of  the 
agreement  for  the  insurers,  the  Sespondents  indepen- 
dently of  the  other  legal  principles  involved,  having 
adopted  it  as  a  condition  precedent  to  their  right  to 
recover  on  the  policy,  are  estopped  from  denying  its  ap- 
plication, and  cannot  ask  the  Court  to  pronounce,  what 
they  would,  for  other  reasons,  be  disinclined  to  do ;  and 
which,  by  the  terms  of  the  section  in  question,  which 
itself  makes  the  provision  for  the  notice  "  and  written 
consent  of  the  company,"  it  would  be  prevented  from 
doing,  that  the  requirement,  either  of  the  notioe  or  of 
the  written  consent  is  unreasonable  or  unjust. 

It  is  contended,  however,  that  these  objections  cannot 
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be  raised  against  the  claim  for  loss  on  the  goods,  al-      1878 
thongh  a  good  one,  as  to  the  claim  for  the  loss  on  the     q^ 
building,  and  that,  therefore,  the  Respondents  are  entitl-   J^"^ 
ed  to  recover  for  the  loss  on  the  goods.  Firs  Ihsu- 

To  determine  that  question,  we  must  first  examine  "^^ 
the  policy  and  see  the  nature  of  the  agreement  entered  ^^^^ 
into.  By  it  the  Appellants  "  in  consideration  of  the  re- 
ceipt  of  one  hundred  and  ninety-five  dollars,  do  insure 
J.  H.  Samo  Sr  Co.,  o{  ihe  City  ot  Toronto,  #  #  # 
to  the  amount  of  three  thousand  dollars  for  the  term  of 
one  year  *  *  *  as  follows,  viz:  1 1,000 
on  the  building  only,  of  their  wooden  famiture  manu- 
factory, and  4fc  #  #  |2,000  on  their  stock 
of  lumber  and  materials  and  furniture  manufactured, 
and  in  process  of  manufacture,  contained  in  same  build' 
ingy  The  goods,  therefore,  and  the  building  are  insur- 
ed for  one  lump  consideration.  It  is  one  agreement ;  and 
the  Bespondents  covenant  in  respect  to  the  insurance 
generally,  that  if  the  title  of  the  property  be  transfer- 
red or  changed,  other  than  by  succession  by  reason  of  • 
death,  without  written  permission  thereon,  or  that  if 
the  application  referred  to  therein  make  any  erroneous 
representation  or  omit  to  make  known  any  fact  material 
to  the  risk,  or  if  the  assured  is  not  the  sole  and  uncon- 
ditional owner  of  the  property  insured,  unless  the  true 
title  be  expressed  therein,  that  the  policy  should  be  void. 
The  consequence  therefore,  the  policy  being  legally 
construed,  of  the  misrepresentation  &c.,  was  settled  by  it, 
and,  being  the  agreement  of  the  parties  themselves,  is 
binding  on  them  ;  and  by  it  the  whole  policy  is  void. 
Both  parties  agree  by  the  incorporation  of  the  statute 
that  in  any  of  the  cases  mentioned  the  policy,  not  the 
in»wrance  on  the  building,  shall  be  void.  There  are  few, 
if  any,  cases  that  suggest  an  opposite  construction ;  but 
not  only  in  Ujpper  Canada,  but  in  the  United  States  the 
ruling  authorities  are  the  other  way,  and  properly  so, 
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1878  as  I  think.  The  contract  contained  no  provision  that 
Gou  the  risk  should  continue  on  that  part  in  reference  to 
^TRiOT  "^i^c}!  xio  misrepresentation  was  made,  but  it  was  entire, 
FiBB  In8u-  and  the  risk  to  cease  and  the  policy  to  be  avoided  alto- 
9,  *  gether.  It  is  matter  of  no  small  moment  that  the  in- 
Samo.  snrers,  in  the  case  of  the  application  for  insurance  on 
goods,  should  be  correctly  informed  in  r^^ard  to  the 
building  containing  them.  If  a  party  says,  "  I  want  to 
insure  on  goods  in  my  store,  which  is  a  valuable  one, 
totally  unencumbered,  and  there  is  no  '*  concealment  by 
me  of  any  encumbrance  "  on  the  property  sought  to  be 
insured,  "  or  an  the  lands  an  which  it  is  situated  ";  and, 
upon  this  application,  the  risk  is  taken,  we  have  to  say, 
whether  or  not  under  the  provision  of  the  thirty-sixth 
section  and  the  written  misrepresentations,  the  policy 
would  be  avoided ;  if,  at  the  time,  the  building  con- 
taining the  goods,  and  the  land  on  which  they  both 
were  at  the  time  of  the  application,  either  did  not 
belong  at  all  to  the  applicant  or  were  heavily  encum- 
bered by  mortgages.  In  the  statute  and  in  the  policy 
adopting  them,  the  words  are  "  the  insured  property 
or  an  the  land  on  which  it  may  be  situate"  The  word 
*' property"  in  the  first  part  of  the  quotation,  in- 
cludes goods  as  well  as  buildings.  The  words  are 
general  and  include  goods,  unless  there  is  some- 
thing elsewhere  to  induce  a  different  construction. 
And,  I  think,  we  may  construe  the  Statute  and 
policy,  as  saying  in  substance,  that  if  there  be  any 
concealment  of  encumbrances  on  the  land  of  any 
building  in  which  goods  are  insured,  it  will  be  suffi- 
cient to  avoid  the  policy  on  the  latter.  There  are  good 
reasons  why  the  insured  should  be  truthftiUy  informed 
as  to  the  state  of  the  ownership  of  a  building.  If  un- 
encumbered, more  care  is  reasonably  expected  on  the 
part  of  the  owner.  If  it  be  a  rented  building,  or  one  in 
which  the  applicant  has  little  or  no  interest,  and  lus 
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stock  be  fairly  covered,  the  personal  inducements  to      1^78 
care  and  caution  are  absent.    In  such  a  case,  truly  re-      gorb 
presented,  the  insured  would  have  the  option  of  declin-    ^twct 
ing  the  risk  or  demanding  a  higher  premium.    By  a  Fibb  ixsu- 
Mse  representation  of  a  different  state  of  things  the  in-  ^*^" 
sured  would  be  entrapped  and  a  policy  obtained  that  he     ^^^^^ 
would  not  otherwise  have  granted  at  all,  or  granted 
only  upon  different  terms.    In  representations  for  insu- 
rance, where  the  knowledge  of  certain  things  resides 
wholly  or  principally  with  the  applicant,   the  law 
requires  the  truest  and  fullest  statements ;  and  when 
they  are  not  so  in  respect  of  important   matters,  the 
policy  is  always  avoided.    There  is  not  the  slightest 
suspicion  of  fraud  on  the  part  of  the  Bespondents  in 
this  case ;  but  were  we  to  decide  this  matter  in  their 
£ftVor,  the  door  would  be  opened  to  fraud  which  might 
be  difficult  of  proofs  and,  as  I  think,  legal  principles, 
founded  in  justice  and  equity,  violated. 

There  is  no  more  reasonable  or  necessary  requirement 
than  that  where  one  party  is  induced  to  enter  into  a 
contract  with  another,  the  latter  is  required  to  give 
band  fide  and  intelligible  information  in  regard  to  ma- 
terial matters  of  which  the  other  is  ignorant,  and  in  no 
case  is  the  rule  more  necessary  than  in  applications  for 
insurance.  If  in  the  administration  of  justice  that  rule 
be  neglected  or  slighted,  insurance  companies  could  not 
safely  do  business ;  and  those  who  would  be  careful 
and  truthful  applicants,  would  be  made  to  suffer  for  the 
careless  and  untruthftil  It  is  necessary,  therefore,  that 
rules  so  salutary  should  be  maintained,  not  only  in  the 
interest  of  insurance  companies,  but  in  that  of  the 
public.  Carelessness  and  recklessness  often  mark  the 
conduct  of  applicants  for  insurance,and  the  aid  of  Courts 
are  constantly  invoked  to  release  them  from  the  neces- 
sary results ;  and  sometimes  with  undeserved  success. 
In  no  class  of  cases  have  the  legal  principles  in  regard 
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1^78  to  contracts  been  more  strained  than  iu  respect  of  care- 
OoLE  l^Bs  applicants  for  insurance.  Experience  has  shown 
DwTEicfT  ingxirance  companies,  that  certain  precautions  and 
P^iBB  Ixsr-  guards  arc  necessary  for  the  prevention  of  fraud  and 
"^^  r"  *  consequent  loss.  They  guard  against  such  by  the  terms 
Hamo.  provided  in  the  application  and  policy.  The  law  gives 
them  the  right  to  dictate  the  terms  and  conditions  upon 
which  they  will  issue  a  policy,  and  the  right  to  say 
afterwards,  that  by  the  terms  of  the  mutual  agreement 
their  liability  was  at  an  end  and  the  policy  avoided. 
The  Respondents  here,  by  representing  that  the  building 
in  question  was  theirs  and  unencumbered  may  have,  by 
that  means,  induced  the  company  to  accept  the  risk  on 
the  goods  contained  in  it,  when  they  otherwise  would 
not  have  done  so.  And  by  making  an  application  for  the 
joint  insurance,  and  warranting  that  the  representations 
are  all  true,  the  insurers  may  well  say,  '^  we  took  and 
accepted  the  two  risks  together  at  a  rate  less  than  we 
would  have  taken  either  separately,  or  we  would 
otherwise  have  declined  the  risk  altogether.  The  whole 
position  on  that  point  affected,  in  our  view,  the  safety 
of  the  goods  and  by  your  misrepresentations  in  regard 
to  the  building,  wc  insured  the  goods  which  we  other- 
wise would  not  have  done ;  and  you,  having  in  that 
respect  deceived  us,  either  innocently  or  otherwise,  we 
disclaim  the  contract  as  a  whole." 

We  have  been  asked  to  say,  that  the  words  in  question 
may  be  read  so  as  to  avoid  the  insurance  on  the  build- 
ing only,  but,  my  reply  is,  that  the  parties  themselves 
have  agl-eed  that  the  "policy,"  not  the  insurance  or  any 
part  of  it,  should  be  avoided ;  and  all  the  governing 
principles  and  authorities  sustaining  this  view,  I  am 
unable  to  substitute  a  new  or  different  agreement  from 
that  entered  into  by  the  parties  themselves. 

The  authorities  cited  by  my  learned  brother  Ritchie, 
I  need  not  repeat. 
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I  think,  therefore,  the  appeal  should  be  allowed,  the  1878 
judgment  of  the  Appeal  Court  of  Ontario  reversed,  and  q^ 
the  rule  nisi  for  a  judgment  for  the  Respondents  dis-   ^^^biot 

charged  with  costs.  Fisb  Insu- 

bakobGo. 

Appeal  allowed  with  costs.     gj|j^^ 
Solicitor  for  Appellants :  C.  A.  Durand. 
Solicitors  for  Respondents :  Read  Sp  Keefer. 


THOMAS  GRAY Appellant;     1878. 

AND  •F^-  2- 

June  3. 

WILLIAM    RIOHFORD   and   AN-   |  respondents      "" 
DREW  McCONNELL J  respondents. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

^ectmeni — Statute  of  Limitations — Acceptance  of  deed  by  person  in 
possession — WUl — *^Any  issue  of  his  body  lawfully  begotten  or 
children  of  such  issue  survioing  Aim." 

In  1830,  James  Gray  took  possession  of  East  half  of  Lot  No.  13,  in  Ist 
concession  of  East  Hawkesbury.  He  resided  on  the  West  half 
of  said  lot  with  his  sons,  and  occasionally  assisted  in  working  the 
whole  lot,  until  his  death,  which  occurred  in  1857.  In  1847-8, 
while  his  son  Adam  was  working  the  East  half,  and  in  possession, 
James  Gray  devised  it  to  him  by  will,  and  the  land  was  known  as 
''Our  AdamCsr  In  1857,  James  Oray  made  a  second  will,  in 
which  he  said :  ''  I  give  and  devise  to  my  son  John  Orayj  his 
heirs  and  assigns,  &c.,  to  have  and  to  hold  the  premises  above 


*Prbsent  : — Sir  Wm.  B.  Richards,  Knight,  Chief  Justice,    and 

Bitchie,  Strong,  Taschereau,  Foumier  and  Henry,  J.  J. 
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1878  described  io  the  said  John  Cfray,  his  heirs  and  aadgns  foreyer. 

^T'^  But  if  my  said  son  John  should  die  without  leaving  any  issue  of 

1^^  his  body  lawfully  begotten,  or  the  children  of  such  issue  surviv- 

RiCHFOBD.  ing  him,  then  in  such  case  I  will  and  devise  the  said,  ^bc,  to  my 

son  Thomas  Gray,  his  heirs  and  assigns,  to  have  and  to  hold  the 

same  at  the  death  of  the  said  John  Grayy 
After  the  father's  death  Adam  remained  in  possession,  and  in  1862 
he  accepted  a  conveyance  with  full  covenants  for  title  from  John, 
On  15th  September,  1868,  ^(2am  conveyed  to  ^.  ifcC,  one  of  the 
Kespondents,  and  R,j  the  other  Respondent,  claimed  title  under 
A,  McCsa  landlord.  In  1874,  John  died  without  leaving  any 
lawful  issue,  and  on  5th  May,  1875,  Thomas  (Appellant)  brought 
ejectment  against  Respondents,  but  neither  at  the  trial  nor  in 
term  was  any  question  raised  as  to  the  effect  of  John's  deed. 
Held, — Ihat  James  Gray,  the  father,  at  the  time  of  his  death  had 
acquired  a  title  to  the  lot  by  length  of  possession.  That,  under 
the  will,  John  Gray  took  an  estate  in  fee,  with  an  executory  de- 
vise over  to  Thomas  Gray,  in  the  event  that  happened  of  John 
Gray  dying  without  leaving  lawful  issue. 

2.  That  Adam,  having  recognized,  in  1862,  John's  interest  in  the  land 

by  purchasing  from  him,  by  deed  of  bargain  and  sale,  a  limited 
and  contingent  estate,  its  effect  was  to  stop  the  running  of  the 
Statute,  and  the  Respondents  cannot  set  up  Adam^s  possession 
under  John  to  defeat  the  contingent  estate. 

3.  That  the  Court  of  Appeal  could  not  refuse  to  entertain  the  ques- 

tion as  to  the  effect  of  John's  deed,  although  not  ndsed  at  Uie 
trial  nor  in  term. 

Appeal  from  a  jadgment  of  the  Court  of  Apjpeal  for 
Ontario  (1),  declaring  that  the  rule  nisi  for  a  new  trial 
in  the  Court  of  Common  Pleas  be  made  absolute.  This 
was  an  action  of  ejectment  to  recover  possession  of  E.  \ 
of  lot  No.  13,  and  broken  part  thereof  in  1st  Concession 
of  the  Township  of  East  Hawesbury, 

The  action  was  commenced  on  the  5th  January,  1875, 
and  was  tried  before  Gait,  J.,  without  a  jury. 

The  Plaintiff,  Thomas  Gray,  claimed  title  as  devisee 
under  the  last  will  of  James  Gray,  dated  30th  January, 
1867.  The  Defendant,  William  Richford,  besides  deny- 
ing  the  Plaintiffs  title,  asserted  title  in  Andrew  McCan- 

(1)  1  App.  R.  Ont  112. 
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nell,  under  whom  he  claimed  as  tenant  by  virtue  of  a     ^^"^^ 
demise  for  terms  of  years,  dated  24th  March,  18 YO.  GrIy 

Andrew   McConnell,    having  appeared  as  landlord,  ^    ^• 

besides  denying  Plaintiff's  title,  asserted  title  in  himself     

as  having  been  possessed  thereof  by  himself  and  those 
through  whom  he  claims  for  a  period  of  twenty  years 
before  action  commenced,  and  also  claimed  title  by 
deeds  of  conveyance  from  John  Chray  to  Adam  Gray^ 
dated  31st  March,  1862,  and  from  Adam  Gray,  dated 
20th  June,  1862,  26th  April,  1858,  and  I5th  September, 
1868. 

At  the  trial  the  Plaintiff  claimed  and  sought  to  estab- 
lish by  evidence  that  James  Gray  entered  into  posses- . 
sion  of  the  land  in  question  in  November,  1880,  and  con- 
tinued in  possession  until  his  death,  in  August,  185Y. 

About  1847-8  Adam  Gray  entered  into  possession  of 
the  east  half,  with  the  permission  of  his  father.  On  the 
10th  October,  1848,  James  Gray,  by  will,  devised  the 
said  east  half  to  Adam,  his  son,  with  the  words :  "  This 
considered  to  become  in  force  after  the  decease  of  my 
wife  and  myself 

On  the  80th  of  January,  1857,  Jamss  Gray,  by  another 
will,  devised  in  fee  the  said  east  half  to  John  Gray,  his 
eldest  son,  subject  to  an  executory  devise  over  to  Thomas 
Gray,  in  fee,  on  the  death  of  John,  without  leaving  issue, 
which  event  happened  in  September,  1874,  the  words 
used  being : — "  1st.  I  give  and  devise  to  my  son  John 
Gray,  his  heirs  and  assigns,  that  tract  or  parcel  of  land 
and  premises  situate  in  the  Township  of  East  Hawkes* 
bury,  in  the  said  County  of  Prescott,  being  comi>osed  of 
the  east  half  of  Lot  number  thirteen,  in  the  First  Con- 
cession of  the  said  Township,  including  the  broken  front 
thereof,  together  with  all  the  hereditaments  and  appur- 
tenances thereunto  belonging,  or  in  anywise  appertain- 
ing, to  have  and  to  hold  the  premises  above  described 
to  the  said  John  Gray,  his  heirs  and  assigns  forever. 


0. 
RlOHFOBDb 
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1878  But,  if  my  said  son  John  should  die  without  leaving  any 
0^  issue  of  his  body  lawfully  begotten,  or  the  children  of 
such  issue  surviving  him,  then  and  in  such  case  I  will 
and  devise  the  said  above  mentioned  premiseSy  with  the 
appurtenances,  to  my  son  Thomas  Gray^  his  heirs  and 
assigns,  to  have  and  to  hold  the  same,  at  the  death  of 
the  said  John  Oray^  to  my  said  son  Thonuts^  his  heirs 
and  assigns,  forever ;  subject,  however,  to  this  condi- 
tion, that  in  case  my  wife  Janette  should  survive  me, 
then  whoever  of  my  said  son  John^  his  issue,  the  chil- 
dren of  his  issue,  or  of  my  said  son  Thomas^  or  his  heirs, 
shall  then  be  the  owner  of  the  said  above  mentioned 
premises,  by  virtue  of  this  my  last  will  and  testament, 
shall  support,  clothe  and  maintain  my  said  wife  Janette 
in  a  comfortable  and  respectable  manner,  suitable  to  her 
age  and  condition  in  life ;  and  should  they  neglect  or 
refuse  to  do  so,  then  I  will  and  devise  the  above  men- 
tioned premises,  with  the  appurtenances,  unto  my  said 
wife  Janette,  her  heirs  and  assigns,  to  have  and  to  hold 
the  same  from  the  time  of  neglecting  or  refusing  to  sup- 
port, clothe  and  maintain  my  said  wife,  as  aforesaid, 
unto  my  said  wife,  her  heirs  and  assigns,  forever." 
Both  wills  were  registered  ;  the  first  on  the  22nd  Oct., 
1867,  and  the  second  on  the  20th  August,  1858. 

The  other  documents  relied  on  by  the  parties  were 
the  following :  — 

Deed  of  bargain  and  sale  and  quit  claim,  Adam  Oray 
to  Andrew  McConneU,  dated  26th  April,  1858,  60  acres 
clear,  E.  }  lot  13. 

Bond,  Adam  Gray  and  William  McAllister  to  Andrew 
McConnell,£1^0,  for  payment  whereof  Adam  Oray  mort- 
gages middle  lot,  after  reduction  of  the  superficial 
extent  of  66  acres  sold  this  day  to  Andrew  McConneU, 
according  to  form  of  law  of  Lower  Canada^  providing 
*'  if  title  held  good  from  Adam  Gray  and  wife,''  said 
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bond  to  be  void,  signed  at  St  Andrews,  in  the  Seigniory       1878 
of  Argenteuit,  on  17th  October,  1859.  Gray 

Deed,  of  bargain  and  sale,  John  Gray  to  Adam  Oray,  Riobford. 

dated  Slst  March,  1862.  

Deed,  by  way  of  mortgage,  Adam  Gray  to  AMcConneV, 
dated  20th  June,  1862,  E.  \  lot  13. 

Deed  of  bargain  and  sale,  Adam  Gray  to  Andrew  Mc- 
Connell,  dated  16th  September,  1868,  E.  i  lot  13,  and 
broken  front. 

Evidence  was  also  given  as  to  Adam  Gray^s  and 
James  Gray^s  possession,  and  the  value  of  the  improve- 
ments, extracts  of  which  evidence  are  given  at  length 
in  the  judgments  of  their  lordships. 

No  question  was  raised  at  the  trial  nor  in  term  as  to 
the  effect  of  John's  deed. 

The  learned  Judge  at  the  trial  found  that  the  testator 
had  acquired  title  to  the  lot  by  length  of  possession, 
and  on  that  ground  rendered  a  verdict  for  the  Plaintiff. 

The  Defendants  in  the  following  Term  moved  to  set 
aside  the  verdict  on  the  ground  that  the  Plaintiff  had 
not  shown  a  paper  title  to  the  land,  but  had  sought  to 
establish  a  title  by  statute  of  limitations  in  testator  Jam^s 
Gray,  which  title  was  not  made  out.  The  J^laintiff 
showed  cause  to  this  rule,  claiming  that  he  had  shown 
the  testator  to  have  acquired  title  by  20  years'  possession. 
No  other  point  or  question  was  raised  on  the  argument 
of  the  rule. 

The  Court  of  Common  Pleas  gave  judgment  (1)  in 
favor  of  the  Defendants — they  made  the  rule  absolute 
to  set  aside  the  verdict  and  enter  it  for  the  Defendants. 

The  Plaintiff  then  appealed  to  the  Court  of  Appeal, 
for  Ontario.  That  Court  acquiesced  in  the  conclusion 
arrived  at  by  the  Court  of  Common  Pleas  on  the  ques- 
tion of  possession,  but  were  equally  divided  in  opinion 

(1)  1  App.  R.  Ont.  116. 
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1S78      upon  the  effect  of  John's  deed,  raised  in  that  Oonrt  £dt 
GiuT     the  first  time.    The  appeal  was  thereapcm  diemisaed, 
^    ^'       and  the  Plaintiff  appealed  to  the  Supreme  GonrL 

fir.  James  Bethune,  Q.C.,  for  Appellant : — 

The  Appellant  claimed  title  nnder  the  will  of  Jawies 
Gray.  The  evidence  establishes  the  fact  that  Jawies 
Gray,  the  father  of  the  Appellant,  and  of  Adam  Graff, 
nnder  whom  the  Respondents  claim,  was  the  owner  of 
the  land  in  question,  and  went  into  possession  of  it  in 
November,  1880,  and  that  it  was  used  by  the  whole 
family  in  common  for  some  years.  In  1848,  Adam  took 
possession  of  the  lot  nnder  James  Chray^  and  until  his 
father*8  death  in  1857,  was  a  tenant  at  will  and  could  not 
dispute  his  title  Doe  Johnson  v.  Baytup  (1).  In  1857, 
James  Gray  devised  by  will  the  property  to  John  Gray, 
his  eldest  son,  and  the  Appellant  submits  that  this  case 
depends  very  much  on  the  construction  of  this  wilL  It 
is  contended  on  the  i>art  of  the  Appellant  that  the  title 
which  John  Gray  got  under  the  will  was  a  fee,  with  an 
executory  devise  over  in  favor  of  Thomas  Gray.  Colts- 
mann  v.  Coltsmann  (2)  is  express  on  the  point. 

In  1862,  Adam  Gray  accepted  a  conveyance  from  John 
Gray,  and  signed  the  deed  of  the  81st  March,  1862.  His 
possession  thenceforward  was  under  the  title  which 
John  Gray  acquired  under  his  father's  will,  and  he 
could  not  afterwards  set  up  title  against  the  Appellant 
any  more  than  could  John. 

The  Plaintiff's  title  was  saved  by  the  statute,  as  he 
could  bring  no  action  until  the  death  of  John.  See 
James  v.  Salter  (3) ;  Day  v.  Day  (4) ;  Brown  on  the 
Statute  of  Limitations  as  to  real  property  (6) ;  Coke  on 
Littelton  (6).    Other  cases,  Persse  v.  Persse  (7) ;  Kemag- 

(1)  3  A.  &  E.  188.  (4)  L.  R.  3  P.  C.  C.  764. 

(2)  L.  R.  3  H.  L.  121.  (5)  P.  622. 

(3)  3  Bing.  N.  C.  544.  (6)  P.  267  (B). 

(7)  3  Ir.  Chy.  R.  196. 
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han  V.  McNally  (1) ;  and  more  particularly  Board  v.      1878 
Board  (2),  show  beyond  doubt,  when  a  jperson  has  en-     grat 
tered  under  a  will,  it  does  not  belong  to  him  to  set  up  ^  ** 
an  adverse  title.  

Mr.  Stephen  Richards,  Q.C.,  for  Bespondents  : 

The  only  question  raised  on  the  trial  was,  whether 
the  Appellant  had  made  out  title  in  James  Oray  (the 
testator)  by  20  years  possession.  If,  as  is  contended  by 
Bespondents,  they  have  failed  to  do  this,  the  Appellant 
cannot  be  allowed  to  raise  in  appeal  that  he  showed  a 
possession  of  the  land  by  the  testator  previous  to  Adam 
Chray's  possession,  and  that  such  possesion  is  primd  facie 
evidence  of  ownership,  entitling  him  to  recover. 

If  intended  to  be  relied  on,  the  Plaintiff  should  have 
raised  the  point  at  the  trial :  had  he  done  so,  the  Defen- 
dant might  have  shown  as  the  fact  was,  that  the  testator 
had  not  the  legal  title.  Stephens  v.  Allen  (8) ;  Jones  v. 
Duff  (4) ;  Armstrong  v.  Bowes  (6) ;  Donnelly  v.  Rawden 
(6) ;  Doe  v.  Needs  (7). 

Previous  possession  is  not  itself  a  title,  but  at  most 
merely  raises  a  presumption  of  title;  if  the  other 
facts  of  the  case  rebut  the  presumption  it  will  not  pre- 
vail. Doe  Carter  v.  Bernard  (8) ;  Henderson  v.  Munson 
(9) ;  Wallbridge  v.  Gilmour  (10). 

Moreover,  the  Defendants  are  not  estopped  from  show- 
ing that  testator  had  not  the  legal  title.  It  was  in- 
tended the  land  should  be  Adam's.  The  testator  aban- 
doned all  possession  of  it  to  him,  and  treated  it  as  his. 
Adam  took  possession  of  it,  cleared,  built  and  made  the 
improvements  on  it,  and  in  equity  and  good  conscience 
it  was  his. 

(1)  12  It.  Chy.  R.  89.  (6)  40  U.  C.  Q.  B.  611, 

(2)  L.  R.  9  Q.  B.  48.  (7)  2  M.  &  W.  129. 

(3)  2  U.  C.  Q.  B.  282.  (8)  13  Q.  B.  945. 

(4)  6  U.  C.  Q.  B.  143.  (9)  18  C.  P.  221. 

(5)  12  U.  C.  C.  P.  639.  (10)  22  C.  P.  135. 
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1878         The  Plaintiff  disclosed  at  the  trial  what  he  claimed 
Gb4t     was  testator's  title  (namely,  a  title  by  statute  of  limita- 

RioOToiD  *i^^^)  ^^d  ^^^  having  proved  defective,  it  is  not  to  be 

presumed,  in  face  of  what  he  alleged  and  set  up,  that 

there  was  any  other  title.    Doe  Woodhouse  v.  Powell  (1). 

There  is  not  sufficient  evidence  of  x>os8ession  by  tes- 
tator to  warrant  presumption  of  title  in  him  as  against 
Adams  possession,  which  was  actual  and  real.  Shaver  v. 
Jamieson  (2) ;  Wallbridge  v.  Gilmour  (8). 

Previous  possession  is  said  to  be  evidence  of  title  as 
against  a  wrong-doer:  Taylor  on  evidence  (4) ;  but  neither 
Adam  Gray  nor  Defendants  can  be  considered  as  wrongs 
doers. 

As  to  the  Appellant's  contention,  that  Adam  had  not 
possession  for  20  years  when  the  deed  of  31st  March, 
1862,  was  made  by  John  Gray  to  him,  and  that  the 
statute  ceased  to  run  from  that  date,  and  did  not  com- 
mence again  until  John^s  death,  on  14th  September,  1874, 
I  submit  that  the  Plaintiff  cannot  be  allowed  now  to 
raise  this  question,  not  having  raised  it  at  the  trial. 
Had  it  been  raised  there  the  Defendant's  might  have 
i^hown  in  answer  to  it  that  John  had  not,  and  did  not 
claim  to  have,  title  under  the  will,  but  under  a  deed 
which  he  had  acquired  from  William  Forsyth  for  the 
whole  of  Lot  No.  13,  dated  9th  April,  1860,  or  might  have 
met  it  by  other  evidence  showing  under  what  circum- 
stances the  deed  from  John  was  made  and  accepted — or 
might  have  shown  more  clearly  that  Adam*s  possession 
extended  back  to  more  than  20  years  before  the  deed 
from  John  was  given.  But  Adam  Gray  did  not  enter 
under  the  deed  of  31st  March,  1 862,  from  John  Gray,  nor 
was  his  possession  held  under  that  deed,  nor  did  that 
deed  prevent  the  operation  of  the  statute  during  any  part 
of  the  time  he  or  Defendant  McConnell  had  possession. 

(1)  8  Q.  B.  676. .  (3)  22  U.  C.  C.  P.  155. 

(2)  25  U.  C.  Q.  B.  156.  (4)  Sec.  110. 


V, 
RiOHfOBD. 
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The  mere  taking  of  a  deed,  as  Chief  Justice  Harrison  1B78 
says,  for  value  from  a  person  out  of  possession  and  claim-  g^ 
ing  under  a  will,  by  a  person  who  held  independently 
of  the  will,  should  not  be  deemed  such  a  recognition  of 
the  title  of  the  testator  as  to  estop  the  person  accepting 
the  deed  from  afterwards  showing  that  the  right  of 
entry  now  set  up  accrued  more  than  twenty  years  before 
action,  and  is  now  extinguished. 

The  Besi)ondent  further  contends  that  the  right  con- 
struction of  the  will  of  James  Ghray^  gives  a  fee  tail  to 
John  Gray,  and  as  tenant  in  tail  he  could  convey  the 
whole  estate.    Cons.  Stats.  XT.  0.,  c.  88. 

The  words  ''  without  issue  "  are  to  be  read  ^*  with- 
out issue  generally." 

There  is  nothing  in  the  will  to  show  that  the  testator 
intended  to  use  the  words  '*  should  die  without  leaving 
any  lawful  issue,"  in  a  sense  difierent  from  their  ordi- 
nary and  legal  construction  of  an  indefinite  failure  of 
issue. 

The  learned  Counsel  referred  to,  2  Jarman  on  Wills 
(1) ;  Doe  d.  Cadogan  v.  Ewart  (2) ;  Doe  d.  Todd  v.  Dues- 
bury  (8) ;  Bamford  v.  Lord  (4) ;  Walter  v.  Drew  (6) ; 
Broadhurst  v.  Morris  (6) ;  and  more  especially  to  Peyton 
X.  Lambert  (7) ;  Jones  v.  Ryan  (8). 

Mr.  Bethune,  Q.O.,  in  reply. 

Upon  the  point  of  the  construction  of  the  will,  see 
CoUsmann  v.  Coltsmann  (9);  and  Finch  v.  Lane  ( 10).  It  was 
testator's  clear  iutention  that  Thomas  should  succeed 
personally  at  death,  if  latter  died  without  children  or 
grand  children,  for  we  find  the  following  words  "  or 
the  children  of  such  issue  surviving  him."    The  charge 

(1)  2nd  Ed.  472473.  (6)  2  B.  A  Ad.  1. 

(2)  7  Ad.  &  El.  636.  (7)  8  I.  C.  L.  R.  485. 

(3)  8  M.  &  W.  530.  (8)  9  I.  Eq.  Rep.  249. 

(4)  14  C.B.  708.  (9)  L.  R.  3  H.  L.  121. 

(5)  1  Comyns  Reports,  373.  (10)  L.  R.  10  Eq.  501. 
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1878     is  to  be  a  burthen  upon  the  estate  in  whosoever  hands 
G^     it  should  go. 
RioOTOBD       ^^^  following  authorities  were  also  cited  as  to  the 

effect  of  John's  deed  and  James  Gray's  possession : — 

Bigelaw  on  Estoppel,  359-881 ;  Glynn  v.  George  (1) ; 
Orr  V.  Orr  (2) ;  Smith  v.  Smith  (8) ;  Hyde  v.  Baldwin  (5). 


1878 


Ritchie,  J. : — 


Vune  3.  The  Plaintiff's  evidence  in  this  case  shows  that  James 
Gray  went  into  possession  of  this  lot  on  November  80, 
at  which  time  Adam,  his  son,  was  between  18  and  14 
years  of  age ;  that  James  Gray  worked  on  the  lot,  but 
never  lived  on  it,  and  that  Adam  worked  with  his 
father  both  before  and  after  he  was  married ;  that  they 
"  were  using  it,  pretty  much  all  together ;  that  James 
Gray  had  the  control  of  it,  what  he  said  was  to  be 
done  had  to  be  done ;"  that  his  sons  never  disputed  his 
authority ;  that  he  was  working  on  the  lot  a  few  days 
before  he  died ;  that  for  a  number  of  years  the  father 
and  the  sons  all  worked  together;  that  after  James 
Gray's  death  McConnell  got  control  of  it ;  that  Adam, 
while  McCallum  was  assessor,  was  assessed  for  lot, 
though  not  living  on  it,  the  assessor  says :  **  because 
he  asked  me  to  do  so."  McCallum  was  first  assessor 
in  1888,  and  was  so  18  years.  That  Adam  moved  on 
lot,  long  before  his  father's  death. 

That  McCallum  drew  Jas.  Gray's  will,  dated  October, 
1848 ;  that  Adam  was  living  on  W.  J  when  will  was 
made ;  that  Adam  had  a  house,  bam  and  sheds  on  the 
lot,  lived  on  it  for  a  good  many  years,  for  IJ  or  2  years, 
and  when  he  left  that  Adam,  McConnell^  or  his  tenants, 
have  lived  on  it  ever  since ;  that  Adam  was  living  on 
the  lot  before  the  last  will  of  Jas.  Gray,  80th  January, 

(1)  20  New  Hamp.  1 14.  (3)  14  Gray,  532. 

(2)  31  U.  C.  Q.  B.  13.  (4)  17  Pock.  308. 

*  The  Chief  Justice  was  absent  when  judgment  was  delivered. 
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1857,  was  made,  that  Adam  had  been  liying  on  the  lot  ^^78 
and  in  the  receipt  of  the  rents  and  profits  to  his  own  Gkat 
use  before  his  father's  death ;  that  the  last  years  Adam  ^    ^' 

was  carrying  on  work  on  the  lot,  he  had  a  house,      

bam,  sheds,  stables,  and  a  stock  of  cattle  on  the  lot  of 
his  own,  and  the  crops  were  put  in  his  bam. 

The  evidence  for  the  defence  of  Jos.  Scott  shows  that 
Adam  built  his  house  and  bam  on  the  lot  in  '47  or  '48 ; 
that  the  crops  were  taken  to  the  west  half  until  he  had 
his  own  bam  built ;  that  he  had  often  heard  Jas.  Ghray 
say  the  E.  \  was  "  our  Adam's ;"  that  Adam  did  statute 
labor  of  lot.  And  by  H.  Bradford^  that  he  knew  lot  since 
'46,  that  Adam  Ghray  was  in  possession  of  it,  for  he  got 
wood  off  it  by  his  permission.  Ja$.  Ghray  sent  him  to 
Adam  and  he  made  the  bargain  with  him  in  '46,  but 
on  cross-examination  he  says  the  old  man  was  the  owner 
of  the  land. 

The  evidence  of  William  Ghray  shows  that  Adam  was 
in  possession  of  lot  from  '46  to  '60 ;  that  his  father, 
brother,  Andrew  and  himself  were  all  working  together 
on  both  B.  \  and  W.  \ ;  but  he  says :  '*  notwithstanding 
we  all  worked  together,  each  had  his  own  100  acres. 
Adam  would  get  the  crop  off  the  B.  \.  John  off  the  W.  \ . 
Thomas  had  100  acres  of  lot  14,  and  Andrew  also  100 
acres  of  lot  14 ;  my  father  paid  for  the  land''  And,  on 
cross-examination,  that  John^  Adam,  and  the  old  man 
were  working  pretty  much  all  together ;  up  to  the  old 
man's  death,  they  had  to  do  as  the  old  man  ordered  them. 
"  My  father  gave  me  a  deed,  gave  John  a  deed,  he  gave 
Thomas  a  deed  and  Andrew  a  deed.  He  kept  the  E,  \ 
half  for  himself;"  and,  on  re-examination,  he  says :  "  I 
got  my  deed  in  '46  or  '46 ;  we  got  them  all  at  the  same 
time ;  none  was  prepared  for  Adam^  my  father  wanted 
to  keep  100  acres  for  himself." 

Andrew  Mc  Connelly  one  of  the  defendants,  says  he 
was  often  at  Adam's  place,  he  was  living  on  the  K  } 
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1878      separate  and  apart  from  the  old  man.    Admm  was  the 

Gbat     reputed  owner.    On  crosa-fiTamination,  he  aaya : "  Admm 

„    ^'        told  me  the  land  came  from  his  fither,  the  same  as  the 

rest  of  the  brothers ;  he  said  his  £ither  gaTe  it  to  him 

and  afterwaida  made  a  will  of  it  to  him.  At  the  time 
I  made  the  first  purchase,  there  was  a  diapnte  between 
John  and  Adam  about  the  title." 

Jas.  Ghray^  on  being  re-called,  says:  **  I  built  the  houae 
on  E.  \  under  contract  with  Adam  Oray,  it  waa  built  26 
years  ago ;  the  bam  was  preriously  built ;  Adam  was 
to  pay  me,**  and,  on  croas-ezamination,  '*my  grand 
father,  John  and  Adam  were  all  working  together ;  part 
of  the  lumber  in  the  house  came  from  Cu$hin*$  mill,  and 
part  from  the  old  man's  mill.  The  building  was,  I 
think,  put  where  my  grand  &ther  wished  it  to  be  ;**  on 
re-examination,  says :  "  John  and  Adam  worked  together 
in  the  mill  after  the  bam  was  built  on  the  E  |;  the  crops 
raised  on  that  half  were  put  into  it ;  if  more  wheat  was 
grown  on  one  ^  lot  than  on  the  other,  it  was  divided 
between  them." 

And  Andrew  McConneU  says:  ''Adam  Chray  told 
me  before  the  date  of  his  deed  to  me  that  his  fiither 
had  willed  the  lot  to  him." 

The  evidence  shows,  I  think,  very  clearly  this :  that  the 
land  in  dispute  was  the  property  of  old  James  Chray^  and 
that  he  owned  and  paid  for  it,  and  was  in  possession  of 
it  while  Adam  was  yet  but  a  child,  and  continued  his 
possession  and  control  over  it  until  the  time  of  his  death ; 
for,  though  it  is  quite  true  that  his  son  Adam  was  also  in 
possession,  it  seems  very  clear  from  the  evidence  that  it 
was  conjointly  with  his  father,  and  with  his  concurrence 
and  subject  to  his  control.  I  take  it  to  be  a  well  esta- 
blished principle  of  law  that  if  two  parties  are  in  pos- 
session of  a  lot  of  land,  one  having  title  to  it  and  the 
other  without  title,  the  possession  will  enure  for  the 
benefit  of  the  one  having  title,  and  though  the  land  was 


9. 

RiOHFORD. 
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called ''  our  Adam's,''  and  the  father  may  have  intended  ^^78 
to  give  it  to  Adam,  and  Adam  may  have  had  reasonable  gbat 
grounds  for  thinking  that  he  would  do  so,  the  evidence 
very  clearly  establishes  that  he  never  did  give  it  to  him 
in  his  life  time,  and  that  neither  the  father  nor  Adam 
considered  that  it  belonged  to  the  latter,  or  that  he  had 
any  title  to  it  while  the  father  lived.  One  of  the  witnes- 
ses for  the  Defendant  proves  that  while  the  father  gave 
the  other  sons  deeds  "  he  kept  the  E.  \  of  18  for  himself^ 
and  no  deed  was  prepared  for  Adam,  because  the  father 
wanted  to  keep  100  acres  for  himself,"  and  we  find  the 
&ther  devising  it  to  Adam  by  his  will,  dated  10th  Oct, 
1848,  in  these  words : — 

And  lastly,  after  all  my  just  debts  are  paid,  I  give  and  bequeath  to 
my  son  Adam  Gray,  and  his  heirs,  my  lot  of  land,  being  East  half  of 
lot  number  thirteen,  in  the  first  concession  of  East  Hawkesburyj 
County  of  Fresco  ti,  Ottawa  District,  and  Province  of  Canada,  aforesaid, 
this  considered  to  become  in  force  after  the  decease  of  my  wife  and 
myself. 

And  afterwards,  revoking  this  will  by  another,  and 
devising  it  to  his  son  John ;  and  after  the  death  of  the 
father  we  find  Adam,  under  his  hand  and  seal,  propound- 
ing the  will  of  his  father  of  the  10th  of  October,  giving 
him,  in  the  words  of  the  father,  "  my  lot  of  land  to  be- 
come in  force  after  the  decease  of  my  wife  and  myself," 
and  requiring  the  same  to  be  registered  on  the  22nd 
October,  185*7,  thereby,  so  far  as  he  could,  virtually 
adopting  that  will  and  recognizing  the  statement  of  the 
testator  therein  contained,  that  the  lot  in  question  was 
his  at  the  time  of  the  making  of  the  will,  and  that  he, 
Adam,  considered  it  continued  his  father's  up  to  and  at 
the  time  of  his  death,  and  he  not  only  then  registered 
that  will,  but  claimed  under  it.  The  evidence  of  Mc- 
CMum,  who  drew  the  will,  shows  that  this  will  was  in 
the  XK>ssession  of  Adam,  and  Mc  Galium,  to  whom  Adam 
sold,  he  says  : — 

Adam  told  me  that  the  land  came  from  his  £ftther,  the  same  as  the 


444  8UPEEMB  OOUBT  OP  CANADA,   [VOL.  H. 


1878       rest  of  the  brothera ;  he  said  his  fiUher  gave  it  to  him  and  afterwards 

^T^^       madea  will  ofit  tohim. 
Gray 

^-  And  agaiiif  he  says : — 

Adam  Oray  told  me  before  the  date  of  his  deed  to  me,  that  his 

father  had  willed  the  lot  to  him. 

This  will  haying  been  reyoked  by  the  snbeeqnent 
one  of  the  80th  day  of  January,  '57,  became  wholly  in- 
operatiye,  and  again  we  haye  Adam  jreoognizing  this 
last  will  as  conyeying  the  property  to  his  brother  Jokm 
by  taking  a  deed  of  it  from  him  of  the  81st  March,  '62, 
and  nnder  which  deed  Defendant  now  claims  title,  and 
for  which  Adam  api)ears  to  haye  paid  the  consideration 
of  $1,100.  It  is  now  claimed  that  Defendant  has  a  title 
by  possession,  that  is  to  say,  by  yirtne  of  the  imited  pos- 
session of  Adam  and  himself,  and  if  not,  that  he  has  title 
nnder  the  deed  from  John  to  Adam,  Now,  as  to  Adam^$ 
jXMNBesion,  William  Oray  says  Adam  was  in  possession 
from  '45  to  '60 ;  tMs  was  before  he  had  built  on  the  lot, 
for  Mr.  ScoU  says,  Adam  built  his  house  and  bam  in  '47 
or  '48. 

James  Chray  died  in  '57,  and  on  31st  March,  '62,  John 
and  Adam  executed  the  deed  whereby  John  conyeyed 
Us  interest  in  the  land  to  Adam^  so  that  there  is  no 
doubt  that  up  to  that  time  Adam  had  acquired  no  suffi- 
cient possession  to  giye  him  a  title,  assuming  that  he 
actually  went  into  the  exclusiye  possession  of  the  whole 
of  the  E.  ^  in  '47.  It  becomes  necessary  to  ascertain 
what  estate  John  took  under  the  will  of  his  father,  for 
it  is  a  proposition  too  plain  to  require  authority  to  sup- 
port it,  that  if  John  was  the  lawful  owner  or  had  a 
limited  estate,  and  Adam  took  a  deed  frt>m  him,  he  must 
be  considered  in  possession,  as  under  the  title,  he  so  ac- 
quired from  Johny  and  if  the  estate  of  John  was  a  limited 
and  contingent  estate,  he  cannot  set  up  his  possession 
under  John  to  defeat  the  contingent  estate,  for  the  yeiy 
obyious  reason,  that  while  he  held  John's  title,  he 
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was  in  of  right  and  could  be  interfered    with    by      ^^^8 

nobody.  Gray 

The  deed  from  John  Ghray  to  Adam  Gray,  dated  the  t>    ** 

Slst  March,  1862,  in  consideration  of  $1,100,  pnri>orts  to      

convey  the  land  to  Adam,  his  heirs  and  assigns,  with  a 
covenant  that  the  grantor  is  seized  in  fee,  bnt,  as  JohtCs 
title  thus  conveyed  to  Adam  is  devised  under  his  father's 
will,  the  extent  of  that  title  necessarily  dejpends  on  the 
construction  of  that  will.  The  devise  is  in  these 
words: — 

I  give  and  devise  to  my  son  John  Gray,  his  heirs  and  assigns,  the 
Sast  half  Lot  No.  13,  &o.,  to  have  and  to  hold,  &c,,  to  the  said  John 
Oray,  his  heirs  and  assigns,  forever.  But  if  my  sud  son  John  should 
die  without  leaving  any  issue  of  his  body  lawfully  begotten,  or  the 
children  of  such  issue  surviving  him,  then,  and  in  such  case,  I  will 
and  devise  the  said  above  mentioned  premises  with  the  appurtenances 
to  my  son  Thomas  Oray,  his  heirs  and  assigns,  to  have  and  to  hold 
the  same  at  the  death  of  the  said  John  Oray  to  my  son  Thomas,  his 
heirs  and  assigns,  forever. 

Subject  to  a  condition  that  in  case  his  wife  Janette 
should  survive  him,  then  whoever  of  his  said  son  John, 
his  issue,  the  children  of  his  issue,  or  of  his  son  Thomas 
or  his  heirs,  should  then  be  the  owner  of  said  premises, 
by  virtue  of  the  will,  should  support,  &c.,  his  said  wife, 
&c.,  and  should  they  neglect  or  refuse  to  do  so,  then : — 

I  will  and  devise  the  above  mentioned  premises  with  the  appurten- 
ances unto  my  said  wife  Janette,  her  heirs  and  assigns,  &c. 

What  estate,  then,  did  John  take  under  this  will  ?  I 
am  of  opinion  he  took  an  estate  in  fee,  subject  to  an  exe- 
cutory devise  over  in  the  event  of  there  being  no  issue 
of  his  body  lawfully  begotten,  or  the  children  of  such 
issue,  surviving  him,  living  at  the  time  of  his  death. 
This  depends  on  the  question,  whether  the  testator  in- 
tended the  contingency  to  depend  on  a  definite  or  inde- 
finite failure  of  issue,  and  this  intention  must  be  collect- 
ed from  the  will  itself.  The  distinction  between  a  definite 
and  an  indefinite  fiedlure  of  issue  is  very  clearly  stated  by 

30 
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1^9      a  learned  Judge  in  the  U.  S  A^  and  ad(^»ted  by  Mr. 
oHr     JnBtice  Blackburn^  in  his  commentaries,  thus : — 

RicMOKD  ^  definite  failure  of  issue  is  when  a  precise  tune  is  fixed  by 
_  the  will  for  the  failure  of  issue,  as  in  the  case  of  a  derise  to  iu,  bat  if 
he  dies  without  lawful  issue  living  at  the  time  of  his  TJnsth  An  tnde- 
finite  failure  of  issue  is  a  proposition  the  very  converse  of  the  oth^, 
and  means  the  fiulure  of  issue  whenever  it  shall  happen,  sooner  or 
later,  without  any  fixed,  certain  or  definite  period,  within  which  it 
muMt  hapiK^n.  It  means  the  period  when  the  issue  or  descendants  of 
the  first  taker  shall  become  extinct,  and  when  there  is  no  longer  any 
issue  of  the  issue  of  the  grantee,  without  reference  to  any  parttcolar 
time  or  any  particular  event ;  or,  in  the  words  of  the  Statate,  de 
dctniSf  referring  to  the  first  taker,  if  his  issue  shall  faiL 

There  are  to  be  found  in  the  books  any  number  of 
cases  on  this  branch  of  the  law.  No  doubt  the  rule  is, 
that  where  real  estate  is  devised,  either  directly  to 
or  by  way  of  executed  trust  for,  a  person  and  his  issue, 
the  word  issue  will  be  construed  a  word  of  limitation 
so  as  to  confer  an  estate  tail  on  the  ancestor,  unless  there 
are  expressions  unequivocally  indicative  of  a  contrary 
lawful  intent. 

But,  I  take  it  to  be  equally  well  established  that  if 
the  testator  meant  that  the  limitation  was  ever  to  take 
effect  on  failure  of  issue  living  at  the  time  of  the  death 
of  the  person  named  as  the  first  taker,  then  the  contin- 
gency determines  at  his  death,  and  no  rule  of  law,  as 
is  said,  is  broken,  and  the  executory  devise  is  sustained, 
but  the  difficulty  arises  in  determining  whether  the 
testator,  by  the  expression  he  uses,  meant  a  djing  with- 
out issue  living  at  the  time  of  the  death  of  the  first 
taker,  or  whether  he  meant  a  general  or  indefinite 
failure  of  issue.    In  2  Sanders  (1),  it  is  said : — 

If,  however,  the  testator  makes  use  of  words  in  his  will  which  in- 
dicate an  intention  to  confine  the  generality  of  the  ejq>re88ioii  of 
dying  without  issue  to  dying  without  issue  living  at  the  time  of  the 
person's  decease^  they  will  be  so  construed  to  effectuate  the  intents 

In  speaking  of  the  case  of  Pells  v.  Brown  (2)  ;  which 

(1)388L.  (1)  12Cro.Jac59a 
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has  been  called  the  Magna  charta  of  this  branch  of  the      1878 
law,  a  learned  jndge  says  :—  G^ 

Reverting  then  to  Pells  v.  Brown,  that  case  settled  the  doctrine  RjoHFoimL 
which  obtains  at  the  present  day  that  any  words  which  certainly  in-       _ 
dicate  an  intention  in  the  testator  to  confine  the  failure  of  issue  on 
which  the  estate  is  given  over  to  a  dying  without  issue  living  at  the 
death  of  the  first  taker,  will  be  sufficient  to  rebut  the  construction  of 
an  indefinite  &ilure  of  issue. 

In  Doe  y.  Wetton  (1) ;  the  devise  was  to  the  testator's 
danghter  in  fee,  bnt  if  she  should  happen  to  die  leaving 
no  child  or  children  lawful  issue  of  her  body,  living  at 
the  time  of  her  death,  then  over,  and  the  limitation  over 
was  held  good  as  an  executory  devise,  as  indeed  it  seems 
I>erfectly  clear. 

In  Fetherstane  v.  Fetherstone  (2),  TindaU  0.  J.,  deliver- 
ing opinions  of  judges,  says  : — 

We  think  the  rule  of  construction  laid  dovm  by  Lord  Alvanley  in 
his  judgment  in  the  case  of  Poole  v.  Poole  (3),  being  at  once  the  re- 
sult of  the  former  cases,  and  being  consistent  with  the  principles  of 
legal  construction  and  of  good  sense,  is  the  safe  and  correct  rule  to  be 
applied  to  cases  of  this  description,  namely :  '^  that  the  first  taker  shall 
be  held  to  take  an  estate  tail  where  the  devise  to  him  is  followed  by 
a  limitation  to  the  heirs  of  his  body,  except  where  the  intent  of  the 
testator  has  appeared  so  plainly  to  the  contrary  that  no  one  could 
misunderstand  it. 

And  Lord  Brougham  says : — 

Agreeing  entirely  with  the  opinion  of  the  judges,  &c.,  *  *  I  take 
the  principle  of  construction  as  consonant  to  reason,  and  established 
by  authority,  to  be  this,  that  where  by  plain  words,  in  themselves 
liable  to  no  doubt,  an  estate  tail  is  given,  you  are  not  to  allow  such 
estate  to  be  altered  and  cut  down  to  a  life  estate,  unless  there  are 
other  words  which  plainly  show  the  testator  used  the  former  words 
of  purchase  contrary  to  their  natural  and  ordinary  sense,  or  unless  in 
the  rest  of  the  provisions  there  be  some  plain  indication  of  a  general 
intent,  inconsistent  with  an  estate  tail,  being  given  by  the  words  in 
question,  and  which  general  intent  can  only  be  fulfilled  by  sacrificing 
the  particular  provisions  and  regarding  the  expressions  as  words  of 
purchase.   Thus,  (he  says) :  If  there  is  a  gift  first  to  A.  and  the  heirs  of 

(1)  2  B.  A  P.  324.  (2)  3  C.  A  F.  73. 

(3)  3  B.  A  P.  627. 
»1 
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1878       hi*  body,  and  then  in  oontinoation  the  teatatOTy  lefaiii^  to  what  he 
^p*^       had  feaid  plainly,  tells  as,  he  used  the  words  ^  hens  of  Ae  body  "  to 
^^         dciiMTte  a  first  and  other  soos,  then  clearij  the  fiist  takar  voohl  only 
KicHPOBD.  take  a  life  estate. 

"  In  Lees  v.  Mosely  (1),  Alderum^  B.  sajtb  : — 

The  word  issue  is  used  in  different  senses,  eitfaer  aa  mrhirftng  afl 
descendants,  in  which  case  it  is,  of  coarse,  a  woid  of  fimitation  or  as 
confined  to  immediate  descendants,  or  some  particolar  dass  of  des- 
cendants living  at  a  given  time.  Probably  it  will  be  Iband  most  fre- 
quently used  in  the  former  sense,  and  it  therefore  most  frequently 
has  the  effect  of  giving  an  estate  tafl  to  the  ancestor ;  it  mi^t  even 
peihaps  be  considered  that  this  is  primd  facie  its  meaning.  Bat  tfie 
authorities  clearly  show  that  whatever  be  fh^primd/aeie  meaning  of 
the  word  "  issue  "  it  will  yield  to  the  intention  of  the  testator  to  be 
collected  from  the  wiU,  and  that  it  requires  almost  less  demonstrative 
context  to  show  such  intention  than  the  ezpressian  of  heirs  of  the 
body  would  do. 

In  ColUmann  v.  CoUsmann  (2),  Lord  Chancellor  Caims 
says: — 

The  words  in  the  Codicil,  then,  are  these :  *^  And  if  it  should 
happen  that  my  son  John  Oolismann  die  without  heirs  of  his  body 
lawfully  begotten,  or  to  be  begotten,  in  that  case,  and  in  defimlt  of 
such  heirs,  I  do  hereby  devise  and  direct  that  my  lands,  castles, 
tenements  and  premises,  at  and  about  FUsk  Castle,  and  mentioned 
in  my  said  will,  together  with  the  plate,  fumitore  and  library  in  said 
will  specified,  also,  my  lands,  farms,  tenements  and  premises  sitnato 
lying  and  being  at  Dick's  Grove  near  Castle  Island,  all  subject  to  and 
charged  with  the  payment  of  the  aforesaid  annuity  to  my  dear  wife  of 
eight  hundred  pounds  a  year,  and  also,  with  the  payment  of  any 
reasonable  provision  made  with  my  consent  by  my  son  for  his  wife, 
to  be  paid  and  payable  to  her  during  her  natural  life,  shall,  at  my  son^s 
death,  descend  and  be  transferred  to,  my  grandson,2>anfeZ  Oranin,  his 
heirs,  executors  and  assigns  forever,  the  heir  for  the  time  being 
to  add  the  name  "  Coltsmann,"  to  the  name  *'  CraninJ"  Also,  if  it 
should  happen  that  my  son,  John  Coltsmann,  die  without  heirs  of  his 
body  lawfully  begotten,  or  to  be  begotten,  in  that  case,  and  in  defiuilt 
of  such  heirs,  I  do  hereby  give  and  assign  out  of  the  monies  I  have  at 
interest,  and  specified  in  my  said  will,  the  sum  of  six  thoasand 
pounds  to  my  daughter,  Jlfaf*^  Godfrey,  for  her  own  use  and  benefiti 
and  so  as  that  the  said  sum  of  six  thousand  pounds  shall  not  nor 

(1)  1  Y.  &  C.  589.  (2)  16  W.  R.  944. 
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shall  any  part  of  it  be  subject  or  liable  to  the  debts,  engagements,       1878 
management  or  control  of  her  husband,  but  at  the  same  time,  said       ^f"^^ 

GrRAT 

sum  of  six  thousand  pounds  shall  be  subject  to  and  charged  with  the         ^^ 
payment  of  the  said  annuity  to  my  dear  wife,  Christina  OoltsmannJ'^    Riohpobd. 

The  question  as  to  Flesk  CaaUe  is,  do  these  words  cut  down  the       

estate  in  fee,  or  qwui  fee  previously  given  to  any  estate  in  tail  or 
qucui  taQ  ?  Or,  on  the  other  hand,  do  they  amount  to  an  executory 
gift  over  in  the  event  of  John  Coltsmann  dying  without  heirs  of  his 
body  living  at  the  time  of  his  death  ?  In  support  of  the  argument 
for  cutting  dovm  the  gift  in  fee  simple  to  an  estate  tail,  it  is  said,  in 
the  first  place,  that  the  words  '^  dying  without  heirs  of  the  body,  and 
in  default  of  such  heirs  "  point  not  to  the  non-existence  of  one  heir, 
but  to  the  failure  of  a  succession  of  heirs.  In  the  second  place,  that 
we  cannot  suppose  that  the  testator  intended  that  if  his  son  should 
leave  an  infant  child,  who  should  die  under  age,  the  estate  should 
not  go  over  to  Daniel  Oranin,  as  much  as  if  the  son  died  without 
issue  living  at  his  death.  And  it  is  argued,  thirdly,  that  if  the  estate 
of  John  Coltsmann  remained  during  all  his  life  subject  to  an  executory 
devise,  he  would  not  be  able  in  his  life-time  to  provide  for  his  issue, 
as  he  might  do  by  means  of  an  estate  tail. 

As  to  the  words  of  these  arguments,  I  cannot  admit  that  the  words 
^'  die  without  heirs  of  the  body  "  are  necessarily  inflexible.  They  are 
technical  words,  and  they  are  strong  words,  but  they  are  notwith 
standing  words  the  technical  meaning  of  which  may,  on  construction, 
be  controlled  by  the  context.  A  gift  over  ''  if  A  shall  die  without 
heirs  of  his  body  at  his  death,  or  living  at  his  death,''  would  imply  a 
fittlure  of  heirs  of  the  body  at  that  ^unc^m  iemporia  only,  and  the 
question  in  this  case  is,  does  the  context  limit  the  words  <<  heirs  ot 
the  body  in  the  same  way  ?"  The  second  argument  proceeds  upon 
a  priori  assumption  of  what  the  testator  would  naturally  intend, 
which  cannot  be  allowed  to  weigh  against  the  proper  construction  of 
the  words  which  he  has  used. 

And,  as  to  the  third  argument,  if  the  testator  can  be  supposed  to 
have  contemplated  a  provision  to  be  made  by  the  son  for  his  issue 
generally,  he  must  be  supposed  to  have  contemplated  cutting  off  of 
the  entail,  for  in  no  other  way  could  provision  for  his  issue  generally 
be  made,  a  proceeding  which  would  put  an  end  to  the  gift 
over  altogether. 

I  turn,  therefore,  my  lords,  to  the  considerations  which  satisfy  my 
mind,  that  as  to  Flesk  Castle  the  codicil  created  an  executory  devise 
operating  upon  the  absolute  interest  given  by  the  will.  In  the  first 
place^  reading  the  codicil  without  the  parenthetical  or  superfluous 
ezprewioiis,  it  runs  thus : 
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1878  "•  If  John  OotUwumm  die  witfaoot  lieinofhiB  body  nd  m  de&oli  of 


^^''^       such  beirSf  I  direct  that  FUsk  OaHU  with  the  plale,  funiiture  and 
9^  librmry  shall  mt  my  son*s  death,  descend  and  be  transferred  to  Dmmid 

RiOBfom.  CnmiMj  his  heirs,  executors  and  assigns  forever." 

'^""  These  wordff  ^po^  ^  ™e  to  be  clear  and  distinety  and  the  ezpres- 

sioQ  ^  at  my  son's  death  **  appears  to  opiate  on  ew&j  part  of  the 
sentence,  and  to  point  to  a  succession  to  Jokm  OoUgmmmm^  niiieh,  if  it 
arises  at  all,  is  to  open  upon  JoJm  Oolttwumm'M  death,  and  at  no  othff 
time.  The  exigency  of  the  words  was  attempted  to  be  annnounted 
by  reading  them  "^  at  my  son's  death  as  aforesaid,** — that  is,  '^  at  my 
son's  death,  without  learing  heirs  of  the  body."  But  this  eonstrao- 
tion,  in  the  first  place,  interpolates  words  which  are  not  found  in  the 
will,  and  in  the  next  place,  it  is  open  to  the  even  more  serionB  objeo 
tion,  that  in  an  unbroken  sentence  it  attempts  to  fix  the  meaning  of 
the  first  part^  and  then  to  square  the  second  part  with  the  meaning 
so  fixed,  in  place  of  reading  the  whole  and  interpreting  the  whole 
together. 

The  words  of  this  will  clearly  indicate,  I  think,  an 
intention  on  the  testator's  part  to  confine  the  fedlnre  of 
issne  on  which  the  estate  is  given  over  to  a  dying  with- 
ont  issne  living  at  the  death  of  Johim  Gra^^  the  first 

taker. 

The  context,  I  think,  shows  that  the  testator  did 
not  intend  that  the  words  ''  die  without  leaving  any 
issne"  should  receive  the  general  construction.  The 
words  as  applied  to  the  issue  or  the  children  of  such 
issue,  coupled  with  the  words,  "then  in  such  case 
to  Thamaiy  his  heirs  and  assigns,  to  have  and  to  hold 
the  same  at  the  death  of  the  said  John  Oray,  to 
my  said  son  Thomas,  his  heirs  and  assigns  for  ever,"  in 
connection  with  the  condition  that,  in  case  his  wife 
Janette  should  survive  him,  then  whoever  of  my  said 
son  Johf^  his  issue,  the  children  of  his  issue,  or  of  my 
said  son  ThamaSy  or  his  heirs,  shall  then  be  owner,  &c., 
shall  support,  &c.,  my  said  wife  in  a  comfortable  &c., 
and  should  they  neglect  or  refuse  to  do  so,  then  I 
will,  &c.,  unto  my  said  wife,  &c,"  all  point,  I 
think,  with  certainty  to  the  death  of  John  G^nsy,  ai 
the  time  at  which  the  failure  of  issue  contemplated 
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is  to  be  ascertained,  and  indicate  very  clearly  to  my  1878 
mind  that  he  meant  a  failure  at  the  time  of  the  death  of  q^ 
John  Gray.  I  think  it,  therefore,  clear  that  the  testator 
meant  to  devise  the  land  to  Thomas  if  John  died  with- 
out issue,  of  his  body  or  children  of  such  issue  Hying  at 
the  time  of  his  death,  and  this  limitation  to  Thomas 
being,  in  my  opinion,  good,  by  way  of  executory  devise, 
and  John  dying  without  issue,  I  think  the  title  vested 
in  T^homaSy  and,  therefore,  the  learned  Judge  was  right 
on  the  trial  in  ordering  a  verdict  to  be  entered  in  his 
fftvour. 

Strong,  J.  :— 

The  Plaintiff  made  out  a  primd  facie  case  by  proving : 
first,  the  possession  of  his  father,  James  Ghray^  then,  that 
Adam  Oray^  under  whom  the  Defendants  claim,  was  let 
into  possession  by  James,  the  father,  as  a  tenant  at  will 
in  1847,  and  lastly,  the  will  of  James  Gray^  under 
which,  according  to  the  construction  of  the  court  be- 
low, with  which  I  entirely  agree,  but  as  regards  which 
I  have  some  further  observations  to  make,  John  Gray 
was  the  devisee  in  fee  of  the  land  in  question,  subject 
to  an  executory  devise  over  to  the  Plaintiff  in  fee  on 
the  death  of  John,  without  leaving  issue  at  his  death, 
which  event  happened  in  September,  1874.  The  first 
objection  urged  against  this  appeal  was,  that  there  had 
been  surprise  at  the  trial,  the  Plaintiff  having  ox)ened 
a  case  of  title  in  James  Gray,  the  father,  under  the 
Statute  of  Limitations,  failing  to  establish  which,  he 
afterwards  fell  back  on  the  bare  possession  of  James 
Gray  as  primd  facie  evidence  of  a  seisin  in  fee. 

Without  expressing  any  opinion  on  the  sufficiency  of 
evidence  of  a  possession  for  less  than  twenty  years  as 
establishing  a  presumption  of  a  seisin  in  fee,  which 
Cole,  in  his  Treatise  on  Ejectment,  says,  is  insufficient. 
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1878      inasmuch  as  any  presumption  arising  from  such  i>os- 

G^     session  is   destroyed  by  the  conflicting  presumption 

RioHFORD  ^™^?  fr^°^  t^®  present  possession  of  the  Defendant,  a 

doctrine  which  at  least  commends  itself  as  reasonable, 

I  may  observe,  that  in  the  present  case,  it  was  not  only 
shown  that  James  Gray  had  been  in  possession,  but  also 
that  Adam  Ghray^  under  whom  the  Defendants  claimed, 
had  been  let  into  possession  by  his  jGetther,  Jmnes^  and 
so  became  his  tenant  at  will,  which  was  manifestly  to 
establish  a  sufficient  case.  Then,  as  the  Defendants 
would  have  been  estopped  from  proving  an  outstanding 
title  in  a  stranger,  which  they  might  certainly  have  done, 
if  the  evidence  had  consisted  of  proof  of  former  possession 
alone,  without  the  fact  of  the  tenancy  at  will  and  con- 
sequent estopx)el,  it  does  not  appear  possible  that  the 
Defendant  could  have  been  prejudiced  by  the  Plaintiff's 
abandonment  of  the  case,  under  the  Statute  of  Limita- 
tions. As  regards  the  will  of  James  Oray^  I  am  clearly 
of  opinion,  that  the  proi>er  construction  of  that  instru- 
ment was  that  which  the  Court  below  attributed  to  it, 
namely,  that  John  Gray  took  an  estate  in  fee  simple, 
subject  to  an  executory  devise  over  in  £Etvor  of  the 
Plaintiff,  on  the  death  of  John,  without  issue  at  the  time 
of  his  death.  The  case  referred  to  CoUsmamn  v.  OoUs- 
mann  (1),  is  directly  in  point,  and  if  that  case  is  inoon- 
sistent  with  the  previous  decision  in  Jones  v.  Ryan  (2), 
the  answer  must  be  that  the  last  mentioned  case  is 
over-ruled  by  CoUsmann  v.  CoUsmann;  but  there^is,  be- 
tween the  two  cases,  a  distinction,  though  but  of  one 
word,  which  is  pointed  out  by  the  text-writers  and  has 
been  supposed  to  make  a  difference.  In  Jones  v.  Ryam, 
the  words  were  "  q/2er  the  death  of  the  first  taker'' — ^in 
CoUsmann  v.  CoUsm^mn  the  words  were  '*  at  my  eon's 
death,"  as  in  the  present  case,  they  are  "  o^  the  death 
oHhe  said  John  Oray"    Therefore,  if  Janes  v.  Ry^n  is 

(1)  L.  R.  3  H.  L.  121.  (2)  9  Ir.  Sq.  Bep.  249. 
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diBtingoishable  from  Coltsmann  v.  Coltsmann^  this  case  ^^78 
is  goyemed  not  by  the  former,  but  the  latter  authority,  q^ 
Indeed,  without  any  reference  to  authorities,  it  is  hard  ^  ** 

to  see  how  a  testator,  who  desires  to  give  an  estate  over     

in  the  event  of  failure  of  issue  not  indefinitely,  but  at 
the  death  of  the  first  taker,  can  do  so  more  efiectually 
than  by  using  the  words  in  which  the  testator  expressed 
himself  in  the  present  case : — 

To  have  and  to  hold  the  same  at  the  death  of  the  said  John  Oray 
to  my  said  son  Thomas. 

The  defence  of  the  Statute  of  Limitations  has,  in  my 
judgment,  entirely  fiBdled.  Adam  Oray  went  into  pos- 
session as  a  tenant  at  will  to  his  father  in  1847,  so  that 
the  Statute  began  to  run  in  1848,  at  the  expiration  of  a 
year  from  the  commencement  of  that  tenancy.  James 
Orapj  the  testator,  died  in  1857,  having  made  the  will 
already  referred  to.  The  Statute  having  begun  to  run 
in  the  lifetime  of  the  testator,  it  is  well  settled,  and  be- 
yond the  reach  of  controversy,  that  the  Plaintiff  is  not 
entitled  to  the  protection  accorded  by  the  Statute  to  re- 
mainder-men, reversioners,  and  other  owners  of  future 
estates,  as  he  would  have  been  if  the  Statute  had  only 
commenced  to  run  after  the  testator's  death.  If^  there- 
fore, there  had  been  nothing  to  interrupt  the  running  of 
the  Statute,  a  title  under  it  would  have  been  acquired 
by  Adam  Chray,  or  the  Defendant,  Mc  Connelly  in  1868. 
That  there  was  such  an  interruption,  however,  seems 
very  clear.  In  1862,  Adam  Chray^  being  then  in  posses- 
sion, took  a  conveyance  from  John  Oray,  the  devisee  in 
fee,  subject  to  the  gift  over  to  the  Plaintiff,  under  the 
will  of  James  Oray. 

The  effect  of  this  conveyance  does  not  seem  to  have 
been  pressed  in  the  Court  of  Common  Pleas,  and  in 
the  Court  of  Api>eals  the  learned  Judges  were  equally 
divided  on  the  question  which  arose  upon  it.  It  ap- 
pears  to  me,  that  from  the   date  of  this  deed  the 
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itn     Sumte  of  limita&oBs  was  am  of  tke  ubimIim     I  jmt 
the  doctriiieof  <stoppd 
tiiel J  aeree  with  Mr.  Ji 
PMerwm  in  their  weU  *miyjtted 
point,  bat  becsose  I  think  the 
ed  St  in  a  more  simple  way  upon  the  3uinie  itaeUl 

Mr.  Justice  Pmiienom  pratts  out  that  the 
that  when  the  Statute  once  begins  to  mn  imthing  stops 
it.  has  reference  onlr  to  diaabilitiea.  and  that  it  does  not 
mean  that  if  a  man  has  been  brr  nineteen  jean  in  Un^ 
tions  possession  of  an  estate,  and  them  gola  a  eonrey- 
anoe  of  the  fee  from  the  tme  owner,  he  can,  alter  the 
hqise  of  a  year,  say,  he  is  in  with  a  good  title  vnder  the 
Stalnte.  The  Statnte  of  limitations  ia,  if  I  maybe  per- 
mitted to  borrow  from  other  systems  of  lawtenns  more 
erpressire  than  any  which  onr  own  law  ia  conTenant 
with,  a  law  of  extinctiTe,  not  one  of  aoqnsitiTe  inres- 
cription — in  other  worda,  the  Statute  operates  to  bar 
the  right  of  the  owner  oat  of  possession,  not  to  confer 
title  on  the  trespasser  or  disseisor  in  jmssession.  From 
first  to  last  the  Statate  of  4  ITsi.  4  says  not  one  word 
as  to  the  acqoisition  of  title  by  length  of  possession, 
thoagh  it  does  say  that  the  title  of  the  owner  oat  of 
possession  shall  be  extingoished,  in  which  it  differs 
from  the  Statate  of  Jawtes,  which  only  barred  the 
remedy  by  action,  bat  its  operation  is  by  way  of 
extinguishment  of  title  only. 

Mr.  Jastice  PaUersan  qaotes  from  Baron  Parkers  jadg- 
ment  in  Smitk  v.  Uoj^d  (1)  this  passage : — 

There  must  be  both  absence  of  poBsesskm  by  the  peraoa  who  hai 
the  right  and  actual  poBseasion  by  another,  whether  adyerse  or  not^ 
to  be  protected,  to  bring  the  case  within  the  Statute. 

This  aathority  does  not  controvert  what  I  have  jost 
propoanded,  for  in  order  that  the  Statate  may  of^erate 
against  the  owner  oat  of  possession,  actaal  possession 

(1)  9  Ex.  562. 
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in  fact  in  another  is  essential,  in  order  that  the  rnle  of     ^^^ 
law  which  attributes  a  possession  actually  vacant  to     Qrat 
the  person  who  has  the  legal  title  may  be  rendered  ^^^^^g^ 
inapplicable.  

Then  applying  this  view  of  the  Statute  to  the  facts 
before  the  Court  on  this  Appeal,  let  me  inquire  who 
was  the  owner  out  of  possession  between  the  Slst  of 
March,  1862,  the  date  of  the  deed  from  John  Gray  to 
Adam  Oray,  and  the  14th  September,  1874,  the  day  on 
which  John  Gray  is  proved  to  have  died,  to  be  affected 
by  the  Statute  ?  Not  John  Oray^  for  he  had  conveyed 
to  A€lam,  not  the  Plaintiff*,  for  his  i>osses8ory  title  had 
not  accrued.  There  was,  therefore,  no  one  whom  the 
Statute  could  affect.  It  had  ceased  to  operate,  for  the 
jxMssession  was  rightful  from  that  date. 

The  proposition,  that  time  can  never  be  said  to  run 
against  a  remainder-man,  so  long  as  a  tenant  for  life 
under  the  same  will  or  settlement  is  in  possession, 
which  is,  in  effect,  the  present  case,  seems  so  plain  that 
scarcely  any  authority  is  called  for,  but  in  addition  to 
the  case  of  Anstee  v.  Nelms  (1),  referred  to  by  the  learn- 
ed Judges  of  the  Court  of  Appeals,  £  may  make  a 
short  quotation  from  text  writers  to  the  same  effect. 

Darby  and  BosanqueU  in  their  treatise  on  the  Statute 
of  Limitations  (2),  say : — 

Though  the  Statute  may  be  runnmg  againgt  a  settlor  at  the  time 
the  settlement  is  made,  yet  the  fact  of  the  grantee  of  a  particular 
estate  taking  possession  imder  the  settlement  will  re-vest  the  title 
of  all  persons  entitled  to  remainders  imder  the  settlement,  as  well  as 
that  of  the  settlor  and  his  heirs  in  reversion. 

This  is  a  succint  statement  of  the  law  as  I  interpret 
the  Statute.  In  short,  the  Statute  has  no  application, 
except  so  long  as  the  title  and  possession  are  separate, 
when  the  possession  is  in  the  rightftd  owner  Statutes 
of  Limitation  are  not  required. 

(1)  1  H.  &  N.  232.  (2)  P.  236. 
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1878  The  learned  Chief  Justice  of  the  Queen**  Bench  lap 
G^  it  down  as  the  practice  of  the  Honae  of  Lords  on  Ap- 
peals, that  a  point  of  law  could  not  be  argoed  npon  an 
Appeal  which  had  not  been  raised  in  the  Gonrt  below, 
and  for  this  proposition  the  case  of  Oakes  t.  Tmrgummd 
(1)  was  cited.  A  reference  to  that  case  shows,  how- 
ever, that  what  was  there  said  had  no  connection  with 
this  point,  bnt  was  in  condemnation  of  the  practice, 
which  prevails  more  or  less  in  most  equity  appeals,  of 
raising  adiscussion  as  to  the  minutes  at  the  eonclusiim 
of  the  judgment,  and  was  no  authority  at  all  for  the 
rule  it  was  assumed  to  have  established,  which  is 
directly  contradicted  by  the  treatise  writeis  on  the 
practice  of  the  appellate  jurisdiction  both  of  the  House 
of  Lords  and  the  Privy  GounciL 

I  am  of  opinion,  that  the  order  of  the  Court  of  Appeals 
should  be  reversed,  and  that  the  rule  nisi  for  a  newtrial 
in  the  Court  of  Common  Pleas  should  be  dischazged, 
with  costs  to  the  Appellant  in  this  Court,  and  in  both 
the  Courts  below. 

Tasohsskau  and  F6ubni8B,  J.  J.,  concurred. 

HSNBT,  J. : — 

This  case  comes  to  us  by  appeal  from  the  Api>eal 
Court  of  Ontario.  It  is  an  action  of  ejectment  brought 
to  recover  a  lot  of  land  containing  about  one  hundred 
and  thirteen  acres  of  land,  being  the  eastern  half  part 
of  Lot  18  in  the  First  Concession  of  lots  at  Hawkeibury^ 
and  the  broken  front  thereof  The  suit  was  brought 
against  Ricltford,  and  McCannell  was  subsequentiy 
admitted  to  come  in  and  defend  as  his  landlord.  The 
Plaintiff  by  his  notice,  claims  title  under  the  last  will 
and  testament  of  his  late  &ther,  James  Oray. 

The  Bespondent,  Richford,  by  his  notice  of  title,  denies 

(1)  L.  R.  2  £.  A  I.  App.  325. 


VOL.  n.]  JUNE  SESSION,  1878.  46» 

the  title  of  the  Appellant,  and  claims  as  tenant  of  the      1^78 
other  fiesx>ondent,  McConnelL  Or^ 

The  Respondent,  McConnell,  by  his  notice  of  title,  R^^jp 

denies  the  title  of  the  Appellant,  and  asserts  title  in      

himself,  by  i)08sess]on  of  himself  and  by  those  throngh 
whom  he  claims  for  upwards  of  twenty  years  before 
action  commenced.  He  also  claims  title  by  deeds  from 
John  Gray  to  Adam  Gray,  dated  81st  March,  1862,  and 
from  Adam  Gray  to  him,  dated,  respectively,  20th  June, 
1862,  the  26th  of  April,  1868,  and  the  15th  September, 
1862. 

The  Apx)ellant,  claiming  title  as  I  have  before  stated, 
under  the  will  of  his  late  &ther,  James  Gray,  shows,  by 
eyidence  uncontradicted,  that  as  far  back  as  1880,  he 
{James  Gray)  went  into  possession  of  the  locus  ;  and, 
according  to  some  of  the  evidence,  continued  in 
possession  till  he  died,  in  August,  1857,  a  period  of 
twenty-seven  years.  When  he  went  into  possession, 
as  proved  by  his  son-in-law,  Mc  Galium,  he  had  three 
sons,  John,  Andrew  and  Adam.  The  latter  was  then  be- 
tween 13  and  14  years  of  age.  It  is  in  evidence  that 
Adam  lived  on  the  locus  for  some  years  before  the  death 
of  his  fieither ;  but  the  evidence  is  not  clear  that  his  pos- 
session of  it  was  exclusive,  for  one  witness,  James  H. 
Cray,  asserts  that  he  (the  witness)  lived  with  his  grand 
fieither,  whose  house  was  on  the  west  half  of  Lot  13,  for 
many  years,  and  that  the  east  half  was  worked  also  by 
the  testator.    He  says : — 

We  were  using  it  pretty  much  together.  My  grand-father  had 
control  of  it.  I  have  worked  with  him  on  both  the  east  and  west 
half— the  last  time  I  saw  him  working,  which  was  a  few  days  before 
he  died,  was  on  the  east  half.  My  grandrfather  hcid  control  of  both 
halves  of  the  lot.  What  he  said  was  to  be  done,  had  to  be  done — 
his  sons  never  disputed  his  authority. 

He  is  re-called  by  the  Sespondents,  and  states  that : — 

1  built  the  house  on  east  half  under  a  contract  with  Adam  Gray 
26  years  ago,  (that  would  be  in  1850,  or  about  20  yean  alter  /emms 
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1878        Gray  went  into  possession).    The  bom  was  built  preiioiulj.    Aiam 


Gray 


was  to  pay  me. 


_    *•  On  cross-examination,  he  says : — 

BlOHFOBO. 

_  Hy  grand-&ther,  Johnj  and  Adam  were  all  working  together       * 

*  *  the  building  was,  I  think,  put  where  my  grand-fiUher 

wished  it  to  be.  John  and  Adam  worked  together  in  the  milL  After 
the  bam  was  built  on  the  east  half  the  crops  raised  on  that  half  wert 
put  into  it ;  if  more  wheat  was  grown  on  one  half  the  lot  than  on  the 
other,  it  was  divided  between  them. 

William  Oray^  a  son  of  James,  and  a  brother  of  Adwt^ 
says  Adam  was  in  possession  of  the  east  half  from  1846 
to  1860.  He  says  his  fieither  paid  for  all  the  lots  his 
sons  had.  That,  although  they  all  worked  together  on 
the  east  and  west  halves  *'  Adam  would  get  the  crop 
off  the  east  half  "  and  "  John  would  get  the  crop  off  the 
west  half." 

James  Scott  proves  that  Adam  built  his  house  and 
bam  on  the  east  half  in  1847  or  1848 — ^he  was  then 
married.  "  The  crop  was  taken  to  the  west  half  until 
he  had  his  own  bam  built — often  heard  the  old  man 
say,  the  east  half  was  ''  Our  Adam's.''  Heard  him  and 
his  wife  say  so  in  1842  and  1843. 

Henry  Bradford  says,  Adam  was  in  possession  since 
1846,  In  that  year  he  got  wood  off  it  by  his  permission 
— ^his  father  referring  him  to  Adam — ^and  he  concludes : 
'*  Mr.  Adam  Oray  appeared  to  be  in  possession  until  Mr. 
McConnell  got  it."  *'  I  supposed  the  old  man  was  the 
owner  of  the  land."  On  his  cross-examination,  WUliam 
Oray  adds  :— 

John  and  Adam  and  the  old  man  were  working  pretty  much  all  to- 
gether up  to  the  old  man's  death— they  had  to  do  as  the  old  man  or 
dered  them.  My  father  gave  me  a  deed — he  gave  John  a  deed — he 
gave  Thomaa  a  deed,  and  Andrew  a  deed — he  kept  the  East  half  of 
13  for  himself. 

On  his  re-examination,  he  says,  they  all  got  their  deeds 
in  1846  or  1846—"  none  was  prepared  for  Adam.  My 
father  wanted  to  keep  100  acres  for  himself"    Upon  the 
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evidence  of  the  alleged  possession  of  Adam,  previous  to  1^78 
the  death  of  his  father,  there  is  some  doubt,  whether,  q^ 
under  all  the  circumstances,  it  was  sufficiently  exclusive 
in  its  nature  to  amount  to  a  disseisin  of  the  whole  lot, 
or  any  part  of  it.  The  line  between  the  east  and  west 
half  was  run.  That  might  have  been  done  not  to  mark 
the  boundaries  of  Adam's  possession,  but  to  divide  the 
lot  as  between  the  old  man  and  John^  who  got  a  deed 
of  the  western  half  in  1845.  There  is  no  evidence  that 
the  survey  had  any  reference  to  Adam's  possession.  The 
lines  were  not  shown  to  have  been  run  for  him.  Ac- 
cording to  the  evidence,  Adam  admitted  the  title  of  his 
father,  and  if  the  latter  permitted  him  to  use  a  portion 
of  the  lot,  which,  by  the  late  Statute,  would  oust  him 
and  those  claiming  under  him  of  the  title  in  20  years 
from  the  end  of  a  year  from  the  beginning  of  his  tenancy 
at  will,  that  would  not,  I  take  it,  divest  him  of  the 
title  to  that  x>ortion  which  remained  in  a  wilderness 
state,  and  never  in  the  manual  possession  of  Adam^  but, 
by  contemplation  of  law,  in  the  possession  of  his  father 
Adam  admitted  the  title  of  his  father  to  the  whole  lot, 
and  to  hold  the  whole  of  it  he  must  show  a  disseisin  of 
the  whole.  Adam's  possession,  under  the  circumstances^ 
must,  I  thmk,  be  "  by  the  foot,"  and  therefore  would 
cover  only  that  part  in  his  actual  occupation. 

From  the  time  that  the  possession  of  Adam  is  alleged 
to  have  commenced  to  the  time  he  received  the  deed 
from  John,  he  had  not  i)ossession  long  enough  to  give  him 
a  title,  and  so  we  may  presume  he  himself  then  consi- 
dered. By  that  deed,  dated  31st  March,  1862,  he  is 
shown  to  have  made  a  purchase  of  the  land  for  a  valu- 
able consideration,  for  he  appears  to  have  paid  for  it 
eleven  hundred  dollars,  which,  we  may  presume,  was 
at  that  time,  about  its  full  value.  He  and  those  deriv- 
ing title  through  him  are  therefore  estopped,  I  think, 
from  setting  up  the  previous  possession.    Taking  the 
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1878  deed,  under  the  circumstajicefi,  is  an  admission  of  hold- 
G^  ing  solely  under  John.  Had  he  not  then  purchased,  or 
made  some  other  arrangement  with  John^  the  latter 
might  have  evicted  him,  through  his  title  under  the 
will.  Besides  he,  by  that  deed,  has  a  covenant  from 
John,  that  at  the  time  of  the  ensealing  thereof  *'  he 
was  solely,  rightfully  and  lawftilly  seized  of  a  good, 
sure,  perfect,  absolute  and  indefeasible  estate  of 
inheritance,  in  fee  simple,  of  and  in  the  land,  tenements 
and  heriditaments,  and  all  and  singular  other  the  pre- 
mises thereinafter  described,"  and  further,  "  that  the 
grantor  now  hath  in  himself  good  right,  full  power, 
and  lawftil  and  absolute  authority  to  grant,  sell  a  lien, 
convey  and  confirm  "  the  premises  to  the  grantee,  "  his 
heirs  and  assigns  in  manner  and  form  aforesaid,"  with 
covenants  for  quiet  enjoyment,  and  for  further  convey- 
ances and  assurances  of  the  title,  as  might ''  be  lawfiilly 
and  reasonably  devised,  advised,  or  required." 

The  title  under  which  the  Sespondent  claims  is  by  a 
deed  from  Adam  Oray  to  him,  dated  the  20th  of  June, 
1862,  less  than  three  months  after  the  deed  from  John  to 
Adam  of  one  acre  of  the  lot,  with  covenants  the  same 
in  substance  as  in  the  deed  from  John  to  Adam.  Also, 
under  a  mortgage  on  the  lot  from  Adam  for  <£275,  with 
a  covenant  from  the  Kespondent,  McConnell,  for  quiet 
possession  by  Adam,  until  default  in  pajrment  of  the 
mortgage.  And  a  deed  from  Adam,  dated  15th  Septem- 
ber, 1868,  "  in  pursuance  of  the  Act  respecting  short 
forms  of  conveyances  "  of  the  east  half  of  the  lot  for  a 
consideration  of  $1,660.00,  reserving  the  acre  previously 
conveyed,  with  covenants  for  quiet  i>os8e8aion,  and 
against  encumbrances.  A  party  is  not  permitted  to 
continue  in  possession  under  a  deed,  and  afterwards  say 
that  he  acquired  the  proi>erty  by  a  possessory  title.  Sed 
Hawksbee  v.  Hawkibee  (1),  also  Anstee  v.  Nelm$  (2), 

(1)  11  Hare,  230.  (2)  1  H.  &  N.  225. 
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where  it  is  said  by  Baron  Martin  and  agreed  to  by      1^78 
Pollock^  C.  B.,  Grat 

V. 

That  the  Statute  of  limitations  can  never  be  so  construed  that  a  Riohford. 
person  claiming  a  life  estate  under  a  will  shall  enter  and  then  say       — - 
that  such  a  possession  was  unlawful,  so  as  to  give  his  heirs  a  right 
against  a  remainder-man. 

See  Persse  v.  Persse  (1) ;  Kernighan  v.  McNally  (2) ; 
Morton  y.  Woods  (3) ;  all  which  sustain  the  views  I 
have  expressed  on  this  point.  The  cases  all  propoimd 
the  principle  that  if  parties  have  no  other  title  than  a 
will,  they  are  estopx)ed  from  denying  the  title  under 
the  same  will.  The  principles  laid  down  by  Lord 
Chelmsford  in  Archibald  t.  Scully  (4)  folly  accord  with 
the  position  I  have  taken,  that  the  possession  of  Adam^ 
up  to  the  taking  of  the  deed  from  John^  was  in  law  the 
possession  of  John  claiming  under  the  will.  Although 
by  the  Statute  it  is  only  necessary  to  show  the  Plaintiff 
out  of  jxMssession  twenty  years,  and  there  is  now  no 
question  of  adverse  possession,  is  there  evidence  that, 
in  this  case,  the  parties  through  whom  the  Appellant 
claims  were  so  out  of  possession  ?  I  think  not.  Adam^ 
in  the  first  place,  admits  the  title  of  his  lather  by  receiv- 
ing possession  from  him,  as  his  tenant  at  will,  and  John^ 
as  his  devisee,  would  be  entitled  to  claim  the  benefit  of 
that  admission,  and  Adam  in  purchasing  the  land  from 
him,  by  his  own  act  admits  John's  title  as  well  as  that 
of  his  father ;  and  virtually  agrees  to  hold  the  land  as 
grantee  of  John,  John's  title  being  then  vested  in  him, 
and  the  party  (if  any)  entitled  as  executory  devisee  not 
being  able  to  claim  during  the  life  of  John,  there  is  no 
one  against  whom  the  Statute  will  run,  for  the  title 
and  possession  are  both  in  the  same  party.  It  is  a 
general  principle,  well  settled,  that  when  the  Statute 

(1)  3  Jr.  Chan.  R.  196.  (3)  L.  R,  3  Q.  B.  658,  and  L.  R.  4 

(2)  12  Ir.  Chan.  R.  89.  Q.  B.  293. 

(4)  9  H.  L.  384, 
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UetnuA  v^  ran  jyAhisiZ  will  Sv^  rL    1^  msz 
OJur     p^B^T  biiamit  Ifcow^rrr?.  sut  do  h.  »  I  isiiak  .Amb  ££ 
by  tb^  pOTciui/wr  «iid  coQT^jajior  &Q^  /mo.  er^ft  if  Ics 

WA.  We  «re  not,  haw^TffT.  trTzzur  ia^  crasdoa  of 
•drene  powe^don  in  Admm ;  bni  wbsdksr  JokM%  fiolfeer 
and  he,  u>gsf*her.  were  <hu  of  the  posKoaoa  21  j«8zs 
from  the  in^^irptioii  of  iliiaai'i  exj*:'lusnre  poeuBacm.  if  he 
HJfiit  had  ffoch. 

The  powesdon  of  ilsfaai  and  his  gruitees,  after  the 
d^^  wax,  BO  £ar  as  relates  to  the  interests  of  the  execu- 
tory devisee  the  same.  I  take  it  as  if  it  had  been  that  of 
Miy  other  party  to  whom  John  conveyed.  The  Statute 
in  that  case  would  only  ran  from  the  death  of  John.  As 
a  question  of  law,  in  view  of  the  authoritiea,  idm^ 
having  made  the  purchase  of  the  land  from  Jokn^  whose 
title  was  solely  under  the  devise  from  his  father,  is 
estopped  from  saying  he  had  no  right  to  make  that  de- 
vise.   See  Broad  v.  Broad  (1). 

In  that  case  (in  1878),  R.  J..,  being  tenant  by  the 
curtesy  of  certain  premises,  devised  them  by  his  will  to 
tnistees  for  his  daughter  Rebecca  for  life,  with  remain- 
der to  his  grandson  William.  Upon  the  death  of  testa- 
tor, Rebecca  entered  into  possession  of  the  land  purport- 
ed to  bo  devised,  and  paid  some  annuities  charged  by  the 
will  upon  the  premises,  and  was  suflfered  by  the  heir  at 
law  to  remain  in  possession,  undisturbed,  for  more  than 
twenty  years.  William  conveyed  his  remainder  to  the 
Plaintiff.  Rebecca,  after  she  had  been  in  i)08se88ion 
more  than  twenty  years,  conveyed  the  premises  to  the 
Defendant,  who,  upon  her  death,  took  possession.  The 
Plaintiff,  the  assignee  of  William,  the  remainderman, 
having  brought  ejectment,  it  was  held  that  Rebeccm, 
having  entered  under  the  will,  the  Defendant  claiming 
through  her  was  estopped,  as  against  all  those  in  re* 

(1)  L.  R.  9  Q.  B.  48. 
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mainder,  from  disputing  the  validity  of  the  will,  and       1878 
that  the  Plaintiff  was  entitled  to  recover.  q^ 

In  delivering  judgment,  Mr.  Justice  Blackburn  said :—  biotooid 

Rebecca  claimed  under  the  will  and  retained  possesBion  under  the  — " 
will,  and  she,  as  against  everybody  interested  in  the  will,  is  estopped 
from  denying  its  validity.  My  brother  Martin,  in  Ana  tee  v.  Nelms 
says :  ''  that  the  Statute  of  Limitations  can  not  be  so  construed  that  a 
person  claiming  a  life  estate  under  a  will  shall  enter,  and  then  say, 
that  such  possession  was  unlawful,  so  as  to  give  to  him  or  his  heir  a 
right  against  a  remainderman."  'fhat  seems  directly  in  point.  It 
is  good  sense  and  good  law. 

Meltofj  J.,  says : — 

It  woiQd  be  contrary  to  the  wholesome  doctrine  of  estoppel  to 
allow  a  person  who  takes  a  limited  interest  under  a  will  after  she  has 
been  in  possession  for  twenty  years  under  it  to  convert  her  limited 
interest  into  a  fee.  A  person  cannot  say  that  a  will  is  valid  to  enable 
him  to  take  a  benefit  under  it,  but  invalid  so  far  as  regards  the  in- 
terests of  those  in  remainder,  who  claim  under  the  same  will. 

The  case  just  cited  is  like  the  one  before  us,  with  the 
exception  that  Adam  was  in  possession  at  the  time  he 
purchased  and  got  the  deed.  That  possession  was  not 
then,  however,  in  any  respect  an  adverse  one ;  but,  as 
the  tenant  at  will  of  John,  under  his  title  as  devisee, 
Adam  never  repudiated  the  title  of  the  testator,  or  of 
John,  but  held  under  them,  and  finally  purchased  from 
the  latter.  The  testator  was  in  possession  by  Adam,  as 
his  tenant,  and,  until  by  force  of  the  statute,  which  in 
the  meantime  does  not  alter  the  character  of  the  holding 
or  the  relation  of  the  parties,  the  possession  ripened 
into  a  title,  the  testator  was  in  contemplation  of  law  in 
possession  as  fully  as  the  Respondent,  McConneH,  claims 
to  be  by  his  tenant,  the  other  Respondent ;  and,  as  such, 
up  to  the  time  of  his  death,  might,  as  the  landlord  of 
Adam,  have  come  in  and  defended  the  title  in  an  action 
brought  against  the  latter,  and  he  could  have  made  up 
his  title  by  possession  by  the  addition  of  his  own  pre- 
vious one  to  that  of  his  said  tenant.    I  think,  therefore, 
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1^^  the  learned  Judge  who  tried  the  cause  was  on  this  point 

Oeay  quite  right  in  his  finding. 

»    ^-  How  does  the  possession  of  Adawi,  after  the  deed  from 


John,  operate  as  regards  the  executory  devise  oyer  ?  The 
defence  upon  the  point  is,  that  at  the  death  of  Johm^  the 
testator  and  he  together  had  been  out  of  poasesBion  20 
years.  Suppose  John,  instead  of  Adam^  had  sold  and 
conveyed  to  another,  and  the  latter  had,  in  18629  gone 
into  possession  under  that  conveyance,  how  then  could 
it  be  asserted  that  they  were  so  out  of  possession.  I 
take  it  that  Adam's  possession,  after  he  purchased  and 
got  the  deed,  is  an  admission  that  he  held  thence  forth 
under  it,  and  consequently  under  the  will ;  and  I  think 
such  possession  must  enure  to  the  benefit  of  the  execu- 
tory devisee  under  the  will,  in  the  same  way,  and  to 
the  same  extent,  as  if  the  possession  had  been  in  an- 
other party  under  a  similar  conveyance.  I  cannot,  on 
any  principle,  ascertain  why  it  should  not  be  so. 

Having  settled  the  question  of  possession  in  &vot  of 
the  Appellant,  the  further  result  will  depend  upon 
the  construction  of  the  devise  in  the  will.  The  testator 
devises  the  lot  of  land  in  question  to  his  son  Jokuj  his 
heirs  and  assigns : — 

To  have  and  to  hold  the  premises  aboye  describsd  to  the  Mid 
John  Gray  J  his  heirs  and  assigns,  for  ever. 

Were  these  words  contained  in  a  deed  of  conveyance, 
they  would  be  uncontrolled  by  a  subsequent  clause 
giving  any  estate  less  than  a  fee  simple.  In  a  will  it 
is  different.  In  the  next  clause  of  the  will  there  is  con- 
tained this  proviso : — 

But  if  my  said  son,  John^  should  die  without  leaving  any  iarae  of 
his  body  lawfully  begotten,  or  the  children  of  such  iasue  McrvMif 
Atm,  then  and  in  such  case  I  will  and  devise  the  said  above  mentioB* 
ed  premises,  with  the  appurtenances  to  my  son,  Thawuu  CTroy,  hit 
heirs  and  assigns,  to  have  and  hold  the  same  at  ike  death  of  the  said 
John  Gray,  to  my  said  son  TTiomaSf  his  heirs  and  awrignu,  for  erer. 

These  devises  are  all  subject  to  a  condition,  that  if 
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his  wife  survived  him,  whoever  of  his  said  son  Johuy  1878 
his  issue,  the  children  of  his  issue,  or  of  his  said  son  OrTt 
Thomas,  or  his  heirs,  should  then  be  the  owner  of  the 
above  mentioned  premises  by  virtue  of  the  will,  should 
support  his  widow  ;  and  on  failure  to  do  so,  he  devised 
the  land,  from  the  time  of  neglecting  or  refasing 
such  support,  to  his  wife,  her  heirs  and  assigns,  for 
ever. 

There  is  no  contention  that  the  construction  of  the 
will  is  to  be  affected  by  the  latter  condition,  providing 
for  the  support  of  testator's  wife.  We  have,  therefore, 
to  ascertain  whether,  under  the  devise  to  John,  he  took 
an  estate  in  fee  simple  with  an  executory  devise  over 
at  his  death  to  the  Api)ellant,  in  case  he  died  without 
issue ;  in  which  case,  John  would  be  held  to  have  but  a 
life  estate,  and  not  an  estate  in  fee  tail.  John  died  un- 
married, and  leaving  at  his  death  no  child  or  children 
"  of  his  body  lawfully  begotten."  If  his  title  was  an 
estate  tail,  the  conveyance  to  Adam  would  have  given 
him  an  estate  in  fee  simple,  and  barred  the  title  or  entry 
of  the  remainder-man.  If,  on  the  contrary,  he  took  an 
estate  in  fee  simple  contingent  on  his  leaving  children 
or  grand-children  at  his  death,  with  a  devise  over,  on 
failure  at  that  time,  then  his  estate  was  one  for  life,  and 
a  title  made  by  a  conveyance  by  him  would  cease  at 
his  death. 

The  cases  in  the  books  have  been  found  somewhat 
conflicting,  and  the  distinctions  have  been  so  closely 
drawn  between  the  two  different  estates  that  for  many 
years  in  England,  it  will  be  found,  there  were,  apparent- 
ly, decisions  both  ways.  For  several  years  past,  how- 
ever, the  definitions  are  more  clear,  and  the  decisions 
uniform,  which  go  to  sustain  the  proposition  that  John 
took,  under  the  will,  an  estate  in  fee  simple  with  an 
executory  devise  over  to  Thomas,  his  heirs  and  assigns, 
at  John^s  death,  in  case  he  {John)  died  without  leaving 


V. 
RiCHFOBD. 


466  SUPREME  OOUBT  OF  CANADA,       [VOL.  H. 

1878      any  issue  of  his  body  lawfully  begotten,  or  the  children 

Gray      of  such  issue  surviving  him. 

It  is  by  the  express  terms  of  the  willa  devise  of  a  fee 
simple  to  John  determinable  on  a  particular  event  with  a 
devise  over  in  fee  simple  to  Thomas^  on  the  occurring  of 
that  event.  We  have  not,  therefore,  to  construe  an  in- 
definite devise  to  John  to  be  considered  a  fee  simple,  or 
fee  tail,  according  to  other  provisions  of  the  will.  By  the 
devise,  no  person  taking  under  it  was  to  have  a  less 
estate  than  one  of  fee  simple.  It  is  true,  by  the  Sedlure 
to  leave  issue,  John's  estate  was  at  an  end,  but  while  he 
lived  he  held  a  fee  simple  contingent,  and,  at  and  from 
his  death,  Thomas  was  to  hold  a  fee  simple.  I  can  dis- 
cover no  principle  or  decision  in  pursuance  of  which 
John*s  estate  could,  at  any  time,  or  under  any  circum- 
stances, be  called  an  estate  in  fee  tail. 

The  devise  of  what  otherwise  would  be  an  estate  tail 
may  be  raised  to  one  in  fee  simple,  by  a  condition  on 
the  tenant  to  pay  a  sum  of  money  in  the  shape  of  lega- 
cies and  otherwise,  and  an  estate  apparently  created  by 
a  devise  in  fee  simple  may  be  reduced  to  an  estate  tail, 
where  it  is  necessary  to  carry  out  the  intention  of  the 
testator  clearly  shown  in  subsequent  dispositions  or 
limitations  inconsistent  vdth  an  estate  in  fee  simple ; 
but  here  there  is  nothing  of  the  kind.  There  is  no  legal 
prohibition  to  the  testator's  executory  devise,  and  the 
language  of  it  being  free  from  doubt  as  to  his  intentions, 
we  have  simply  to  give  effect  to  them  by  our  judgment. 
To  create  an  estate  in  fee  tail  it  is  necessary  to  confine 
the  descent  to  the  issue  of  the  donee;  but  here  there 
was  no  such  limitation,  for  the  estate  was,  in  the  first 
place,  given  to  John,  his  heirs  and  assigns  in  fee.  And 
the  subsequent  provision  is  not,  and  was  not  intended, 
to,  in  any  event,  reduce  his  holding  to  that  of  an  estate 
less  than  a  fee  simple. 
Had,  however,  the  devise  to  John  been  limited  to  him 
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and  his  heirs  only,  it  would  still  have  given  him  a  title  1878 
in  fee  simple,  by  the  eflfect  of  the  gift  over  to  Thomas  at  SIat 
his  (John^s)  death,  in  fee  simple,  it  being  considered  to  j.    ^' 

denote  that  the  prior  devisee  should  have  the  inheritance      

in  the  alternative  event  of  his  leaving  issue.  If  John 
had  therefore  left  the  defined  issue  surviving  him,  the 
title  otAdaniy  and  those  claiming  under  him,  would  have 
also  been  in  fee  simple,  the  condition  of  the  devise  being 
then  fulfilled  to  the  exclusion  of  the  executory  devise. 
In  Doe  V.  Webber  (1)  it  was  held  that  by  a  devise  to 
M.  J7.,  her  executors,  administrators  or  assigns,  forever  ; 
'*  but  in  case  M.  H.  shall  happen  to  die  and  leave  no 
child  or  children,  then  to  /.  £.,  and  her  heirs,  forever, 
paying  the  sum  of  ^1,000  to  the  executor  or  executors 
of  M,  H.y  or  to  such  jperson  as  M,  H.,  by  her  will  shall 
appoint,"  it  was  held  that  the  words  "  child  or  children," 
were  here  synonymous  with  issue,  and  that  this  was 
not  the  devise  of  an  estate  tail  to  Jf.  H.^  but  of  an  estate 
in  fee  to  Jf.  H.,  with  a  good  executory  devise  over  to 
/.  B.y  in  case  M.  J7.,  died  leaving  no  issue  living  at  her 
death. 

Per  Lord  Ellenborough,  in  giving  the  judgment  of  the 
Court : — 

And  if  the  event  on  which  the  two  tenements  named  in  the  will 
are  given  over  be,  as  we  think  it  is,  to  be  confined  to  a  failure  of  issue 
at  Maty  HUt^s  death,  not  only  the  above  case  of  Roe  v.  Jeffery  (2)  ; 
but  also  the  cases  of  Power  v.  Bradley  (3)  and  Bamsfield  v. 
WhelUm  (4)  are  directly  applicable  to  the  present  case,  to  show 
that  the  prior  estate  in  fee  simple,  given  to  Mary  HiUif  is  not 
by  the  limitation  over  upon  the  failure  of  her  issue  at  the  time  of  her 
death,  narrowed  into  an  estate  tail.  *  *  *  We  think,  therefore, 
that  the  first  devise  gave  a  fee,  and  that  the  devise  over  is  an  execu- 
tory devise  and  not  too  remote.  Consequently,  that  it  is  not  barred 
by  the  recovery,  and  that  judgment  must  be  for  the  Plaintiff. 

The  case  just  cited  is  *'  on  all  fours "  with  the  one 
before  us.    It  has  never  been  over-ruled,  but,  on  the 

(1)  3  B.  &  Aid.  713  (in  1818).         (3)  3  T.  IL  143. 

(2)  7  T.  B.  589.  (4)  2  Bos.  &  Full.  324. 
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ar^ 


*     *     Tiia  'ji.  zJuv^^n.  J^Dt  -aut  aoft  zi  E,ui  t.  J^^y.  7  T.  S.  5i99. 
vtiuui  VM  Ik  i«mii6  »  /.  /!.  imi  u  2ia  locsi.  iar  cvsr  :  snz  is  eve  J. 

The  ]eam^  Tke  QuuiocILd?.  a&r  leiiewing  and 
qoodng  p??TioQ8  dadssou  and  aaihnrfties-  aajs : — 

aj:.  =o  tM^  =1  vaxc  &  ZiiSK  tssjse  2=.  5m  s^m*  bas  been  Smiled 
>,7  liie  ±»?  vgpii.  aotf  ^oas  essBse  hmm.  miaBcd  to  «i  «stmie  tail 
in  ori^r  :o  eocsarae  lat  -mrynt  oE  sw  gifk  otcr  on  the  lieirii 
of  icjt  'imace  viibocs  sirk.  to  '^  a  rcEwader.  It  u  >>fegng 
t£ift  ^fUbAiOO.  u>  mf  teas  toe  ^  orcr  as  so  be  tiJcen  to  be  a  re- 
rA*T»ifer.  >KacL2e  is  5s  uccwvt.  ins  to  xaike  oat  thftt  the  gift 
EI.  f <««  l£  :t^s  ■:^7«i:  so  az:  «i§?A£ifr  s^fl  *  *  *  I  think, 

t£«er%59re.  sh^s  I  —.-an  ieeaift  leoirrnx  to  she  aathorities  of  2^  t. 
/r&4t,  ^  2.  A  A^i.  54^  acii  ex^ene  Z>en£c  2  Sm.  X.  S.  114,  and 
r««uri  to  sL-»  deer  ^s  in  5m  £ap>  to  William  Skmm  in  this 
iLftS  she  sm-»  -Txistrsecsac  of  su  will  k.  thet  he  took  an  esteta 
iz.  ir^fz  siinf  >.  iiLrjtecs  so  as  exeeotorr  'ierise  over  on  his  death,  if  he 
XA  witboat 


In  Dot  T.  Frtat  the  derise  was  to  IT.  F^  the  son  of 
the  testator,  in  fee  "  and  if  he  shoold  hare  no  children, 
child  or  issue,  the  said  estate  was,  on  the  decease  of  IF. 
F.,  to  become  the  property  of  the  heir  at  law.'*  Held, 
that  W.  jR.  took  under  this  will  an  estate  in  fee  with 
an  executory  devise  over  to  the  person,  who,  on  the 
happening  of  the  event  contemplated  by  the  will, 
should  become  the  heir  at  law  of  the  testator. 

a)lK.^J.  162. 


J 
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In  Roe  T.   Jefery  in  1798,  cited,    as  before  men-      1878 
tioned,  by  Lord  Ellenboraugh^  in  Dae  v.  Webber^   the     ^S^r 
devise  was  as  already  shown,  and  Lord  Kenyan^  0.  J.,  ^^\,^ 
in  giving  the  opinion  of  the  Conrt,  says  : — 

We  had  occasion  a  few  days  ago  to  advert  to  this  doctrine  when 
we  said  that  this  is  a  question  of  construction  depending  on  the  in- 
tention of  the  party,  and  nothing  can  be  clearer  in  point  of  law,  than 
that  if  an  estate  be  given  to  A  in  fee,  and  by  way  of  executory  devisOi 
an  estate  be  given  over  which  may  take  place  within  a  life  or  lives  in 
being  and  twenty -one  years,  and  a  fraction  of  a  year  afterwards,  the 
latter  is  good  by  way  of  an  executory  devise.  The  question,  therefore, 
in  this  and  similar  cases  is,  whether  firom  the  whole  context  of  the  will 
we  can  collect  that,  when  an  estate  is  given  to  A  and  his  heirs  for 
ever ;  but  if  he  die  without  issue  then  over,  the  testator  meant  dying 
without  issue  living  at  the  death  of  the  first  taker.  The  rule  was  set- 
tled so  long  ago  as  in  the  reign  of  James  the  Firstj  in  the  case  of 
PeUs  V.  Broum,  Cro.  Jac.,  590.,  where  the  devise  being  to  ThomaSf 
the  second  son  of  the  devisor,  and  his  heirs,  forever,  and  if  he  died 
without  issue  living,  then  WUliam,  his  brother,  should  have  those 
lands  to  >^^Tn  and  his  heirs  forever,  the  limitation  over  was  a  good 
executory  devise.  That  case  has  never  been  questioned  or  shaken, 
but  it  has  been  adverted  to  as  an  authority  in  every  subsequent  case 
respecting  executory  devises ;  it  is  considered  as  a  cardinal  point  on 
this  head  of  the  law,  and  cannot  be  departed  from  without  doing  as 
much  violence  to  the  established  law  of  the  land,  as  (it  was  supposed 
by  the  Defendant's  counsel)  we  should  do,  if  we  decided  this  case 
against  him. 

In  conclusion,  I  can  most  profitably  adopt  and  make 
use  of  the  words  and  conclusions  of  the  learned  Ohief 
Justice :— 

On  looking  through  the  whole  of  this  will  we  have  no  doubt  but  that 
the  testator  meant  that  the  dying  without  issue  was  confined  to  a 
failure  of  issue  at  the  death  of  the  first  taker j  for  the  persons,  (per- 
son) to  whom  it  is  given  over  were  (was)  then  in  existence  *  *  * 
and,  if  so,  the  rule  of  law  is  not  to  be  controverted*  It  is  merely  a 
question  of  intention,  and  we  are  all  clearly  of  opinion  that  there  is 
no  doubt  about  the  testator's  intention. 

The  result  of  all  these  authorities  is,  that  John  had 
only  a  life  interest  in  the  property,  and  that  at  his  death 
it  vested  in  fee  in  Thomas^  under  the  executory  devise, 
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ua^      tad,  ihimbfre,  the  appeal  ihoald  be  mllowed  aad  jn%- 

O^     ment  on  all  the  points  giren  totr  the  Appdlanx  with 

coats. 

Appeml  mUamtd  wHk  coUt, 

Solicitors  for  Appellants  :  Beikmme.  Oder  if  Man, 

Solicitors  for  Respondents :  Richards  if  £Mtt. 


i»78     JOHN  FULTON. Apfkllakt  ; 

JmybZ 

F.  B.  MoNAMEB  and  others Besfondentel 

ON  APPEAL  FROM  THE  OOUBT  OF  QUEEN'S  BENCH  FOE 

LOWER  CANADA  (APPEAL  SIDE). 


Judicial  tmirttal  (ooeu )— Deed;  erroneotM  aiatemmt  in^ArL  1,243,  CC. 

L.C. 

Bj  DOtaml  deed,  dated  3rd  May,  1875,  F.  McN.  and  P.  K.  p1l^ 
chased  fttnn  one  P.  C  certain  printing  materials.  The  agreed 
price  was  $5,000,  and  was  paid;  but  the  deed  enoneoasly 
stated  the  price  to  be  17,188.40,  which  amount  was  acknow- 
ledged in  the  deed  to  have  been  paid  and  receiyed.  C 
remained  in  possession,  and,  after  being  in  partnership  with 
M,  for  seyeral  months,  Mled.  On  7th  March,  1876,  F* 
McN.  and  P.  K.  claimed  the  plant,  and  their  petitioii  stated 
the  purchase  had  been  made  in  good  faith,  and  that  thqr 
had  paid  the  agreed  price,  but  that  the  deed  erroneously  staled 
the  price  to  have  been  17,188.40.  The  eyidence  as  to  the  price 
agreed  upon  and  paid  was  that  of  P.  MeN.f  and  his  statement 


*Pbbsent  :— Sir  William  Buell  Richards,  Ent,  C.  J.,  and  Riichi^ 
StMBg,  Tsschereau,  Foumier  and  Henry,  J.  J. 
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was  oonfirmed  by.  F.  C.    The  Appellant,  as  assignee  to  be  inscd-       1878 
▼ent  estate  of  F.  C.  and  M,j  claimed  the  payment  of  $2,188.40,     i,^!!^^ 
being  the  balance  between  the  consideration  price  mentioned  in         ^^ 
the  deed  and  the  $5,000  admitted  to  have  been  paid.  MdN< 

i7e2(^— Affirming  the  judgment  of  the  Court  below,  that  the  only  eri- 
dence  in  support  of  Appellant's  contention  being  that  of  F, 
McN.f  the  Respondent,  the  Appellant  cannot  divide  the  Res- 
pondent's answers  (/weu  jftdieiaire)  in  order  to  avail  himself  of 
what  is  favorable  and  r^ect  what  is  un&vorable.  CStrangf  J.,  dis- 
senting.) 

That,  although  there  is  an  error,  or  even  a  false  statement,  in  a 
deed,  the  obligation  to  pay  the  consideration  proven  to  be  the 
true  and  legitimate  one  remains. 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (Api>eal  Side). 

In  February,  1876,  a  writ  of  attachment,  under  the 
Insolvent  Act  of  1876,  was  issued  against  Felix  Callahan 
and  S.  J.  Meany^  canning  on  business  as  printers  and 
publishers  at  Montreal^  and  the  Appellant  was  appointed 
assignee  to  the  estate  of  the  firm,  as  well  as  to  the  indi- 
vidual estates  of  each  co-partner. 

» 

In  March,  1876,  the  Bespondents  presented  a  petition 
to  the  Superior  Court,  praying  that  the  Appellant,  as 
assignee  of  Callahan  and  Meany,  be  ordered  to  deliver 
to  them  certain  plant  and  machinery  which  Bespond- 
ents  claimed  to  be  their  proi)erty,  in  virtue  of  a  deed  of 
sale,  in  their  favor,  by  the  insolvent,  Callahan,  passed 
before  Phillips,  Notary  Public,  on  the  8rd  day  of  May, 
1876.    In  their  petition  the  Bespondents  alleged : — 

''  That  the  said  purchase  was  made  by  your  Petitioners 
in  good  fiedth,  and  that  they  paid  for  the  said  articles 
above  enumerated  the  sum  of  |5,000,  but  that  the  said 
deed  erroneously  states  the  price  to  have  been 
17,148.40." 

The  Appellant,  in  his  answer,  admitted  the  sale,  but 
alleged  that  the  price  stated  in  the  deed  of  sale,  and 
schedule  annexed,  was  the  real  price  of  the  articles 
sold,  and  that  the  Bespondents  were  only  entitled  to 
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1S78      the  goods  on  the  paying  ol  $2,188.40,  the  diffeienoe  be- 
VmjtoM    tween  the  amount  paid  and  the  price  stipulated. 
-^  *'  On  this  issue  the  parties  went  to  proo£ 

'—  The  facts  of  the  case  are  as  follows :  Felix  Cailahan^ 

a  printer,  being  in  want  of  funds  to  publish  an  Irish 
newspaper  in  Montreal j  proposed  to  sell  a  part  of  his 
plant  to  the  Respondent,  McNamee^  and  a  sale  of  the 
articles  in  question  in  this  case  was  finally  agreed  upon 
for  the  sum  of  $5,000,  which  was  to  be  advanced  as  Mr. 
Callahan  should  require  the  money.  The  Bespondent, 
McNamee,  then  induced  the  other  Besjwndent^  Kemmey^ 
to  join  him  in  the  purchase,  and,  on  the  8rd  May,  1876, 
a  notarial  deed  of  sale  was  executed  before  PAtUtps, 
N.R 

A  schedule,  enumerating  the  various  artidea  whidi 
were  sold,  was  annexed  to  the  deed,  and  formed  part  of  ii 
When  the  parties  first  went  to  the  notary's  office,  they 
had  no  list  of  the  articles  sold,  and  an  adjournment 
took  place  to  enable  Mr.  Callahan  to  prepare  one.  In 
making  the  list  he  added  opposite  each  article  the  price 
at  which  he  had  bought  it.  The  deed  was  then  drafted, 
and  the  price  entered  was  the  total  of  $7,188.40  shown 
at  the  foot  of  the  list.  No  money  was  paid  at  the  time, 
but  afterwards  the  price  of  $5,000  was  paid  in  various 
amounts  as  required  by  Mr.  Callahan. 

Mr.  Callahan  subsequently  formed  a  partnership  with 
Mr.  Meany  for  the  publication  of  the  '^  Sun,"  and  the 
Bespondents  allowed  the  firm  to  continue  the  use  of 
the  plant  for  the  publication  of  the  newspaper. 

The  Petitioners  were  examined  for  the  assignee,  and 
Callahan  and  another  witness,  Carroll^  were  examined 
for  Petitioners  in  rebuttal. 

The  Superior  Court  gave  judgment  on  the  2nd  May, 
1876,  ordering  the  Appellant  to  deliver  to  the  Respond- 
ents the  articles  claimed.     This  judgment  w^ub  ood- 
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finned  in  the  Court  of  Queen's  Bench  for  Lower  Canada      1878 
(Appeal  Side),  on  the  16th  June,  1877.  Fulton 

MoNambb. 

Mr.  McMaster,  for  Api)ellant : —  

The  whole  difficulty  in  this  case  arises  from  the  fol- 
lowing averment  in  the  Respondents'  i)etition  :  "  That 
the  said  purchase  was  made  by  your  petitioners  in  good 
fSEdth,  and  that  they  paid  for  the  said  articles  above 
enumerated  the  sum  of  |5,000  ;  but  that  the  said  deed 
erroneously  states  the  price  to  have  been  $7,188.40." 

The  Respondents,  I  contend,  had  to  prove  the  error 
as  to  the  price  and  what  the  real  price  was.  The  legal 
instrument  showed '  the  price  to  be  17,188.40,  and 
there  is  no  legal  evidence  to  negative  it.  The  only  way 
of  attacking  a  notarial  deed  is  by  a  petition  in  improba- 
tion  (Inscription  defaux)^  or  by  evidence  of  equal  value. 
Here,  it  is  the  party  to  the  deed  who  is  attacking  it. 
Our  Art.  1210  and  1211,  a  C.  L,  C.  apply  in  this  case.  This 
instrument  was  complete,  and  if  they  want  to  vary  it  in 
part,  they  must  do  it  in  accordance  with  the  articles  of 
the  Oode. 

The  question  of  dividing  an  admission  does  not  pre- 
sent itself  here.  The  only  admission  here  made  is,  that 
the  Respondents  paid  $5,000  for  the  articles  claimed. 

The  receipt,  erroneously  styled  a  discharge,  is  admit- 
ted by  Callahan  to  be  false  and  cannot  be  invoked  by 
the  Respondents,  who  admit  they  paid  nothing  when 
the  deed  was  executed  and  only  subsequently  paid  the 
sum  of  $6,000. 

The  statements  of  McNamee  Sf  Kenney,  examined  as 
witnesses,  cannot  avail  themselves.  C.  C.  P.  L.  C,  261. 

The  evidence  shows  the  property  was  worth  $7,188.40 ; 
that  the  sale  was  bond  fide^  and  that  the  Respondents 
paid  nothing  down ;  and  the  assignee,  therefore,  it  is 
submitted,  was  entitled  to  stand  by  the  deed,  and  have 

32 
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i^T8      It  declared  by  this  Court  that  the  Beepondenu  are 
Ff^LTo*    debtors  for  the  difference. 
w  J'  Reference  was  made  to  Ana.  1,496, 1,538, 1,234  C  C. 

—    L.  a 

Mr.  Wurlele,  Q.C.,  for  Respondent : — 

The  only  question  in  this  case  is,  what  was  the  price 
I>aid  for  the  goods  and  was  it  paid. 

The  evidence  for  the  Api>ellant  cannot  be  divided. 

The  Appellant^vokes  the  Respondents'  admission  to 
prove  there  was  falsity  of  consideration  in  the  deed. 
But  this  same  admission  proves  that  the  price  was  only 
$5,000  and  that  this  sum  has  been  paid ;  and  it  further 
explains  satisfactorily,  how  the  error  happened.  The 
admission  must  be  taken  as  a  whole,  and  cannot  be 
divided.  The  Appellant  cannot  invoke  in  his  favor, 
against  the  full  discharge  given  in  the  deed  of  sale,  the 
admission  of  the  Respondents  contained  in  their  petition 
and  in  their  testimony, — that  only  $5,000  were  paid ; 
and  rejec.t  their  declaration, — ^that  this  sum  was  .the 
price  really  agreed  upon,  and  that  the  deed  erroneously 
stated  the  price  to  be  $7,188.40. 

The  learned  Counsel  referred  more  specially  to  S 
Merlin^  Questions  de  droit  (1) ;  and  also,  to  C.  C.  L.  C 
Art.  1,243 ;  Marcadi  C.  N.  Art.  1,356  (2) ;  Denwlombe  (3); 
TouUier  (4) ;  Durantan  (5) ;  and  Massi  (6). 

jgy^     Strong,  J. : 

Vuno  3.       I  am  of  the  same  opinion  as  the  dissenting  judges  in 
■""      the  Court  of  Queen's  Bench.    There  can  be  no  doubt 

(1)  Vo.  Cause  <lcs  obligations  par.  (4)  Vol.  6,  No.  177,  Vol.  10,  Xa 

I,  No.  3,  p.,  249.  339. 

CI)  Vol. .),  p.  L>13.  (5)  Vol.  10,  No.  351. 

(3)  Vol.20,  Nos.  80,  81,  Vol.24,  (6)  Droit    Commercial,   VoL  5, 

No.  373.  Nob.  224^225. 

*  T^e  Chief  Justice  was  absent  when  judgment  was  deUvered. 
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but  that  the    admission  of    the  Bespondents  is  not       1^78 
divisible  in  this  sense,  that  it  was  not  competent  to    Fulton 
the  Appellant  to  reject  the  qualification  to  the  state-  ^  ^^• 

ment  that  the  whole  purchase  money  specified  in  the      

deed  was  not  paid ;  in  other  words,  the  qualification  is 
admissible,  and  is  to  be  taken  into  account  in  the 
Bespondents'  favour,  but  it  is  not,  I  think,  on  the 
authorities,  necessarily  conclusive.  It  is  competent  for 
the  Api)ellant  to  contradict  it,  and  the  Court  is  bound 
to  consider  what  weight  should  be  attributed  to  it. 
Art.  231,  clause  2,  of  the  Code  of  P.  of  L.  C,  is  as 
follows : — 

The  answer  of  any  party  to  a  question  put  to  Him  may  be  divided 
*  *  when  the  part  of  the  answer  objected  to  is  improbable, 

or  invalidated  by  indications  of  fraud,  or  of  bad  faith,  or  by  contrary 
evidence. 

The  passage  cited  by  Mr.  McMaster  from  Marcadi 
(1)  is  an  authority  directly  in  point ;  Laurent  (2) 
also  states  the  law  in  the  same  way. 

It  was  not,  therefore,  competent  for  the  Appellant  to 
reject  that  portion  of  the  admission  which  made  against 
him,  altogether;  but  it  was  competent  to  him  to 
contradict  it  and  shew  that  it  was  not  true,  or  to  call 
upon  the  Court  to  discredit  it.  The  question  thus 
becomes  one  of  fact — was  the  lesser  sum  of  |5,000,  and 
not  $7,188.40,  as  stated  in  the  deed,  the  true  price  ?  Not 
only  is  the  testimony  of  the  parties  to  the  sale  that 
the  lesser  sum  was  the  real  price  inconsistent  with  the 
deed,  but,  in  my  opinion,  the  evidence  is  not  sufficient 
to  prove  the  error  alleged. 

It  would  be  against  the  i)olicy  of  the  law,  and  pro- 
ductive of  very  dangerous  consequences,  if  in  any  case 
the  price  stated  in  a  solemn  deed  of  sale  could  be 
proved  to  be  erroneous  by  the  evidence  of  the  parties 
themselves  unconfirmed  by  other  testimony,  when  the 

(1)  Vol.  5,  6th  ed.,  p.  223.        (2)  VoL  2d,  206. 
84 


0. 
MoNambb. 


476  SUPRBIO)  COUBT  OP  CANADA,      [VOL.  IL 

1878     rights  of  third  parties  have  intervened  and  the  contract 
Fuvrov    is  songht  to  be  enforced  on  behalf  of  creditors  by  the 
assignee  in  bankruptcy  of  the  vendor. 

Under  a  system  of  evidence  which  freely  admits  the 
testimony  of  a  party  in  his  own  behalf^  the  purchaser's 
own  unsupported  evidence  would  not,  in  such  a  case, 
be  deemed  sufficient  to  establish  mistake  in  the  state- 
ment of  price  and  to  cut  down  the  amount  stated  in 
the  formal  deed.  For  these  reasons,  I  think  the  Bespon- 
dents  failed  to  establish  the  pretended  mistake.  To 
use  the  expression  of  the  article  of  the  Code  rf  Pro- 
cedure,  already  referred  to,  I  think  we  ought  to  declare 
that  part  of  the  admission  which  is  objected  to  im- 
probable. 

I  feel,  therefore,  bound  to  dissent  from  the  judgment 
of  the  Court  as  delivered  by  my  brother  Foumietj  not  on 
the  law,  but  as  regards  the  sufficiency  of  the  evidence 
to  contradict  and  vary  the  deed. 

I  think  the  appeal  should  be  allowed  with  costs,  and 
the  petition  of  Eespondents  in  the  Court  below  dis- 
missed with  costs. 

FOURNIER,  J. : — 

On  the  3rd  of  May,  1875,  the  Eespondents  purchased 
by  deed  before  a  Notary  Public  from  Felix  CaUahanj  of 
the  City  of  Montreal,  book  and  job  printer,  all  the  stock 
of  printing  materials  mentioned  and  enumerated  in  a 
schedule  thereof  thereunto  annexed,  which  formed  part 
of  the  deed.  The  consideration  expressed  in  the  deed 
is  17,188.40,  which  Callahan  acknowledged  and  oon- 
fessed  to  have  well  and  truly  had  and  received,  previous 
to  the  peussing  of  the  deed. 

The  vendor,  Callahan,  having  remained  in  possessioiL 
of  the  materials,  almost  immediately  formed  a  partne^ 
ship  with  /.  Meany,  for  the  publication  of  a  newspaper 
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called   The  Sun.     After  a  few  months,  the  firm  of      ^^78 
Callahan  Sf  Meany  went  into  insolvency,  in  consequence    Fulton 
of  a  writ  of  attachment  issued  in  February,  18*76.    The  moNijibb. 

Api)ellant  was  appointed  assignee,  and  with  the  pro-      

I)erty  of  the  firm  he  took  possession  of  these  printing 
materials. 

The  Bespondents  by  petition,  dated  the  2^th  March 
following,  claimed  the  plant  which  they  had  bought, 
alleging  that  the  deed  of  sale  of  the  8rd  of  May  above 
cited  was  their  title  to  the  said  plant,  and  that  from 
the  date  of  their  purchase  it  had  never  ceased  to  be 
their  property.  The  consideration  alleged  to  have  been 
paid,  is  thus  worded  in  their  petition : — 

That  the  said  purchase  was  made  by  your  petitioners  in  good  faith, 
and  that  they  paid  for  the  said  articles  above  enumerated  the  sum 
of  $5,000.00,  but  that  the  said  deed  erroneously  states  the  price  to 
have  been  17,188.40. 

The  petition  prays  that  the  assignee  be  ordered  to  de- 
liver the  plant  to  the  petitioners. 

The  Api)ellant,  in  his  plea,  in  answer  to  the  petition 
does  not  attack  the  legality  of  the  deed  of  sale  in  ques- 
tion, but  alleges  that  the  consideration  price  is  not 
$6,000  but  $7,188.40,  being  the  amount  mentioned  in 
the  deed,  which  amount  was  never  paid  to  Callahan ; 
and  that  the  same  is  now  due ;  and  offers  and  tenders 
to  the  i)etitioners  the  said  articles  and  effects  upon  pay- 
ment of  the  said  consideration  price,  or  of  any  balance 
that  may  remain  unpaid  of  the  said  purchase  price. 

The  issue  was  joined  by  a  general  answer  and  the 
parties  proceeded  to  proof 

The  Petitioners,  who  had  already  produced  in  sup- 
port of  their  demand  a  copy  of  the  deed  of  sale  of  the 
8rd  May,  1875,  also  filed  a  copy  of  the  insolvent's 
answers,  under  oath,  given  to  the  questions  put  to  him 
before  the  assignee  relative  to  the  sale  in  question, 
pending  the  proceedings  under  the  writ  of  attachment. 
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1979      The  Respondents  rested  their  case  there,  m  oouBBqifteBoe 
YvTunw    of  a  decision  of  the  Honorable  Mr.  Jnsdoe  iZctjmZfe 
stating  that  the  burden  of  proof  was  on  the  amtasling 

party. 

The  error  in  the  statement  of  the  price,  aa  it  ^pean 
by  the  evidence,  happened  nnder  the  foUowing  circum- 
stances:— 


V. 

3f  XiifJ 


^lien  the  f^anies  first  went  to  the  Xotjuy's  office,  they  had  no 
of  the  articles  90M.  and  an  adjonmment  took  plaee  to  enable  Vr. 
Callahan  to  prepare  one.  In  making  this  list  he  added  oppoute 
each  article  the  price  at  which  he  had  bought  H.  When  the  putieB 
retumcl  to  the  Notary's  office,  Mr.  PkUipps  drafted  the  deed,  and  he 
entererl  the  total  of  $7,1^^.40,  shown  at  the  foot  of  the  list,  as  the 
pricf*.  iaatea^l  of  the  sum  of  $5,0iX).  The  parties,  when  the  draft  was 
rea^l  over,  immerliatplj  detected  and  mentioned  the  error,  and  de- 
flire^i  the  Notarv  to  correct  it :  but  he  stated  that  the  amocmt  men- 
tioned  in  the  deerl  as  the  price  was  immaterial,  as  payment  was 
acknowledged,  and  the  deed  was  executed  as  it  was.  No  money  was 
paid  at  the  time :  but  the  price  of  $5,000  agreed  upon  was  afterwards 
paid  in  various  amounts,  as  required  by  Mr.  Caildkan. 

Admitting,  even,  that  the  Bespondents  only  paid 
$6,000,  whilst  the  agreed  price  was  really  $7,188.40,  the 
receipt  given  must,  notwithstanding,  be  considered 
to  be  valid,  so  long  as  it  is  not  proved  that  it  was  either 
fraudulently  or  erroneously  given.  But  there  is  no  such 
averment.  By  the  evidence  it  is  proved  that  at  the  time 
of  the  purchase,  Callahan  was  solvent,  and  that  there 
was  nothing  to  prevent  him  from  giving  a  discharge  in 
full,  even  if  the  actual  consideration  price  had  been 
17,188.40,  as  was  contended  by  the  Appellant. 

Being  unable  to  contradict  Bespondents'  judicial  ad- 
mission (aveu)  as  to  the  price,  Appellant  now  claims  the 
right  to  say  that  he  will  avail  himself  of  that  part  only 
of  Bespondents'  admission  which  is  favorable  to  his 
view,  such  as  the  admission  that  he  only  paid  $6,000» 
and  reject  that  part  relating  to  the  error  made  in  men- 
tioning the  price,  because  it  is  against  him. 


VOL.  n.]  JUNE  SESSION,  ISTS.  4W 

However,  it  is  a  general  rule  that  a  judicial  avowal  or      ^^78 
admission  cannot  be  divided   (1).    It  is  only  in  ex-    Foltoh 
ceptional  circumstances  and  for  special  reasons,  which  m,n!:^„. 

are  not  to  be  found  in  this  case,   that  Oourts  will      

allow  the  answer  of  a  party  to  be  divided.  The  rule 
which  should  govern  in  such  cases  is  thus  given  in  a 
decision  of  the  Cour  de  Cassation^  dated  the  18th  June, 
18^2  :— 

Les  aveux  peuvent  et  doivent  dire  divis^s,  soit  que  sur  certains 
points  do  details  ou  complexes  ils  soient  reconnus  faux,  contradic- 
toires  et  inconciliables  avec  Ics  principaux  faits  confess68,  soit  qu41 
en  ressorte  d'ores  et  d6ja,  la  preuve  d'une  situation  de  fait  et  de  droit 
entralnant  la  solution  du  proces. 

Laurent  (2)  expresses  himself  on  this  same  subject  as 
follows : 

La  doctrine  et  la  jurisprudence  sont  d'accord  pour  admettre  que 
par  exceptions  k  la  rdgle  de  Tindivisibilit^,  il  y  a  des  cas  oiH  Taveu 
peut  dtro  divis6 

But  when,  as  in  the  present  case,  the  party  invoking 
the  division  of  the  admission  (aveu)  has  no  other  proof 
in  support  of  his  contention,  he  cannot  have  it  divided, 
he  must  either  accept  or  reject  it  in  its  entirety : 

Si  Taveu  est  indivisible  c'est  parco  quo  c'est  la  seule  preuve  du  fait 
all6gu6 ;  la  loi  veut  qu'on  prennc  la  declaration  tellequ'elle  a  et6 
faite  (3). 

The  Appellant  seems  to  forget  that  if,  on  the  one  part, 
the  deed  of  the  3rd  of  May,  1875,  establishes  the  price 
to  have  been  17,188.40,  it  is,  on  the  other  hand,  also 
evidence  that  the  price  has  been  paid. 
.  Therefore  nothing  is  due  on  the  purchase  price,  and 
the  Appellant  has  nothing  to  claim  unless  he  can  des- 
troy the  effect  of  the  statement  made  in  the  deed  that 
the  purchase  price  was  paid.  He  has  no  other  alterna- 
tive: 

Uaveu  judiciaire,  dit  la  oour  de  cassation,  est  la  declaration  que  fiut 

(1)  Art.  1243,  a  C.  L.  C.  (2)  V.  20,  No.  198,  p.  324. 

(3)  Laurent  VoL.  20,  No.  205. 
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_"^'^^*'       <r'.  o-.;  r/«-ft  4 •-*>/:  'i-«-  TAT  c^;  *t*-u  I-TLL-rvr-fe,    C««  iib<iks« 
McNamu.  ikivi/:iJ!  4  r»r*rii  l*r  c»r»ct^pe  d'iiiliTisfVIlit*  (ly. 

In  thi.s  ca«e  there  ways  no  obligsdon  on  the  part  of  th« 
petitioners  to  state  that  the  tme  consideimdoii  price  was 
not  the  one  which  was  mentioned  in  the  deed.  He  might 
simply  have  alleged  the  discharge  or  reoeipt  therein 
mentioned,  against  which  no  verbal  testimony  was  ad- 
missible. By  so  doing,  he  did  not  in  any  wise  improve 
his  position,  and  an  admission  given  under  anch  circiQn- 
stances,  must  either  be  accepted  or  rejected  in  its  en- 
tirety. The  following  passage  from  Duraniomy  supports 
this  view  : — 

I/>rHfjue  la  partie  qui  a  fait  Tayea  n'6tait  naUenient  oUi^^e  par 
f{Uffh{uo,  rirconHtance  particuliere  a  le  hire^  parce  qa'fl  n'existait 
contre  «'llo  aucun  acte,  aucune  lettre,  auctine  preuve  testimoiiiale 
a^lfiiiHMililo,  on  rloit  croirc,  que  pouvant  nier  abeolnmefit  le  fiut,  d 
i*\\o,  Vii  avoue,  avr*c  quclquccirconstancequi  en  adStniit  Teffeti  oa  qui 
le  modifie,  olle  a  dit  la  chose  telle  qu^elle  ezistait.  DanacecaBil 
n%;Ht  jtHH  (louteux  quo  Taveu  ne  doiye  g6n6ralement  etre  pris  oa 
rej<)t6  <;n  non  entic^r.  Par  exemple,  vous  me  demandex  la  restitution 
d'un  d^pOt  que  vouh  preiondez  m'avoir  6t6  fait  par  votre  aateoTy  et 
dont  VOUH  n'avcz  aucune  preuve  ni  oommencementde  preuve ;  j'sfone 
avoir  re^u  le  d6p6t,  mais  je  declare  Tavoir  restitud  &  la  personne  qui 
mo  I'avait  confi6,  mon  avou  doit  etre  pris  en  son  entier,  aauf  &  toobA 
mo  d6ferer  1(*  uermcnt,  si  vous  pensez  que  je  serai  116  par  1&  plus  que 
par  I'avcu  (2). 

Uaveu  qunnd  il  est  la  seule  preuve  produite,  ne  pent  ^tre  divis^ 
contre  colui  qui  Pa  fait :  C.  Cass,  18  Nov.  1873. 

Art.  281  of  the  C.  C.  P.  L.C.^  concerning  interrogatories 
on  fails  et  ar^tc/es,  cannot  be  invoked  against  the  princi- 
ple above  stated  ;  because  by  this  article  the  law  has 
defined  the  circumstances  in  which  the  admission  (aveu) 
or  the  answers  of  the  party  to  such  interrogatories  can  be 
divided ;  whilst,  on  the  contrary,  Art,  1243,  C  C  L.  C, 
having  declared  in  an  absolute  and  general  manna 
that  the  judicial  admission  cannot  be  divided,  we  cannot 

(1)  Laurent  ubi  supra.  (2)  Duranton,  VaL  13,  Na  55. 
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qualify  the  provisions  of  this  latter  article  by  apply-      1^78 
ing  to  it  the  dispositions  of  Art.  231   C.  C,  P.    Most    Fultor 
firequently  the  object  oifaits  et  articles  is  merely  to  pro-  j£qj^^^, 

cure  a  beginning  of  proof  in  writing.    In  such  a  case      

there  is  no  room  to  raise  the  question  of  the  indivisi- 
bility of  the  admission,  as  says  Laurent  (1) : 

Qaand  Paveu  sert  seulement  pour  commencement  de  preuve,  Pin- 
divisibility  est  hors  de  cause ;  les  juges  ont  alors  le  droit  de  prendre 
I'interrogatoire  dans  son  ensemble  ou  dans  ses  details,  pour  y 
chercher  le  commencement  de  preuve  qui  leur  permet  de  reoourir 
IL  la  preuve  testimoniale.  Ainsi  le  juge  appHquera,  dans  ce  cas,  les 
pnncipes  qui  r6gissent  le  commencement  de  preuve  par6crit,  et  non 
les  principes  qui  r6gissent  Taveu. 

The  Appellant  strongly  urges  the  insufficiency  of  the 
allegations  of  the  petitioners  in  reference  to  what  was 
the  real  price  agreed  upon.  He  contends  that  the  aver- 
ment is  disingenuous  because  what  jthey  omitted  to 
state  led  him  to  believe  the  contrary  of  what  is  ex- 
pressed in  the  deed.  He  also  criticises  the  statements 
of  the  learned  Chief  Justice,  who  speaking  of  this 
admission  says : — 

The  Respondents  have  admitted  they  have  only  paid  95,000,  but 
they,  at  the  same  time,  state,  that  this  was  the  only  consideration  for 
the  deed. 

It  has  been  stated  above  in  what  terms  this  admis- 
sion is  expressed ;  it  comes  immediately  after  the  para- 
graph enumerating  the  complete  list  of  the  articles 
purchased,  and  to  which  articles  the  following  words 
have  reference : — 

The  said  purchase  was  made  in  good  faith,  and  that  they  (Bes- 
pendent's)  paid  for  the  said  artioleB  above  enumerated  the  sum  of 
$5,000. 

Is  not  this  a  plain  averment  that  |5,000  was  the 
price  of  the  articles  purchased.  We  are  unable  to  take 
any  other  view  of  this  admission  than  that  taken  by 
the  learned  Chief  Justice,  unless  we  come   to  the 

(1)  V,  20,  No.  200,  p.  227. 
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1878      conclusion  that  the  Respondents  in  thus   expressing 

Y^^s    themselves  wished  to  waive  the  benefit  of  the  discharge 

MoN^icEB  ™®iiti^^®d  in  the  deed,  and  intended  to  acknowledge 

— —      that  there  was  still  due  a  balance  of  |2,188.40.    This 

interpretation  is  so  absurd  that  it  is  needless  to  dwell 

upon  it. 

The  Appellant  also  claimed  that  this  ingenious 
admission,  on  the  part  of  the  Respondents,  put  him  in 
a  less  favorable  x>osition  than  he  would  have  been 
otherwise.  This  clearly  cannot  be,  for  had  the  Res- 
X>ondents  rested  their  petition  on  the  deed  and  simply 
alleged  the  discharge  it  contains,  what  would  have 
been  the  result  ?  The  Appellant  could  have  answered 
only  by  attacking  this  discharge  as  being  erroneously 
given  by  Callahan,  or  fraudulently  executed  by  him  to 
the  detriment  of  his  creditors.  If  such  had  been  the 
case,  it  would  then  have  been  for  the  Appellant  to  void 
this  discharge,  and  this,  in  the  absence  of  other  proof^ 
he  could  only  succeed  in  doing  by  interrogating  the 
Respondents ;  so  that  he  would  still  be  forced  to  rely 
on  their  admission  {av€u).  He  would  thus  have  been 
obliged  to  submit  to  what  has  taken  place  in  this  suit, 
viz :  interrogate  McNamee  and  Meany  as  being  i>artie8 
to  the  instrument  in  order  to  procure  evidence  that  not- 
withstanding the  receipt  there  was  still  due  a  balance 
on  the  purchase  price. 

The  authenticity  of  a  document  or  the  laws  of  evidence 
are  not  in  anywise  infringed,  because  parties  to  a  deed 
are  questioned  as  to  the  truth  of  the  declarations  therein 
contained.  On  the  contrary,  it  is  one  of  the  admitted 
modes  to  prove  erroneous  statements  in  a  deed  such  as 
those  alleged  in  this  case.  The  inscription  de  faux  is 
another  of  such  modes,  but  not  the  only  one,  as  the 
Appellant  has  contended : 

La  preuve  d%  l'«cte  authentique  peut  ^tre  d6tniite  par  Pavea  de 
la  partie,  e.  ^.    si    Pierre  a  souscrit  une  obligation  devant  no- 
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tairesi  au  profit  de  Pauly  sans  en  recevoir  la  valeur,  et  que  ce  dernier        1878 


le  poursuiye  pour  le  paiement,  Pierre  peut  le  faire  interroger  sur  les 
circonstances  du  prdt,  pour  tirer  de  ses  r6ponses  un  aveu  qu41  n'a         ^^ 
pas  fait  ce  pr^t,  quo!  que  I'obligation  I'atteste  et  s'il  peut  y  par-  MoNambb. 
Tonirelle  seraan^antie  (1).  — ~" 

This  is  exactly  what  the  Appellant  did  when  he  ex- 
amined as  witnesses  McNamee  and  Meany,  parties  to 
the  deed,  to  prove  that  the  true  price  of  the  purchase 
was  17,188.40,  and  not  |5,000.  The  Respondents  had 
also  that  privilege,  and  they  made  use  of  it  by  produc- 
ing Callahan^  8  deposition  in  the  proceedings  in  insol- 
vency, and  by  examining  him  as  a  witness. 

In  his  examination  before  the  assignee,  as  well  as  in 
his  examination  as  a  witness  in  this  cause,  Callahan 
admits  that  the  consideration  was  |6,000,  and  that  the 
amount  had  been  paid.  There  can  be  no  doubt  as  to 
the  Sespondents'  right  to  avail  themselves  of  his  admis- 
sions. As  to  what  he  admitted  before  the  assignee,  the 
following  authority  suffices  to  show  that  such  an  ad- 
mission can  be  adduced  as  evidence  in  this  cause. 

Peuton  opposer  Faveu  aux  creanciers  de  celui  qui  Fa  fait?  UafiSr^ 
mative  n'est  pas  douteuse.  Quand  les  cr6anciers  exercent  un  droit  de 
leur  d6biteur,  ils  agissent  en  son  nom,  et  on  peut  leur  opposer  toutes 
les  exceptions  qui  peuvent  Stre  oppos^es  au  d^biteur.  Sauf  aux  cr6- 
anciers  k  attaquer  Paveu  comme  fait  en  fraude  de  leur  droit.  La 
jurisprudence  est  en  ce  sens.  Bordeaux,  2  Mai,  1850.  Dalloz, 
au  mot  <<obUgation"  No.  5,154  (2). 

As  to  the  legal  effect  of  such  an  admission  repeated 
by  Callahan,  when  examined  as  a  witness  in  this  cause, 
it  is  quite  sufficient  to  state  that  his  insolvency  did  not 
render  him  an  incompetent  witness.  As  it  has  correctly 
been  stated  by  Mr.  Justice  Rainville,  "If  the  action 
was  between  Callahan  and  the  i>etitioners  (Sespond- 
ents), the  latter  would  undoubtedly  succeed." 

Their  position  cannot  be  changed  because  Callahan 
has  become  insolvent. 

(1)  Pigeau,  1  Vol.  P.  C.  p.  233.         (2)  Laurent,  Vol.  20,  No.  180,  p.  208. 
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1878         T^Q  Appellant  might  have  rested  his  case  here, — 
FcTLToir    having  established  his  payment  by  the  deed  and  by 
MoNambb  CW/aAan'5  answers  to  interrogation  in  insolvency. 

As  to  the  objection  raised  by  the  Appellant  founded 

on  Art.  261.  C.  C.  P.,  which  declares  a  party  examined 
in  a  cause  cannot  make  proof  for  himself  I  do  not  con- 
sider it  a  serious  one.  The  innovation  introduced  by  that 
article  to  the  law  of  evidence  was  simply  for  the  purix>se 
of  allowing  parties  to  a  suit  to  be  competent  witnesses, 
when  examined  by  the  opi>osite  party,  with  the  above 
restriction,  it  is  true,  that  a  party  cannot  make  proof  for 
himself,  a  principle  which  has  always  existed  in  our 
law  of  evidence.  This  article  does  not  destroy  the  effect 
of  Art.  1243  of  C.  C,  with  reference  to  the  indivisibility 
of  the  judicial  admission  which  is  still  in  force,  not- 
withstanding article  261,  of  the  Ckuie  of  Procedure. 
A  party,  therefore  who,  having  no  other  prooi^  examines 
the  opposite  party  as  a  witness,  cannot  now  contend, 
any  more  than  before  the  introduction  of  this  article, 
that  the  admission  of  the  party  so  examined  may  be 
divided  in  order  to  avail  himself  of  what  is  favorable, 
and  to  reject  what  is  unfavorable. 

But  in  this  case,  the  admission  relied  upon  by  the  Bes- 
pondents  is  that  contained  in  their  i)etition  and  not  the 
admission  made  in  their  examinations  as  witnesses  in  this 
cause,  which  the  Appellant  was  at  liberty  to  declare  he 
would  not  make  use  of  as  evidence  in  the  cause.  Such 
was  admissible,  but  can  only  be  invoked  by  the  Appel- 
lant, if  he  declares  his  intention  to  make  use  of  it,  and 
then  in  such  a  case  the  admission  must  be  taken 
in  its  entirety  and  is  indivisible.  If  the  Appellant 
does  not  wish  to  make  use  of  these  admissions,  there  still 
remains  in  the  record  the  Bespondents'  admissions  mads 
in  their  petition,  on  which  they  can  legally  rely  as 
stated  in  Laurent  (l)b.    After  referring  to  the  necessity 

(1)  Ubi  Bupra  No.  166  of  ¥ol.  20. 
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of  taking  down  in  writing  the  verbal  declaration  made      ^^^8 
by  a  party  in  Court,  he  adds : —  Futton 

Quant  aux  declarations  faites  dans  les  actes  de  proo^duree,  elles  MoNambb. 
sont  par  cela  mSme  authentiquement  constatles.  — — 

These  authorities,  in  my  opinion,  support  clearly  the 
conclusion  at  which  I  have  arrived,  1st.  There  is  in  this 
cause  a  judicial  admission  contained  in  the  petition 
{aveujudiciaire) ;  2nd.  The  circumstances  under  which 
was  made,  make  it  indivisible. 

There  still  remains  the  following  question  to  be 
answered,  viz : — 

The  true  consideration  of  the  sale  not  being  the  one 
expressed  in  the  deed  of  sale,  can  the  validity  of  the  ob- 
ligation be  impeached  on  account  of  this  erroneous 
statement  ? 

It  is  true  that  an  obligation  to  be  binding,  must  have 
a  legitimate  consideration,  but  it  does  not  follow 
that  an  error,  or  even  a  false  statement,  as  to  the 
consideration,  would  render  the  obligation  void  and 
of  no  effect.  In  such  a  case  the  obligation  still 
remains,  provided  that  instead  of  the  erroneous 
consideration  mentioned  a  true  and  legitimate  con- 
sideration is  proven  to  have  been  received.  All 
authors  agree  on  this  i>oint.  To  those  already  cited 
by  the  learned  Chief  Justice,  I  will  add  a  decision, 
rendered  by  the  Cour  de  Cassation  on  28th  August,  1807, 
In  re  heirs  of  widow  Vivien,  which  is  reported  in 
Merlin's  Repertoire  de  Jurisprtidence  (1).  The  plaintiff  in 
that  case,  being  examined,  was  obliged  to  acknowledge 
the  false  statement  of  the  consideration  of  the  obligation 
on  which  his  action  was  based,  and  to  declare  that  the 
obligation  executed  by  Mrs.  Vivien  was  not  for  moneys 
lent,  but  in  order  to  pay  the  debt  of  one  of  her  sons-in- 
law.      In  the  Court  of  original   jurisdiction  and  in 

(1)  Verbo '' Confession." 
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1878     appeal,   his  action  was  dismissed,  but  he  snooeeded 
Fuvton    before  the  Court  of  Cassation,  their  judgment  being  re- 
ported as  follows  : 

Vu  Tart  1356  du  Code  CSvil ;  ConBiderant  que  U  Coar  d'Appel 
de  Paris  n'a  pu  oonsid^rer  Pobligatioii  dont  fl  s'agit^  oomme  gam 
cause,  qu'en  adoptant  lee  aveuz'  de  Ocrlojff  en  oe  qu'il  ayait 
reoonnu  la  faussetS  de  la  caose  exprim^e  dana  la  dite  obligationi 
et  en  rejetant  sa  declaration  qui  lui  donnait  one  antre  came ; 
d'ou  il  r^ulte  riolation  de  la  loi  precit^  qui  ne  pennettaii  pas  de 
diyiser  Fayeu  judiciaire  fait  par  Chrlajf,  la  cour  caaae  et  annnlle. 

See  also  Laurent : 

Je  demande  le  paiement  d'un  billet  caua^  yaleur  regae  en  mar- 
chandises.  Le  d6fendeur  nie  avoir  re^u  des  marchandines  et  me 
fait  interroger  sur  faits  et  articles.  tPaTOue  que  la  cause  eat  fiuusey 
mais  j'alldgue  une  autre  cause  Ucite.  Mon  aveu  est-il  indnriaible. 
Dans  notre  opinion,  oui,  et  sans  doute  auoun.  Telle  eat  aosi 
I'opinion  commune,  il  y  a  cependant  une  decision  oontnyre  ?  (1) 

The  Respondents'  admission  under  the  drcumstances 
proved  in  this  case,  must  be  taken  in  its  entirety  and 
make  proof  in  their  £Eiyor ;  the  evidence  on  behalf  of  the 
Appellant  confirms  as  well  the  truthfulness  of  their 
avowal  Callahan  and  Carroll,  present  at  the  passing  of 
the  deed,  agree  with  the  Respondents  in  their  statement 
that  the  agreed  price  was  |5,000.  There  is  nothing  in 
their  testimony  which  might  impeach  their  credibility ; 
Carroll  certainly,  whom  Callahan  had  turned  out  of  his 
partnership  to  take  in  Meany,  cannot  be  said  to  have 
been  in  a  disi>osition  to  favor  by  his  evidence  either 
Callahan  or  the  Respondent. 

With  regard  to  the  authorities,  founded  on  the  Eng- 
lish law,  cited  by  Counsel  in  support  of  Appellant's  con- 
tentions, I  fttlly  concur  with  the  following  remark 
made  by  the  Honorable  Chief  Justice  Dorian : 

This  case  is  not  a  commercial  case,  and  must,  therefore,  be  decided 
by  the  rules  of  evidence  applicable  to  civil  cases. 

For  these  reasons,  I  am  of  opinion,  that  the  judgment 

(1)  Laurent  voL  20,  No.  197,  p.  224. 
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of  the  Court  of  Queen's  Bench  should  be  confirmed      1^78 

with  costs.  FuLTOir 


0. 


KiTCHiE  and  Taschereaxt,  J.  J.,  concurred.  MoNamkb. 

Henby,  J. : — 

The  Appellant  claims  to  be  entitled  to  a  judgment  for 
the  dijSerence  (being  over  |2,000),  between  the  amount 
stated  in  a  contract  of  sale  of  goods  as  the  consideration 
money  and  the  amount  actually  paid.  The  instrument 
in  question  contains  a  receipt  for  the  larger  sum  and  an 
acknowledgment  it  was  paid.  Taking  the  instrument 
alone  it  operates  to  negative  the  allegation  that  anything 
is  due  for  the  goods  sold. 

Parol  evidence  is,  however,  admissible  to  show  that 
the  whole  amount  of  the  stated  consideration  was  not 
paid ;  but  it  is  also  admissible  to  prove,  as  was  done  in 
this  case,  thait  the  amount  claimed  was  never  due  or 
payable  as  a  part  of  the  consideration  money  for  the 
goods  in  question.  We  are  remitted,  therefore,  to  the 
oral  agreement  between  the  parties  ;  and  if  by  it  we 
find  that  the  full  sum  agreed  upon  was  paid,  we  cannot 
adjudge  a  further  payment  contrary  to  the  undoubted 
agreement  of  the  parties.  To  so  decide,  would,  in  my 
opinion,  be  against  both  law  and  equity. 

The  Appellant  seeks  to  open  up  the  written  agree- 
ment that  equity  may  be  done.  He  that  seeks  equity 
must  do  it,  and  when  the  written  agreement  is  opened 
up  it  is  subject  to  the  equities  of  both  parties.  No  fraud 
is  suggested. 

I  therefore  fully  concur  in  the  judgment  given  by  my 
learned  brother  Fourniefy  that  the  appeal  should  be  dis- 
missed with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  Api)ellant :  McMaster,  Hall  4*  GreenshieJds. 
Solicitors  for  Respondents :  JudaA,  Wurtele  Sf  Branchaud. 
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1878     THOMAS  J.  WALLACE AppELLiiiT; 


Jane  3. 

—     FBEDEBICE  BOSSOM SBSPOimsm. 

ON  APPEAL  FBOM  THE  SUPREME  OOUBT  OF  NOVA  SOOTLL 

Plea  of  Insolvency — Disekarge  not  pleaded    Judgwient  e^Ur  eertyi- 

eaiegremiedm 


T.  J.  W.  sued  F,  B.^  and,  on  9th  June,  1873,  JP.  B.  Msigned  faii  pro- 
perty under  the  InBolvent  Act  of  1869.  On  6th  AngoBty  JP.  B., 
became  party  to  a  deed  of  compontuxL  On  the  17th  October 
F.  B,  pleaded  puis  darrein  eoniinuemeej  that  ainoe  actun  oom- 
menced  he  duly  aaaigned  under  the  Act^  and  thai  by  deed  of 
composition  and  discharge  executed  by  his  creditors  he  was  dis- 
chai^ed  of  all  liability.  On  the  19th  November,  1873,  the  Insol- 
vent Court  confirmed  the  deed  of  composition  and  F.  B*s  dis- 
charge, but  F.  B.  neglected  to  plead  this  confinnation.  Judgment 
was  given  in  favor  of  T,  J.  W.  on  the  30th  January,  1874.  Od 
3(Jth  May,  1876,  an  execution  under  the  judgment  was  issued, 
and  on  the  28th  June,  1876,  a  rule  nisi  to  set  aside  proceedings 
was  obtained  and  made  absolute. 

Heldf  reversing  the  judgment  of  the  Supreme  Court  of  Nova  ScoHOf 
that  F.  B.J  having  neglected  to  plead  his  discharge  before  judg- 
ment, as  ho  might  have  done,  was  estopped  from  setting  it  up 
afterwards  to  defeat  the  execution.  iStrong,  J.,  dissenting,  on 
the  ground  that  the  rule  or  order  of  the  Court  below  was  not  one 
from  which  an  appeal  could  be  brought  under  the  Supreme  and 
Exchequer  Court  Act) 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  delivered  on  the  26th  March,  1877,  making 
absolute  an  order  to  set  aside  an  execution  issued  on  a 
judgment  rendered  on  the  8rd  of  January,  1874,  by  a 
Judge  who,  on  that  day,  after  a  trial  of  the  cause,  in  a 
summary  way,  gave  a  judgment  for  the  Appellant. 


^Present— Sir  William  Buell  Richards,  Ent.,  C.  J.,  and  Ritchie, 
Strong,  Taschereau,  Foumier  and  Henry,  J.  J. 


VOL.  IL]  JUNE  SESSION,  1878.  489 

The  facts  and  pleadings  sufficiently  appear  in  the      1^78 
judgment  as  hereinafter  given.  Wallaoi 

V. 

Mr.  Wallacey  the  Appellant  in  i)erson :  Bossom. 

The  order  was  taken  out  by  Respondent  to  set  aside 
the  execution  on  the  ground  of  his  having  been  an 
insolvent  and  obtained  his  certificate  of  discharge. 
This  certificate  was  obtained  before  the  trial  or  judg- 
ment, and  as  he  failed  or  neglected  to  plead  his 
discharge,  as  he  might  have  done,  he  was  forever 
precluded  and  estopped  from  doing  so,  or  deriving  any 
benefit  from  it  in  this  suit,  and  the  Appellant  had  a 
right  to  issue  and  enforce  the  said  execution.  Bump's 
Bankrupt  Law  (1) ;  Bigelow  on  Estoppel  (2) ;  Rossi  v. 
Bailey/  (3) ;  Rev.  Stat.  N.  8.,  4th  Series,  c.  94,  sec.  118. 

No  one  appeared  on  behalf  of  the  Respondent. 

Ritchie,  J.: —  1878. 


Plaintiff*,  on  30th  January,  1874,  recovered  judgment  *Jj^3. 
in  the  Supreme  Court  of  Nova  Scotia  against  Defendant 
for  159.19  debt  or  damage,  and  $7.57  costs  of  suit ;  and 
on  30th  May,  1876,  caused  to  be  issued  on  such  judg- 
ment an  execution  against  the  goods,  &c.,  and  for  want  of 
goods  against  the  body  of  Defendant. 

On  June  20th,  1876,  Defendant  applied  to  the  Chief 
Justice  to  set  aside  and  to  stay  all  proceedings  under 
said  execution  and  judgment,  on  the  ground  that  the 
debt  for  which  judgment  was  entered  was  discharged 
previous  to  issue  of  execution,  and  set  forth  that  on  the 
6th  August,  1873,  by  a  deed  of  composition  and  dis- 
charge, between  Defendant,  of  the  one  part ;  C.A,  Bossom^ 
of  the  second  part ;  B.  H.  Eaton,  of  the  third  part,  and 

(1)  P.  641.  (2)  P.  615. 

(3)  L.  R.  3  Q.  B.  621. 

*  The  Chief  Justice  was  absent  when  judgment  was  delivered. 
33 
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1  ^^  the  creditors  of  F.  Bofifom,  of  the  fourth  part,  afier  recitiiig 
wIIZLn  that  Bossom  had  made  an  aBsignment  under  the  Insol- 
vent Act  of  1  ^9.  and  being  degiions  of  procaxing  a  dis- 
charge from  his  creditors,  and  had  agreed  to  pay  a  cei^ 
tain  composition,  the  creditors  of  said  Bauom^  in  consi- 
deration of  the  matters  in  said  deed  contained,  dis- 
charged and  released  said  Bo$$om  from  all  his  liabilities, 
in  accordance  with  the  terms  and  piovisions  of  said  Act, 
which  discharge  was  dnlv  confirmed  in  the  Court  of  Pro- 
bate  and  Insolvency,  and  the  said  Bossom  was,  by  said 
Court,  on  the  l(*th  November,  1878,  forever  freed  and  dis- 
charged of  and  from  all  debts  and  liabilities  existing 
against  him  at  the  time  of  the  making  of  his  assignment 
under  said  Act,  which  was  9th  June,  A.D^  1873. 

Tt  appears  that  the  Defendant  pleaded  to  Plaintiffs 
action  on  the  23rd  May.  1873, 
1st.  Never  indebted. 

2nd.  That  he  did  not  make  the  note  declared  on. 
3rd.  That  the  note  was  not  stamped  as  required  by 
statute. 

4th.  No  consideration  for  wntlring  note. 
And  on  the  17th  October,  1873,  for  further  grounds 
of  defence,  that  since  commencement  of  suit,  Defendant 
duly  assigned  under  Insolvent  Act  of  1867  and  Acts  in 
amendment  thereof,  of  which  Plaintiff  had  notice,  and 
by  deed  of  composition  and  dischai^e  duly  executed 
by  the  creditors  of  the  Defendant,  under  the  provisions 
of  the  Act,  Defendant  had  been  discharged  from  all 
liability  in  respect  of  Plaintiffs  claim. 

On  argument  at  Chambers,  and  afterwards  before 
the  full  Court,  it  was  ordered  that  the  rule  first  to  set 
aside  the  said  execution  be  made  absolute  with  costs. 
The  cause  appears  to  have  been  duly  tried  and  judg- 
ment entered  on  the  30th  January,  1874.  No  defence 
appears  to  have  been  set  up  before  or  at  the  trial  under 
the  discharge  of  the  19th  November,  1873 ;  and,  in  the 
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judgment  of  the  Court,  it  is  stated,    *  it  does  not  appear      1878 
that  that  Act  of  the  Insolvent  Court  was  brought  to  the  Wauaob 
notice  of  the  Court  at  the  trial  of  the  cause  which  took    ^  *• 

place  under  the  plea  of  puis  darrein  coniintuincey^  nor      

does  it  appear  that  any  available  defence  was  brought 
to  the  notice  of  the  Court,  but  the  contrary 'must  have 
been  the  case,  otherwise  judgment  could  not  have  been 
given  for  the  PlaintiflF.  The  judgment  affirms  that  after 
hearing  argument  the  rule  must  be  made  absolute 
with  costs.  "  Sections  94, 98  and  100  of  Insolvent  Act  of 
1869,  read  in  connection  with  section  101,  necessitates 
such  a  judgment.' '  But  this,  in  my  opinion,  is  by  no 
means  the  case,  assuming  the  facts  stated'  to  be  true, 
that  the  deed  was  entered  into  and  confirmed,  as  alleged ; 
the  Defendant  had  a  good  defence  to  the  action  when  it 
was  tried,  had  he  proi)erly  pleaded  and  proved  his 
discharge  ;  and  nothing  has  occurred  since  the  trial  and 
judgment  in  any  way  affecting  Flaintiflfs  claim. 

Now,  it  is  abundantly  clear,  that  a  Defendant  can  avail 
himself  of  his  discharge  as  a  certificated  bankrupt,  or  as 
insolvent  debtor,  only  by  a  special  plea,  and  if  he  ob- 
tains such  discharge  after  plea  and  before  verdict,  if 
he  does  not  plead  and  prove  it  and  judgment  is  obtained 
against  him,  he  loses  the  benefit  of  the  discharge  ;  he 
cannot  even  plead  the  certificate  to  an  action  on  such 
judgment  (1).  If  the  deed  discharged  Defendant,  he 
had  pleaded  it,  and  should  have  proved  it,  and  there 
would  have  been  an  end  of  Plaintifi^s  case ;  if  it  did 
not,  but  the  confirmation  of  the  deed  did,  he  should 
not  have  pleaded  the  deed,  but  should  have  waited 
till  the  confirmation,  and  then  have  pleaded  it ;  and  if 
he  felt  embarrassed  by  his  plea  already  pleaded,  he 
should  have  applied  for  leave  to  withdraw  it,  and  for 
leave  to  plead  the  confirmation.  Be  this  as  it  may,  it 

(1)  Todd  V.  Mansfield  6  B.  «fe  C.  105. 
831 
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1^78  ig  clear  that  before  trial  and  judgment  he  had  a  dis- 
Wai2aci  charge  which  he  could  have  made  available,  had  he 
«^  ^-        taken  the  proper  steps  at  the  proper  time  ;  not  having 

done  so,  he  has  allowed  the  opportunity  to  pass  and  a 

judgment  to  be  entered  against  him  and  execution 
issued  thereon,  with  which  the  Court  had,  in  my 
opinion,  no  right  to  interfere.  Formerly,  relief  against 
a  judgment  could  only  be  had  through  the  instru* 
mentality  of  the  writ  of  audita  querela,  but  now 
this  writ  has  fallen  into  disuse,  the  Courts  under  their 
equitable  jurisdiction,  give  in  a  summary  manner  the 
same  relief  as  under  the  audita  querela.  In  Comyn't 
Digest  (1)  it  is  said : — 

Wlierc  the  party  had  time  to  take  advantage  of  Uie  matter  which 
dincharges  him  and  neglects  it,  he  cannot  afterwards  be  helped  by 
an  audita  querela. 

And  in  Bacon's  Abridgment  (2)  it  is  said : — 

An  audita  querela  is  a  writ  to  be  delivered  against  an  ui\just  judg- 
ment or  execution  by  setting  them  aside  for  some  ii\justice  of  the 
party  that  obtained  them,  which  could  not  be  pleaded  in  Bar  to  the 
action,  for  if  it  could  l)e  pleaded  it  was  the  pai'ty^s  own  fault,  and, 
therefore,  he  should  not  be  released,  that  proceedings  may  not  be 
cndles8. 

And  2  Sand,  S.  147,  note  1,  is  to  the  same  effect. 

The  general  rule  of  law,  as  was  laid  by  Channell^  fi., 
in  Staffordshire  Building  Co.  v.  Emmott  (8),  and  adopted 
and  relied  upon  by  the  Court  in  Rossi  v.  Bailey  (4),  is 
that  the  party  who  might  have  pleaded  and  prevented 
a  judgment,  and  did  not,  is  estopped  from  afterwards 
raising  that  defence.  But  the  Court  in  Nova  Scotia 
says  that  "Sections  94,  98  and  100  of  the  Insolvent 
Act  of  1869,  read  in  connection  with  section  101,  neces- 
sitates such  a  judgment."  I  have  read  those  sections 
and  can  come  to  no  such  conclusion.  No  doubt  the 
legislature  might  have  interfered  with  the  general  rule 

(1)  At  audita  querela  C.  (3)  L.  R.  2  Ex,  208. 

(2)  At  audita  querela  510.  (4)  L.  R.  3  Q.  B.  628. 


1 
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of  law  and  the  doctrine  of  estoppel,  but  there  is  noth-      1^78 
ing  in  the  sections  referred  to,  or  in  any  other  part  of  the  Wallace 
Act,  that  I  can  discover,  shewing  any  such  intention  on    -^J^q^ 

the  part  of  the  legislature,  and  section  104  exhibits  a      

contrary  intention,  as  it  provides  how  the  discharge  is 
to  be  proved  when  the  Defendant  seeks  its  protection ; 
it  enacts  that : 

Until  the  Court  or  Judge,  as  the  case  may  be,  has  confirmed  such 
discharge,  the  burden  of  proof  of  the  discharge  being  completely 
effected  under  the  provisions  of  this  Act  shall  be  upon  the  insolvent, 
but  the  confirmation  thereof,  if  not  reversed  in  appeal,  shall  render 
the  discharge  thereby  confirmed  final  and  conclusive,  and  an 
authentic  copy  of  the  judgment  confirming  the  same  shall  be  suffi- 
cient evidence,  as  well  of  such  discharge  as  the  confirmation  thereof. 

The  plea  relied  on  the  discharge  without  confirmation; 
the  obvious  inference  from  the  Court  giving  judgment  on 
the  trial  in  favor  of  the  Plaintiff  must  be,  that  he  neither 
made  good  the  proof,  the  burden  of  which  the  law  cast 
on  him,  nor  did  he  allege  and  prove  by  the  means 
pointed  out  in  the  Act,  the  confirmation  thereof ;  and 
there  certainly  was  ample  time  between  the  19th  Nov- 
ember, 18Y8,  the  day  on  which  the  Court  confirmed  the 
deed  and  discharge,  and  the  trial,  on  the  29th  January, 
1874,  to  plead  the  confirmation.    The  Defendant  having 
then  had  a  full  opportunity  of  pleading  and  proving 
his  ground  of  defence,  which  sets  up  the  deed  of  com- 
position, and  also,  ofpleading  and  proving  its  confirma- 
tion, of  all  which  he  neglected  to  avail  himself,  though 
present  at  the  trial  by  his  Attorney  and  defending  the 
action,  and  so  not  having  relied  on  and  taken  advan- 
tage of  his  discharge  and  its  confirmation,  as  he  might, 
and  should  have  done,  and  having  thus  missed  the 
opportunity  afforded  him,  and  allowed  a  judgment  to 
pass  against  him,  and  nothing  having  since  occurred  to 
interfere  with  the  judgment,  and  Plaintiff 's  rights  under 
it,  he  is  now  concluded,  and  the  Plaintiff*  is  entitled  to 
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1S78      the  fruits  of  the  adjudication  in  his  favor,  and  the  judg- 
ViTulcE  ment  of  the  Court  staying  or  setting  aside  either  the 
Lo^M     judgment  or  execution  must  be  reversed  with  costs. 

Strong,  J.,  gave  an  oral  judgment  dissenting,  on  the 
ground  that  the  order  appealed  from  was  not  a  final 
judgment  within  the  meaning  of  the  17th  section  of  the 
Svpreme  and  Exchequer  Court  Act. 

Ritchie,  J. : — 

What  my  learned  brother  has  said  has  not  raised  any 
doubt  in  my  mind ;  it  was  not  raised  by  the  parties  in  the 
Court,  it  was  not  argued  before  us,  no  one  appearing  on 
behalf  of  Respondent.  I  fully  agree  with  my  learned 
brother,  that  it  is  quite  proper  for  a  matter  affecting  juris- 
diction to  be  raised  by  the  Court,  but,  if  so,  I  should  have 
thought  it  just  and  right  before  determining  that  this 
appeal  would  not  lie  to  allow  the  Appellant  an  oppor- 
tunity to  argue  the  question.  This  is  the  first  I  have 
heard  of  it.  I  do  not  at  all  agree  as  to  the  construction 
of  the  words  "  final  judgment,"  because,  I  think,  what- 
ever argument  might  be  plausibly  drawn  firom  the 
term  "  final  judgment,"  is  entirely  negatived  by  the 
statute  itself^  and  by  the  interpretation  clause  which 
has  given  a  statutory  definition  to  the  term  "final 
judgment."    The  clause  says  : — 

The  word  "judgment,"  when  used  with  reference  to  the  Goort 
appealed  from,  includes  any  judgment,  rule,  order,  decision,  decree, 
decretal  order,  or  sentence  thereof;  and,  when  used  with  reference 
to  the  Supreme  Court,  it  includes  any  judgment  or  order  of  that  Court 

It  strikes  me  at  the  first  blush  of  the  case,  that  it 
would  be  a  most  dreadful  conclusion  to  arrive  at,  if  a 
Court  could  give  judgment  in  fiavor  of  a  party,  atid  could 
next  day  wipe  it  out,  and  by  a  final  order  of  that  kind 
deprive  him  of  the  finits  of  his  judgment  and  such 
final  order  not  be  open  to  an  appeal.  I  think  the  order 
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comes  within  the  express  wording  of  the  statute  which      1^78 
I  have  read.     If  I  had  any  doubt  raised  in  my  mind  Wallace 
by  the  very  plausible  argument  of  my  learned  brother,    -dq^^ 

I  should  have  thought  it  right  to  this  Appellant,  at  any      

rate,  to  have  stayed  my  hand  in  giving  judgment  against 

been  heard  before  the  Court.    As  at  present  advised,  I 
think  my  original  judgment  was  the  correct  one. 

Tasohebeau  and  Foubnieb,  J.J.,  concurred  with 

ElTCHIE,  J. 

Henby,  J. : — 

I  entirely  agree  with  the  judgment  given  by  brother 
Ritchie.  I  considered  the  case  very  fally,  and  having 
seen  his  judgment  some  time  ago,  considered  it 
necessary  to  do  little  more  than  concur  in  it.  As 
to  the  question  of  jurisdiction  I  am  satisfied.  It  has 
not  come  before  me.for  the  first  time  now,  because  I  have 
had  occasion  to  consider  the  effect  of  the  statute  giving 
jurisdiction  to  this  Court  in  some  other  cases  some  time 
ago.  Supi)osing  the  judgment  were  for  i56,000,  and  the 
party  came  and  were  told  by  the  Court  below  that  he 
has  a  good  judgment,  but  the  Court  interferes  by  some 
assumed  power  to  prevent  his  having  the  benefit  of  that 
judgment.  To  all  intents  and  purposes,  as  far  as  the 
party  is  concerned,  it  is  a  final  judgment.  By  such  a 
decision  his  regular  judgment  is  virtually  set  aside,  and 
I  consider  it  therefore  to  be  a  final  judgment.  We  are  not 
to  suppose  that  the  Court  below  will  hereafter  alter  its 
dicision.  They  have  virtually  decided  that  the  judg- 
ment shall  not  have  any  effect,  and  I  think  it  is  as  much 
98  if  the  Court  had  passed  an  order  directly  to  avoid  the 
judgment  altogether,  because  if  the  power  of  the  Court 
is  taken  away  by  its  own  act  to  award  future  process 
to  recover  the  amount  of  the  judgment,  it  is  as  waste 
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1878      paper.    I  think,  therefore,  an  api>eal  firom  the  decision 

wTllIcb  of  a  Court  which  vacates  the  judgment  is  virtually  an 

Bos>sr     ^PP^^I  irom  a  final  judgment,  and,  therefore,  in  respect 

to  the  definition  clause  referred  to   by  my  brother 

Riirhie,  and  regarding  it  as  a  final  judgment,  I  think 
we  must  consider  it  one  of  the  final  judgments  referred 
to  in  the  Act.  1  think  we  have  the  jurisdiction  ;  and 
if  1  had  any  doubt  about  it,  and  felt  that  the  decision 
of  the  Court  was  likely  to  go  against  the  Appellant,  I 
should  consider  it  but  right,  before  delivering  the  judg- 
ment of  the  Court,  to  hear  him  upon  the  point.  It  was 
not  raised,  but,  I  take  it,  when  a  party  does  not  come 
here  to  argue  his  case,  or  take  the  exception,  he  admits 
the  right  of  the  Court.  It  is  true  that  we  cannot  usurp 
jurisdiction,  and  even  in  an  undefended  case,  if  we  ielt 
we  had  not  jurisdiction,  it  would  be  our  duty  to  say  so. 
I  have  no  doubt  on  this  point,  and,  therefore,  concur  with 
the  judgment,  that  the  judgment  of  the  Court  below 
should  be  reversed,  and  the  appeal  allowed  with  costs. 

Appeal  allowed  with  costs. 

Solicitor  for  Appellant :  James  McDonald. 
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THE  REV.  JOHN  FERaUSON Appellant  ;     i^TS 

•FeVy.  5, 6. 

AND  ^      ' 

June  3,  4. 

DONALD  McaREGK)R  FERGUSON Respondent.     — 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

WUl — Construction — Remo  teness — Estate  tail — Heir-at-Law. 

P.  F,j  senr.,  proprietorof  180  acres  of  lot  L3, 10  concession  of  the 
township  of  Drummondj  Lanark  Co.,  by  a  will,  dated  3rd  Decem- 
ber, 1845,  devised  as  follows :  "  It  pleased  the  Lord  to  give  me  two 
sons  equally  dear  to  my  heart ;  to  give  them  equal  justice,  I  leave 
all  my  land  to  the  first  great  grandson  <lesoending  from  them  by 
lawiul  ordinary  generation  in  the  masculine  line,  to  him  I  be- 
queath it,  and  to  him  I  will  that  it  pass  free  of  any  encumbrance, 
except  the  burying  ground  and  the  quarter  of  acre  for  a  place  of 
worship.  To  Duncan  Ferguson,  my  son,  I  bequeath  my  fEunily 
Bible,  and  five  shillings  over  and  above  what  I  have  done  for 
him  *  •  •  To  Peter  Ferguson,  my  son,  I  bequeath  my  im- 
plements belonging  to  my  farm,  and  to  occupy  the  farm  and  an- 
swer State  due  sand  public  burdens  himself,  and  the  lawful  male 
offspring  of  his  body  until  the  proper  heir  are  come  of  age  to 
take  possession,  but  Peter  himself  and  all  are  restricted  and  pro- 
hibited from  giving  any  wood  or  timber  whatsoever  kind  away  off 
the  land,  or  bringing  any  other  family  on  to  it  but  his  own.  But 
if  he  leaves  a  situation  so  advantageous,  and  cannot  maintain 
himself  upon  it  •  •  •  I  appoint  Peter  Mc  Vicar,  my  grand- 
son, to  take  charge  of  the  whole  place — ^farm,  and  all  that  per- 
tains to  it— and  occupy  the  same  for  his  own  benefit  and  advan- 
tage, according  to  the  forementioned  restrictions  and  conditions, 
until  the  heir  be  of  lawful  age,  as  aforesaid."  The  testator  died 
in  1849,  leaving  two  sons,  D,  and  P,,  junr.,  and  three  daughters 
and  one  grandson,  P.  Mc  V,,  being  a  son  of  a  daughter.  When  the 
testator  died,  the  property  was  subject  to  a  lease,  which  expired 
in  1857.  P.  P.,  junr.,  after  having  gone  into  occupation,  in  that 
year  conveyed  his  interest  to  P.  Mc  V.  and  left  the  place. 


*P]iBSENT-J9ir  William  Buel  Richards,  Knt.,  0.  J.,  and  Ritchie, 
Strong,  Taschereau,  Foumier  and  Henry,  J.  J. 


Vmmarunt 
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1 878  SufaMqnen  tly  the  AppelLuKU  son  of  D.  JL  and  heffHU-Iaw  of  P.  F^ 

•enr^  took  a  oonreymnce  from  P,  Mc  V^  and  thereapoo  the  K«^ 
spondenu  heir-at-law  of  P.  i%  junr..  hrou^t  an  actSoo  in  eject- 
Fnociosr.  ment,  claiming  that  under  the  will  his  father  took  an  estate  tail 

"^  which  descended  to  him. 

The  Court  of  Queen's  Bench  gave  judgment  (1)  in  fiivor  of  the 
heir-at-law,  which  judgment  was  reversed  by  the  Court  of  Appeal 
tor  OnUario  (2). 

Htldn — On  appeal,  that  the  derise  by  the  testator  to  his  first  great 
grandson  being  Toid  for  remoteness,  and  there  being  no  intention 
to  give  to  P.  F^  yxDi^  any  estate  or  interest  independent  of^  or 
unconnected  with,  the  devise  to  the  great  grandson,  there  was 
no  valid  disposition  to  disinherit  the  heirat-Iaw,  and  therefore 
the  Plaintiff  was  not  entitled  to  recover.  iStnmgj  J.,  dissenting). 
Per  Ritchie^  J. — Where  the  rule  of  law,  independent  of  and  par- 
amount to  the  testator's  intentions,  defeats  the  devise  the  pro- 
per course  is  to  let  the  property  go  as  the  law  directs  in  cases 
of  intestacy. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  for 
Ontario^  on  api>eal  to  that  Court  from  the  Court  of 
Queen's  BenclL 

This  was  an  action  of  ejectment,  and  was  commenced 
by  writ  issued  on  the  23rd  July,  A.  D.  1875,  to  obtain 
possession  of  lot  13,  in  the  10th  concession  of  the 
township  of  Drummond^  in  the  County  of  Lanark, 

The  Plaintiff  claimed  title  to  the  premises  as  heir  of 
entail  of  Peter  Ferguson,  devisee  in  tail  male  under  the 
last  will  and  testament  of  Peter  Ferguson^  his  father, 
deceased. 

The  Defendant,  besides  denying  the  title  of  the  Plain- 
tiff, claimed  the  land  as  heir-at-law  of  Peter  Ferguson^ 
senior,  his  grandfather.  The  Defendant  further  claimed 
title  by  length  of  possession  and  by  conveyance  from 
Peter  Mc  Vicar j  who  derived  title  as  devisee  under  the 
will  of  Peter  Ferguson,  deceased. 

It  was  admitted  that  Peter  Ferguson  died  seised  of 

(1)  39  U.  C.  Q.  B.  232.  (2)  1  App.  R.  Ont.  452. 
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the  land  in  1849,  and  that  the  Defendant  was  his  heir-      ^878 
at-law.  FsRonaoir 

The  portion  of  the  will  in  controyersy  between  the  ferouioh. 
parties  reads  as  follows : —  

"  It  pleased  the  Lord  to  give  me  two  sons  equally  dear 
to  my  heart ;  to  give  them  eqnal  justice,  I  leave  all  my 
land  to  the  first  great  grandson  descending  from  them 
by  lawful  ordinary  generation  in  the  mascxdine  line,  to 
him  I  bequeath  it,  and  to  him  I  will  that  it  pass  free  of 
any  encumbrance,  except  the  burying  ground  and  the 
quarter  of  acre  for  a  place  of  worship.  To  Duncan  Fergu- 
son^  my  son,  I  bequeath  my  family  bible,  and  five  shil- 
lings over  and  above  what  I  have  done  for  him  * 
*  *  To  Peter  Ferguson,  my  son,  I  bequeath  my 
implements  belonging  to  my  feam,  and  to  occupy  the 
fSftrm  and  answer  State  dues  and  public  burdens 
himself,  and  the  lawful  male  offspring  of  his  body  until 
the  proper  heir  are  come  of  age  to  take  possession,  but 
Peter  himself  and  all  are  restricted  and  prohibited  from 
giving  any  wood  or  timber  whatsoever  kind  away  off 
the  land,  or  bringing  any  other  family  on  to  it  but  his 
own.  But  if  he  leaves  a  situation  so  advantageous,  and 
cannot  maintain  himself  upon  it,  "^  "^  "^  I 
appoint  Peter  Mc  Vicar,  my  grandson,  to  take  charge  of 
the  whole  place — farm,  and  all  that  i>ertains  to  it — and 
occupy  the  same  for  his  own  benefit  and  advantage^ 
according  to  the  forementioned  restrictions  and  condi- 
tions,  until  the  heir  be  of  lawful  age,  a&  aforesaid." 

yt  hen  the  testator  died  in  1 849,  Duncan  was  the  elder 
son,  Peter  was  the  second  son,  and  Peter  Mc  Vicar  was 
the  son  of  a  sister ;  the  land  at  the  time  was  subject  to 
a  lease,  which  expired  in  1857.  At  the  expiration  of 
the  lease,  Peter  Ferguson,  the  son  of  the  testator,  went 
into  occupation  of  the  land.  On  the  24th  August,  1857, 
he  conveyed  to  Peter  Mc  Vicar,  the  grandson,  who  is 
named  in  the  will. 
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1878         Xhe  Defendant,  son  of  Duncan  Ferguson^  besides  being 
Fbrouson  the  heirat-law  of  the  testator,  proved  a  deed  to  himself 

FEBouaow  ^^  *^®  ^^^^  froia  Peter  Mc  Vicar. 

Peter  Ferguson,  jnnr.,  died  in  1864,  leaving  as  his 

only  child  the  Plaintiff. 

At  the  trial  (Fall  Assizes,  1875)  before  Patterson,  J., 
without  a  jury,  a  verdict  for  the  Plaintiff  was  entered 
on  the  ground  that  the  devise  to  Peter  Ferguson,  junr^ 
created  an  estate  tail  male  in  him,  that  the  estate  tail 
had  not  been  barred,  and  that  the  Defendant  had  not 
made  out  his  defence  under  the  Statute  of  limitations. 

A  rule  nisi  was  obtained  to  enter  a  verdict  for  the 
Defendant,  which  was  afterwards  made  absolute  by  the 
Court  of  Queen's  Bench. 

The  Plaintiff  then  appealed  to  the  Court  of  Appeal 
for  Ontario,  which  reversed  the  judgment  of  the  Court 
of  Queen's  Bench. 

Mr.  MacLennan,  Q.C.,  and  Mr.  Burdett,  for  Appellant : 

There  was  no  great  grandson  at  the  death  of  the  tes- 
tator, so  the  will  is  void  either  as  a  lapsed  devise  or  for 
remoteness.  The  will  reads  as  follows  : — "To  Peter 
Ferguson,  my  son,  I  bequeath  my  implements  belonging 
to  my  ixtm,,  and  to  occupy  the  farm,  and  answer  State 
dues,  &;c.,  and  the  lawful  male  offspring  of  his  body 
until  the  proper  heir  are  come  of  age,  &c."  These  are 
the  words  relied  on  by  the  Respondent  as  giving  to  Mb 
ancestor  the  estate  tail.  The  central  object  of  the  testa- 
tor was  to  give  the  estate  to  his  great  grandchild  and 
the  other  directions  were  merely  ancillary  to,  and  not 
in  substitution  for,  the  principal  devise,  the  one  having 
failed  the  other  necessarily  failed  along  with  it.  The 
effect  of  this  is  that  the  testator  died  intestate.  If  the 
child  had  been  in  being  when  the  testator  died,  he 
would  have  taken  the  estate  as  a  vested  estate  in  fee; 
not  having  been  bom,  however,  the  devise  was  execn- 
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tory,  to  take  effect  when  the  child  was  bom :  Jarman  on      1878 
Wills  (1).     It  is  not  limited  to  take  effect  daring  or  at  Ferousoit 
the  determination  of  the  supposed  estate  tail.    Suppose  „    ^• 
the  alleged  estate  tail  to  terminate  to-day,  the  child's      — 
estate  would  not  arise  because  he  is  not  yet  in  being, 
but  the  estate,  if  good,  must  wait  till  then  and  be  tied, 
and  we  have  an  estate  infringing  the  rule  of  perpetuities 
and  incapable  of  being  barred.     It  follows  that  the 
estate  to  the  child  is  void. 

Moreover,  the  devise  to  the  grandson  being  a  present 
gift,  it  follows  that  there  can  be  no  present  gift  to  Peter 
Ferguson,  otherwise  there  would  be  two  gifts  of  the 
same  property  to  the  same  person  to  take  effect  concur- 
rently, which  is  impossible  and  repugnant. 

The  provisions  with  respect  to  Peter  Ferguson  and 
Peter  Mc  Vicar  are  made  upon  the  supposition  that  the 
gift  to  the  grand  child  has  taken  effect,  which  makes  it 
clear  that  these  persons  were  to  take  no  estate,  but  were 
to  be  made  guardians  or  caretakers  of  the  property  of 
another  during  his  minority.  To  hold  that  the  devise 
to  the  grandson  is  executory,  is  to  change  and  invert 
the  whole  frame  and  structure  of  the  will,  to  invert  and 
re-arrange  its  parts  to  contradict  the  plainly  expressed 
intention,  and  to  put  a  fanciful  construction  upon  it. 

The  Appellant  contends,  therefore,  that  the  result  is 
that  testator's  scheme  with  regard  to  his  property  has 
fallen,  and  the  subsequent  provisions  in  the  will,  being 
solely  to  carry  into  effect  the  main  object  of  the  will, 
cannot  be  given  primary  importance,  so  as  to  make  a 
will  the  testator  never  intended.  The  learned  counsel 
referred  to  Christie  v.  Gosling  (1) ;  Countess  of  Harring- 
ton V.  Earl  of  Harrington  (2) ;  Marcon  v.  Ailing  (8) ; 
McKidd  V.  Brown  (4) ;  and  Shaver  v.  Jamieson  et  al 

(1)  Vol.  1,  p.  820  (Ed.  1861).  (4)  5  Grant  562. 

(2)  L.  R.  1  H.  L.  279,  295.  (5)  5  Grant  633. 

(3)  L.  R.  5  H.  L.  87,  99.  (6)  25  U.  C.  Q.  B.  156. 
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1879  Mr.  Betkune,  Q.C^  for  ResprndeiLt : 

FcBGCiojr  A  mere  presence  of  a  doubt  in  the  minds  of  the  Court 
FncrMv.  ^'^^  ^^o^  justify  them  in  holding  a  will  void,  they  should 
struggle  against  an  intestacy.  It  is  clear  the  testator 
did  not  intend  an  intestacy.  The  paramount  idea  was 
to  keep  the  property  in  his  family  as  long  as  possible. 

Now,  the  devise  to  the  great  grandson  is  either  void 
for  remoteness,  or  gives  an  executory  devise  to  such  great 
grandson,  and,  for  the  purpose  of  determining  who 
should  succeed  in  this  action,  it  matters  not  which  view 
is  adopted.  In  either  view  the  proper  construction  is 
that,  an  estate  tail  was  given  to  Peter  Ferguson,  Tudor^s 
L.  U.  B.  P.  (1) ;  Jardine  v.  Wilson  (2) ;  Re  Shaver  (3) ; 
It  must  be  assumed  that  the  testator  intended  to  devise 
his  whole  estate,  Com,  S.  D.  C,  ch.  82,  sec.  12.  This 
construction  will  best  effectuate  the  intention  of  the 
testator,  as  it  may  happen  that  from  Peter  may  issue  the 
first  great  grandson  of  his  sons.  In  any  case  it  will 
more  nearly  effectuate  it  than  any  other  construction, 
and  upon  the  doctrine  of  cypris,  the  Court  will  give 
effect  to  it.  Stackpoole  v.  Stackpoole  (4) ;  Tudor*$  L.  C.  B. 
P.  (5). 

The  deed  from  PeterFerguson  to  Peter  Mc  Vicar  was  not 
operative  to  bar  the  entail,  because  it  was  not  registered 
within  six  months  after  the  date  of  execution.  Cons. 
S.  U.  C,  ch.  88,  sec.  31  The  deed  does  not  profess  to 
operate  upon  anything  more  than  the  estate  and  interest 
of  Peter  Ferguson,  the  grantor,  and  so  would  not  oper- 
ate under  the  statute  to  bar  the  entail. 

The  term  ''  offspring,"  used  in  describing  the  gift  to 
Peter,  is  synonymous  with  heirs  of  the  body.  Thompni* 
V.  Beasley  (6) ;  Jarman  on  Wills  (*7) ;  Allen  v.  Markle  (8;. 

(1)  Pp.  531,  536.  (5)  Pp,  344,  426. 

(2)  32  U.  C.  Q.  B.  498.  (6)  3  Dpbw.  7. 

(3)  3Chy.  Chamber's  Rep.  Ont  380.  (7)  2  VoL  p.  89. 

(4)  4  Dr.  and  War.  350.  (8)  36  Pen.  K.  117. 


J 
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There  is  nothing  to  show  that  the  whole  estate  was  to      1^78 
be  withdrawn  from  Peter ;  on  the  contrary,  the  terms  FaBouscm 
used,  coupled  with  the  absolute  bequest  of  the  chattels  «    ^• 

to  Peter,  shows  an  intention  to  vest  some  beneficial  en-      

joyment  in  Peter.    Is  there  an  estate  tail  to  Peter  ?    If 
so,  it  does  not  matter  what  the  nature  of  devise  oyer  is. 


Mr.  MacLennatiy  Q.  0.,  in  reply. 

Ritchie,  J. : — 

The  Plaintiff  claims  title  to  the  premises  in  contro- 
versy in  this  suit  as  heir  of  entail  of  Peter  Ferguson^ 
deceased,  who,  he  alleges,  was  devisee  in  tail  male  under 
the  last  will  of  Peter  Ferguson,  his  father,  also  deceased, 
who  died  seized  in  1849. 

Defendant  claims  the  land  as  heir-at-law  of  Peter 
Ferguson,  senior,  his  grandfather. 

The  only  question  for  our  consideration,  in  the  view 
I  take  of  this  case,  is,  did  Peter  Ferguson  take  an  estate 
tail  under  the  will  of  Peter  Ferguson,  senior,  his  father  ? 
If  this  is  answered  in  the  negative,  then  the  Defendant, 
being  the  heir-at-law  of  Peter  Ferguson,  senior,  cannot 
be  disturbed  in  his  possession  of  the  premises. 

It  is  not  to  be  wondered  at  that  the  very  extraordinary 
will  of  this  apparently  eccentric  testator  should  have 
given  rise  to  litigation.  The  clause  of  the  will  we  have 
to  consider  is  in  these  words  : 

Secondly,  It  pleased  the  Lord  to  give  me  two  sons  equally  dear  to 
my  heart  j  to  give  them  equal  justice,  I  leave  all  my  land  to  the  first 
great  grandson  descending  from  them  by  lawful  ordinary  generation 
in  the  masculine  line,  to  him  I  be^jueath  it,  and  to  him  I  will  that  it 
pass  free  of  any  encumbrance  except  the  hurrying  ground  and  the 
quarter  of  acre  for  a  place  of  worship.  To  Duncan  Ferguson,  my  son, 
I  bequeath  my  family  bible  and  five  shillings  currency,  over  and 
above  what  I  have  done  for  him,  with  my  blessing  and  prayer  for  him 
that  by  grace  he  will  be  able  to  make  the  best  use  of  his  portion,  &c. 

*llie  Chief  Justice  was  absent  when  judgment  was  delivered* 


1878 
*  June  3,  4. 
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1878      To  Peter  Ferguionj  my  son,  I  bequeath  wty  impUmeniM  belangiMg  I0 
fny/arm,  and  to  occupy  the /army  and  answer  state  dues  and  public 


^^  T)urden8  himself,  and  the  lawful  male  offtpring  of  his  body  until  He 

Fbroumx.  proper  heir  are  come  of  age  to  take  possetnonj  bat  Peter  himself  and 
"""""  ail  are  restricted  and  prohibited  from  giving  any  wood  or  timber  of 
whatsoever  kind  off  the  land  or  bringing  any  other  iamily  on  to  it  bat 
his  own.  But  if  he  leaves  a  situation  so  advantageoos  and  cannot 
maintain  himself  upon  it — ^painful  and  humbling  thou^t  of  him  fiul- 
ing — but  in  case  this  happening,  I  appoint  Peter  MeViearj  my  grand- 
son, to  take  charge  of  the  whole  place — ^farm,  and  all  that  pertains  to 
it — and  occupy  the  same  for  his  own  benefit  and  advantage,  accord- 
ing to  the  forementioned  restrictions  and  conditions  until  ihe  heir  be 
of  lawful  age  ae  aforeeaid. 

Peculiar  as  this  devise  may  be,  I  do  not  think  it  Ib 
unmeaning  or  incomprehensible,  and  I  have  not  much 
difficulty  in  arriving  at  a  conclusion  as  to  what  the 
testator  desired  to  accomplish,  but  the  difficulty  I  find 
in  the  way  of  giving  effect  to  his  wishes  is,  that  the 
law  will  not  allow  him  to  carry  his  intentions  into 
effect  in  the  manner  in  which  he  has  sought  to  do  it,  or, 
in  other  words,  to  do  what  he  desired  to  do  and  thought 
he  was  doing,  inasmuch  as  his  devise  cannot  be  brought 
within  the  rules  of  law.  He  violated  the  rule  against 
perpetuities,  and  his  devise  to  the  first  great  grandson 
of  his  sons  is,  in  my  opinion,  consequently  of  no  effect, 
being  void  for  remoteness. 

Mr.  Justice  Cresswelly  in  Lord  Dungannon  v.  Smith  (1), 
states  the  rule : — 

It  is  a  general  rule,  too  firmly  established  to  be  controverted,  that 
an  executory  devise  to  be  valid  must  be  so  framed  that  th«  estate 
devised  must  vest,  if  at  all,  within  a  life  or  lives  in  being  and 
21  years  after  ;  it  is  not  sufficient  that  it  may  vest  within  that 
period,  it  must  be  good  in  its  creation ;  and  unless  it  is  created  in 
such  terms  that  it  cannot  vest  after  the  expiration  of  a  life  or  lives  in 
being,  and  21  years  and  the  period  allowed  for  gestation,  it  is  noi 
vahd,  and  subsequent  events  cannot  make  it  so. 

Cioncurred  in,  as  accurately  expressed,  by  the  Master 
of  the  Soils  in  Merlin  v.  Belgrave  (2). 

(1)  12  CI.  &  F.  563.  (2)  25  Beav.  133,  134. 
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In  construing  a  will,  and  more  particularly  one  writ-       18T8 

ten  by  an  unskilled  person  (and  this  will  bears  conclu-  Ferguson 

sive  internal  evidence  that  it  did  not  come  from  the  ^    ^• 

FsRousoir. 

hands  of  a  lawyer,  but  was  the  testator's  own  produc-      

tion,)  reading  the  will  as  indicated  on  the  rule  laid 
down  by  the  Lord  Chancellor  in  Young  y.  Robertson  {I) 
that : — 

The  primary  duty  of  a  Court  of  Construction  in  the  interpretation 
of  wills  is  to  give  to  each  word  employed,  if  it  can  with  propriety 
receive  it,  the  natural  ordinary  meaning  which  it  has  in  the  vocabu- 
lary of  ordinary  life,  and  not  to  give  words  employed  in  the  vocabu- 
buy  of  ordinary  life  an  artificial,  secondary,  and  technical  moaning, 

the  first  inquiry  naturally  is  what  was  the  idea 
upx>ermost  in  the  mind  of  the  testator  ?  What  was  the 
primary  and  principal  object  he  was  seeking  to  accom- 

I 

plish  as  indicated  by  the  language  he  has  used  ? 

I  think  it  certainly  was  not  in  this  case  to  create  and 
vest  in  Peter  an  estate  tail,  and,  contingent  and  depend- 
ent thereon,  to  give  to  the  first  great  grandson  oi  Duncan 
and  Peter  an  estate  by  wav  of  executory  devise.  If  we 
take  his  own  words  in  their  ordinary  signification,  his 
primary  object  was  to  give  equal  justice  to  the  two  sons 
which  it  had  pleased  God  to  give  him  equally  dear  to 
his  heart  That  equal  justice  appears  to  have  been  to 
deprive  both  sons  of  the  property,  and  to  alter  the  re- 
gular course  of  descent,  and  select  from  the  descendants 
of  his  sons  the  person  who  should  become  his  "  proper 
heir  "  to  inherit  his  estate,  and  having  made  such  selec- 
tion, under  the  impression,  doubtless,  that  he  could 
legally  do  so,  he  used  plain  and  unambiguous  language, 
which  I  cannot  doubt  he  supposed  capable  of  accom- 
plishing his  purpose  ;  and  having  named  an  heir  so  re- 
mote, his  second  and  subsiduary  object  seems  naturally 
enough  to  have  been  to  make  provision  for  the  occu- 
pancy and  care  of  the  estate  until  the  heir  so  selected 

(1)  4  Mac  Queen,  House  of  Lord's  cases,  325. 
34 


506  SUPRHM.E  COURT  OF  CANADA, .    [VOL-  IL 

1878  should  arrive  at  lawfid  age  to  take  possession.  These, 
Fkbo^st  I  think,  were  the  primary  and  secondary  considerations 
p    ^'        operatinir  on  the  mind  of  the  testator  when  he  drew  the 

will.     Had  he  selected  his    grandson  Peter  Mc  Vicar 

(then  14  years  old,  named  in  the  will)  as  his  proper 
heir,  he  wonld  have  accomplished  his  object ;  the  devise 
to  him  would  have  been  good  ;  the  provisions  for  oocn- 
pancy  and  care  of  the  property  woold  have  been  rea- 
sonable, and  could  have  taken  effect  without  repugnancy 
and  without  any  necessity  for  transposing  a  sentence  or 
for  eliminating  one  word  from  the  will.  In  such  a  case, 
what  pretence  could  there  have  been  for  contending 
that  the  devise  should  be  transi)Osed,  and  that  Peter,  the 
son,  should  take  an  estate  tail  and  Peter,  the  grandson, 
only  a  contingent  estate.  To  have  so  held  would  simply 
have  been  to  put  it  in  Peter's,  the  son's,  power  to  de- 
prive Peter,  the  grandson,  of  his  inheritance,  and  so  fruB- 
trate  the  testator^s  intentions.  Does  this  not  show  that 
the  language  of  the  will  is  capable  of  a  consistent  con- 
struction without  any  transposition  or  elimination,  and 
was  capable,  by  giving  effect  to  all  the  language  of  the 
testator  as  used  by  him,  of  carrying  into  effect  his  obvi- 
ous intentions,  provided  always  the  law  would  allow 
him  to  do  what  he  desired  to  effect. 

Every  will  must  be  construed  according  to  the  inten- 
tion of  the  testator,  and  I  cannot  escape  the  conclusion 
that  the  intention  of  the  testator  was  to  base  the  occu- 
pancy by  Peter,  his  son,  on  the  previous  devise  to  the 
first  great  grandchild  of  his  sons,  that  is  to  say,  to 
make  it  ancillary  thereto,  and  consequently  dependent 
thereon ;  and  I  can  discover  no  intention  to  give  to 
Peter  Ferguson  any  estate  or  interest,  independent  ot 
or  unconnected  with,  the  devise  to  the  great  grand 
child. 

No  doubt,  in  this  case  the  testator  did  not  intend  to 
die  intestate,  but  it  is  not  enough  that  the  will  exhibits 
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an  intention  to  disinherit  the  heir-at-law,  there  must  be      ^878 
a  valid  dispostion  of  the  property  in  favor  of  some  Frrocson 
other  party.    Here  the  testator  has  attempted  to  make  „    ^' 

such  a  disposition,  but  has  failed,  simply  because  such      

a  devise  as  he  made  could  not  take  effect,  the  law  not 
sanctioning  or  sustaining  such  a  disposition.  It  is  clear, 
then,  that  the  intention  of  the  testator  cannot  be  carried 
into  effect,  because  the  first  great  grandson  descending 
firom  his  sons  cannot  be  what  the  testator  calls  the 
"  proper  heir."  As  to  the  final  disposition  of  the  pro- 
perty, the  testator  appears  to  have  had  only  one  intent, 
and  that  was  that  this  "  first  great  grandson "  should 
be  the  "  proper  heir  to  it,"  and  he  appears  to  me  to  have 
made,  as  I  have  said,  the  other  provisions  subordinate 
thereto,  viz. :  that  the  property  should  be  taken  charge 
of  until  such  "  proper  heir  "  came  of  age  to  take  posses- 
sion, and  for  remunerating  the  person  to  whom  the 
charge  is  so  confided,  authorizing  him  to  occupy  the 
same  for  his  own  benefit  and  advantage  until  such  heir 
be  of  proper  age,  but  restraining  and  prohibiting  who- 
soever may  be  so  occupying  and  in  charge  "  from  giving 
any  wood  or  timber  of  whatsoever  kind  away  off  the 
land,  or  bringing  any  other  family  on  it  but  his  own  ;" 
and,  in  case  of  the  first  person  named  to  whom  such 
charge  was  confided  ^'leaving  a  situation  so  advan- 
tageous and  unable  to  maintain  himself  upon  it,''  ap- 
pointing another  in  his  place  under  the  same  restric- 
tions and  conditions,  language  indicating,  in  my  opinion, 
an  occupation  or  employment  in  connection  with  the 
property  as  caretaker,  rather  than  the  idea  of  ownership 
of,  or  title  to,  or  a  disposing  power  over,  the  property, 
and  therefore  these  conditions  seem  to  me  consistent  only 
with  the  idea  of  the  testator's  dealing  with  the  estate 
for  the  sole  purpose  of  vesting  it  in,  and  preserving  it 
for,  the  first  great  grandchild  as  the  proper  heir. 
But  the  devise  to  the  great  grandchild  being  void,  as 
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I  ^78  was  said  by  the  Master  of  the  Bolls  in  Rimtr  v.  Hardwiek 
KsAcciov  ^iK  in  respect  to  certain  clanses  in  the  will  he  was 
..    ^'        considtfrim?.  '^'thev  are  accessories  to  that  which  is  Toid, 

and  cannot  therefore  alter  the  oonstmctioii."    To  hold 

that  the  testator  intended  that  Ptter  FergmMom  should 
take  an  estate  tail,  is  to  my  mind  a  strained  constmo- 
tion«  supported  by  artificial  re*soning.  and  would  pro- 
duce results  never  contemplated  by  the  testator,  and 
instead  of  making  the  legal  consequences  dejiend  on 
the  construction,  make  the  construction  depend  on 
the  legal  consequences.  If  the  law  allowed  a  deTise 
under  the  circumstances  to  a  first  great  grandchild  to  take 
effect,  then  testator's  intentions  might  have  been  carried 
out  without  any  repugnancy,  or  without  rejecting  any 
regulations  or  conditions  imposed  by  the  testator.  It  is 
attempted  to  establish  the  tenancy  in  tail  by  transpos- 
ing the  devise  to  Peier.  and  reading  it  as  if  it  preceded 
the  devise  to  the  first  great  grandchild,  and  rejecting  or 
eliminating  from  the  devise  the  restrictions  and  condi- 
tions imposed  on  the  occupancy  of  Peter  Fergustm  as 
being  inconsistent  and  incompatible  with  an  estate  tail, 
the  estate  it  is  sought  to  confer.  While  no  doubt  words 
and  limitations  may  be  transposed,  if  warranted  by  the 
immediate  context  or  the  general  scheme  of  the  will, 
they  may  not  be  merely  on  a  conjectural  hypothesis  of 
the  testator's  intention,  however  reasonablean  oppositicm 
to  the  plain  and  obvious  sense  of  the  language  of  the  in- 
strument ii).  On  the  contrarv,  the  obvious  intent  of 
the  language  must  be  adhered  to.  even  though  it  rendeis 
the  will  inoperative,  unless,  indeed,  the  transpositiiHi 
brings  out  the  true  intent  of  the  testator,  and  tliiis  ren- 
ders what  was  before  obscure  clear,  for  if  the  transposi- 
tion leaves  the  same  uncertainty,  only  giving  a  differait 
import,  it  is  not  allowable.    Mr.  Redfield  (3)  saya : — 

(1^  1  Bear.  ;;5b».  (2)  IS  Ve&368,19  id.  652;2Mer.2^ 

13>  VoL  1,  p.  432. 
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If,  however,  it  gives  effect  to  all  the  provisions  of  the  will,  and       1878 

renders  them  all  harmonious  and  consistent  both  with  each  other  and  p.  ^^"''^ 
with  the  general  purpose  and  intent  of  the  will,  it  affords  very  satis-  ^ 

factory  ground  of  presumption  tliat  it  reaches  the  source  of  the  diffi-  Fbbouson. 
culty  and  explains  the  mode  in  which  it  arose.  ■""" 

In  Chambers  v.  Brandsford  (1)  the  Lord  Chancellor 
says  :  — 

Lord  Hardunck  (2)  lays  down  the  rule  for  the  construction  of  wills 
thus,  that  the  words  are  often  transposed  to  make  sense  of  a  will, 
otherwise  insensible,  and  to  make  it  take  some  effect  rather  than  be 
totally  void,  but  in  no  case  where  the  words  are  plain  and  sensible  is 
a  transposition  made  in  order  to  create  a  different  meaning  and  con- 
struction, much  less  to  let  in  different  devisees  and  legatees. 

Here,  it  is  clear,  the  transposition  proposed  and  con- 
struction contended  for,  not  only  fail  to  give  effect  to 
the  evident  primary  object  of  the  testator,  bnt  render 
quite  inoperative  provisions  and  restrictions  which  the 
testator,  no  doubt,  deemed  substantial  and  necessary  to 
carry  out  his  views  in  favor  of  the  object  of  his  bounty, 
the  proper  heir. 

The  provisions  of  the  will  are,  it  seems  to  me,  entirely 
inconsistent  with  this  idea  of  the  creation  of  an  estate 
tail,  and  first  the  devise  to  the  first  great  grandson — 
'*  to  him  I  bequeath  it,  and  to  him  I  will  that  it  pass 
free  from  any  incumbrance,  except  ih^  burying  ground 
and  the  quarter  pf  an  acre  for  a  place  of  worship,"  is  quite 
inconsistent  with  a  devise  of  an  estate  in  tail  male  to 
Peter,  and  the  bequest  to  Peter  of  '*  the  implements 
belonging  to  my  farm,''  but  as  to  the  farm  itself,  simply 
"  to  occupy  the  farm."  The  restricting  and  prohibiting 
the  supposed  tenant  in  tail  from  giving  any  wood  or 
timber  of  any  kind  away  off  the  land,  or  bringing  any 
other  family  on  it  but  his  own,  admittedly  inconsistent  to 
sustain  the  construction,  must  all  be  eliminated ;  so  the 
condition,  that  in  case  Peter  abandons  the  occupation,  or, 
in  the  words  of  the  testator,  *'  leaves  a  situation  so  advan- 

(1)  9  Ves.  652.  (2)  2  Ves.  74. 
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1878  tageous  and  cannot  maintain  himself  upon  it,"  he  is  to 
FERouaoN  lose  his  situation ;  that  is  to  say,  in  case  he  leaves  the 
^     ^\       situation,  the  appointment  of  Peter  iIfcF«car,  his  grand- 

son,  "  to  take  charge  of  the  whole  plac6  and  occupy  the 

same  for  his  own  benefit  and  advantage,  according  to 
the  same  restrictions  and  conditions  until  *  the  heir '  be 
of  lawful  age,"  being  also  inconsistent,  it  is  said,  must 
likewise  be  cast  aside. 

The  prominent  fact  that,  at  all  events,  there  should  be 
a  proper  heir  who  should  have  the  estate  and  the  pos- 
session of  it  when  he  came  of  age,  taken  in  connection 
with  the  fact  that  JPeter^  if  he  was  tenant  in  tail,  could 
dispose  of  the  property  absolutely  and  bar  the  entail, 
and  so  make  the  disposition  equivalent  to  a  devise  to 
himself  absolutely,  and  enable  him  to  prevent  the  pos- 
sibility of  the  property  ever  reaching  the  proper  heir, 
supposing  he  could  take  by  way  of  executory  devise,  is 
certainly  also  inconsistent  with  the  testator's  intention 
of  establishing  his  own  proper  heir,  though  I  am  free  to 
admit  that  if  there  was  a  plain  expression  of  intention, 
we  ought  to  disregard  altogether  the  l^[al  consequences 
which  may  flow  from  the  nature  and  qualities  of  the 
estate,  when  such  estate  is  once  collected  from  the  words 
of  the  will  itself  (1),  and  construe  the  will  without  re- 
ference to  the  possible  contingency  of  carrying  that 
intention  into  effect.  But  again,  if  Peter  should  not  bar 
the  entail,  and  he  had  lawful  male  offspring,  and  his 
brother  Duncan  had  the  same,  and  the  first  great  grandson 
was  Duncan's  offspring,  the  offspring  of  Peter  would 
take,  as  heir  of  entail,  to  the  exclusion  of  the  testa  tor  s 
"  proper  heir,"  the  devise  to  whom,  by  way  of  executoiy 
devise,  being  equally  void  for  remoteness.  All  this 
would  be  entirely  inconsistent  with  the  testator's  de- 
clared intent.  Again,  I  think  the  will  should  not  be  alte^ 

(1)  Scarborough  v.  Scmillt^  3    Chelmsford  in  jl/iliiMon  v.  £b^, 
A.  &  E.  897 ;   adopted  by  Lord    10  H.  L.  330. 
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ed  and  mutilated  so  as  to  justify  a  construction  which      ^$78 
would  give  an  estate  tail  to  Peter^  because  the  inten-  Fbrouson 
tions  of  the  testator  would  by  no  means  be  thereby  „    ^' 

accomplished,  for  never,  except,  so  far  as  I  can  discover,  in      

the  event  of  one  most  remote  and  most  uncertain  con- 
tingency, could  the  estate  ever  come  to  the  "proper 
heir,"  and  that  is,  if  Peter  had  children  and  only  one 
great  grand-child,  and  John  had  no  great  grand-child 
older  than  Peter's,  and  the  estate  had  not  been  barred 
in  the  meantime — then  the  estate  would  certainly  vest 
in  the  eldest  great  grand-child  of  the  two  sons,  hut  then, 
as  tenant  in  tail,  and  not  as  the  proper  heir  of  the  tes- 
tator, in  which  right  it  was  the  testator's  evident  wish 
and  intention  he  should  take,  and  not  necessarily  when 
he  should  come  of  age.  These  considerations  convince 
me  that  the  testator  never  contemplated  the  creation  of 
an  estate  from  which  such  consequences  would  flow ; 
and  if  the  creating  an  estate  will  not  necessarily  effect 
the  object  the  testator  sought  to  accomplish,  the  con- 
struction that  creates  such  an  estate  cannot,  I  think,  be 
the  right  one. 

There  was,  no  doubt,  an  intention  to  disinherit  the 
heir-at-law,  but  it  was  not,  in  my  opinion,  by  giving  an 
estate  tail  to  Peter,  the  younger  son,  which  would  be 
anything  but  equal  justice  to  the  brothers,  even  with 
the  curious  views  of  equal  justice  entertained  by  the 
testator,  but  the  intention  was  to  exclude  the  heir-at- 
law  only  for  the  purpose  of  substituting  another  in  his 
place,  and  this  the  testator  attempted  to  do  by  provid- 
ing in  substitution  of  the  heir-at-law  the  first  great 
grandson  of  his,  the  testator's,  two  sons  as  "  the  proper 
heir,' '  and  as  he  failed  to  substitute  one  whom  the  law 
would  allow  to  take,  we  should,  if  we  adopted  a  con- 
struction that  will  give  to  Peter  an  estate  tail,  to  use 
the  words  of  Lord  Cranworth  in  Hall  v.  Warren  (1)  : 

(1)  9  H.  L.'433. 
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1878  Be  acting  in  contravention  of  the  well-known  rule  that  the  heirat- 

^  ^^"^^       law  is  not  to  be  disinherited,  except  when  the  property  of  his 

ff^         ancestors  has  been  clearly  and  unambiguously  given  away  from  hhn. 

FKauusoN,  We  cannot  make  a  new  will  for  the  testator  simply  because  the  rules 

""""■       against  perpetuity  prevent  his  will  from  being  carried  out. 

And  as  was  aptly  remarked  by  the  Yice  Chancellor 

in  Mannery  v.  Bevoy  (1), 

Tho  rules  of  construction  cannot  be  strained  to  bring  a  devise  or 
be(iuest  within  the  rules  of  Law. 

The  fact  that  the  testator  did  not  foresee  all  the  con- 
sequences of  his  disposition  is  no  reason  for  varying  it. 
I  do  not  think  this  or  any  other  court  has  a  right  to 
re-cast  the  will  and  give  effect  to  it  by  creating  an  estate 
the  testator,  I  think,  never  intended  should  exist ;  be- 
cause, by  so  doing,  the  intentions  of  the  testator  may,  on 
tho  one  hand,  by  possibility,  be  approximately  realized, 
while,  on  the  other  hand,  the  estate  may,  with  much 
more  probability,  go  in  a  direction  wholly  at  variance 
with  the  intentions  of  the  testator,  and  this,  too,  to 
the  disinheriting  of  the  heir-at-law,  who  is  not  to  be 
disinherited  without  an  express  devise  or  necessary 
implication.  We  are  not  to  make  a  will  for  the  testator, 
but  simply  to  expound  the  will  he  has  made,  and  this 
will,  so  made,  must  be  construed  according  to  the 
plain  meaning  and  intention  of  the  testator,  notwith- 
standing that  the  result  of  so  constming  it  may  be  to 
defeat  the  object  which  he  had  in  view.  This  was  ex- 
emplified in  the  case  of  Cunlife  v.  Brancker  (2),  in 
which  case,  Jessel,  M.  R.,  says : — 

All  I  have  to  do  is  to  construe  the  instrument  fairly,  find  out  what 
it  means,  and  then  to  apply  the  established  rules  of  law  to  the  in- 
strument, and  SCO  what  the  effect  will  be.    I  am  sorry  to  say for  it 

disappoints  in  this  case  the  intention  of  the  testator — ^ihat  I  cannot 
bring  myself  to  doubt  what  the  meaning  of  this  will  is.  The  only 
point  in  contest,  is  whether  the  legal  fee  in  an  undivided  moiety  of 
freehold  land  is,  or  is  not,  vested  in  certain  trustees.    Now,  apart  from 

(1)  8  Hare  48.  L.  K.  3  Ch.  Div.  393  j  35  L.  T. 

(2)  46  L.    J.    Ch.    Div.    128;    N.  S.  578. 
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the  rale  of  law  about  the  failure  of  contingent  remainders,  I  think  I        1878 
may  venture  to  say  that  no  human  being  who  understood  anything  p-^T^- 
about  real  property  law  would  entertain  a  doubt  about  the  meaning         t;. 
of  this  will.     How  far  judges  may  be,  or  ought  to  be,  able  to  defeat  a  FMaavaov, 
rule  of  law  of  which  they  disapprove,  I  cannot  say.    I  think  it  is  the       """■" 
duty  of  a  judge  not  to  allow  himself  to  be  so  influenced,  but  to  con- 
strue the  instrument  in  a  proper  way,  to  arrive  at  its  meaning  in- 
dependently of  the  results,  and  then  apply  the  law.    This  has  been 
laid  down  over  and  over  again  with  regard  to  another  rule  of  law — 
the  rule  against  remoteness  or  perpetuity — ^but  I  do  not  see  that,  be- 
cause, in  the  opinion  of  the  judge,  the  one  rule  of  law  is  reasonable 
and  the  other  unreasonable,  the  rules  of  construction  are  to  be 
altered. 

On  appeal,  James,  L.  J.,  8i>eaking  of  contingent  re- 
mainders, says : — 

That  is  the  Rule  of  Law,  and  we  cannot  help  it.    We  cannot  alter 

the  construction  of  the  instrument  to  avoid  or  evade  that  rule.    We 

must  construe  the  words  just  as  if  there  were  no  such  rule  of  law, 
and  then,  having  thus  ascertained  the  construction,  apply  the  rules 

of  law  to  the  instnunent  so  construed. 

In  Gordon  v.  Ghrdon  (1).  The  Lord  Chancellor  (Lord 
Hatherley)  said : — 

I  am  aware  that  if  there  be  a  doubtful  construction  of  a  will  the 
circumstances  of  the  case  may  be  used  to  guide  our  choice  )  but  we 
must  not  (as  has  been  done  in  another  class  of  cases  with  reference  to 
the  vesting  of  portions)  first  make  the  construction,  which  is  clear  in 
itself,  doubtftil,  in  order  to  make  what  we  think  a  more  reasonable  will 
for  the  testator.  It  is  not  enough  that  a  will  may  admit  a  forced 
construction.  Of  course,  if  it  would  not,  no  circumstances  could  alter 
the  words )  but  the  first  course  of  construction  is  to  read  the  will  in 
its  natural  grammatical  sense,  and  then  only,  if  that  fail  to  pro<luce 
a  clear  meaning,  to  look  out  for  some  other  possible  sense.  Where  a 
meaning  is  plain  and  clear,  grammatically,  no  other  should  be  sought 
for. 

Lord  Chelmsford : — 

I  admit,  of  course,  the  canon  of  construction  that  you  are  in  the 
first  place  to  determine  the  natural  and  ordinary  meaning  of  the 
words  employed )  and  to  this  you  must  adhere,  unless  other  parts  of 
the  will,  or  the  general  scope  and  object  of  it,  plainly  manifest  that 
the  testator  meant  them  in  a  different  sense. 

(1)  L.  R.  5  H.  L.  271. 
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1978  Lord  Cairns,  jmge  284  : 

I  uke  the  law  on  thi*  cxibject  to  hare  bei^n  expre^sMd  vith  miieli 


''  accurmcT  and  felicity  br  Lord  OonvyvrlA.  than  vfaoDi  zk>  jnd£«  more 

_[ '  ooiuwt^ntly  adhere<l  to  sound  and  ^xiicx  princxpSes  of  comtroction 


in  the  interpreution  of  will^.     In  the  case  of  AMott  v.  MidditUm  {\y, 
hfifnrh  thi*  Hoixne,  Lord  Cranwortk  speaks  thus : — 

"  ^liere.  by  acting  on  one  interpretation  of  the  words  used,  we  are 
driven  to  the  oonclosion  that  the  person  using  them  is  acting  caprici- 
outly,  witliout  any  intelligible  motire.  contrary  to  the  ordinarr  mole 
in  which  men  in  general  act  in  similar  cases,  then,  if  the  language 
a/lmitA  of  two  conittnictions,  we  may  reasonably  and  properij  adopt 
that  which  aroidii  these  anomalies,  even  thou^  the  construction 
a/lofjietfl  'iH  not  the  most  obvious  or  the  most  grammaticallr  accurate. 
But  if  the  words  used  are  unambiguous,  they  cannot  be  departed 
frrmi  merely  because  they  lead  to  consequences  which  we  consider 
capricious  or  even  harsh  and  unreasonable.*^ 

The  Lord  Chancellor  in  Dungannon  t.  Smith  (2) : 

If  we  were  to  adopt  this  construction  for  the  purpose  of  getting  out 
of  the  difficulty  arising  out  of  the  law  of  perpetuities,  we  should  be, 
in  fact,  as  I  consider,  making  a  perfectly  new  wfll  for  the  testator ; 
we  should  be,  in  tiie  first  instance,  translating  the  actual  will  into  a 
new  form,  and  we  should  be  putting  upon  that  will  a  constructioD 
which,  I  admit,  if  the  will  had  been  in  that  form,  would  have  becD 
the  true  and  just  construction.  I  never  can  lend  myself  to  a  mea- 
sure of  this  kind,  to  the  process  of  altering  the  frame  of  a  wiU  and 
the  phraseology  of  a  will  for  tiie  purpose  of  framing,  as  it  were,  a  new 
will,  in  order  to  put  a  construction  upon  it  to  obviate  the  difficulties 
arising  out  of  the  law  against  perpetuities. 

Brett^  J. ; — 

The  primary  rule  of  construction  is  to  give  effect^  if  possible,  to  the 
whole  will.  If  there  is  a  construction  which  will  ao  operate  without 
doing  violence  to  any  part  of  the  will  that  construction  ought  to  be 
adopted. 

I   agree  with  Montague   Smith,  J.,  in  Oravenor  v. 
Watkins  (8) : 

That  the  will  must  be  read  as  a  whole,  and  that  effect  is  to  be 
given  to  all  the  words  as  far  as  it  is  possible  to  do  so.  The  intention  of 
the  testator  can  only  be  arrived  at  by  considering  all  the  language  he 
has  employed. 

(1)  7  H.  L.  C.  89.  (2)  12  a  A  F.  625. 

(3)  L.  B.  6  C.  P.  508. 
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And  endeavoring  (as  he  did  in  that  case)  to  reach  the      1^78 
mind  of  the  testator  through  the  words  which  he  has  FBRonsox 
used,  I  have  come  to  the  conclusion,  when  a  testator  ^    *• 

makes  such  an  absurd  will  as  this  that  no^reasonable  or      

legitimate  construction  can  be  put  on  it,  which  will 
eyen  indirectly  or  remotely  effect  what  a  fair  reading  of 
the  language  used  leads  to  the  conclusion  the  testator 
desired  to  do,  and  the  rule  of  law,  independent  of,  and 
paramount  to,  the  testator's  intentions,  defeats  the  devise, 
if  the  testator's  selected  "  proper  heir "  cannot  get  the 
proi)erty,  I  can  discern  nothing  in  the  will  to  justify 
the  conclusion  that  the  testator  intended  the  property 
to  go  to  Peter  and  his  children ;  but  the  exact  opposite. 

I  adopt  the  language  and  ruling  of  the  learned  Ohan- 
cellor,  Lord  Campbell,  in  Hall  v.  Warren  (1),  and  say 
that : — 

Where  there  is  uncertainty  whether  the  property  has  heen  devised 
or  bequeathed  away  from  the  heir-at-law  or  next  of  kin,  the  wise  course 
has  been  to  let  the  property  go  as  the  law  directs  in  cases  of  intestacy. 

The  judgment  of  the  Court  of  Queen's  Bench  was,  I 
think,  correct,  and  should  be  confirmed,  and  the  judg- 
ment of  the  Court  of  Appeals  should  be  reversed,  and 
this  api>eal  allowed  with  costs. 

Strong,  J.  :— 

I  am  of  opinion  that  the  proper  construction  of  this 
will  is  that  which  has  been  placed  upon  it  by  the  Court 
of  Appeal,  namely :  That  Peter  Ferguson  took  an  estate 
tail,  subject  to  an  executory  devise  over  in  favour  of  the 
first  great  grandson  of  the  testator  in  the  line  of  either 
of  his  sons.  The  principal  object  of  the  testator  was 
manifestly  to  give  the  estate  in  question  to  his  first 
great  grandson.  The  other  provisions  of  the  will,  relat- 
ing to  the  disposition  of  the  land  until  the  estate  should 

(1)  9  H.  L.  427. 
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1878      vest  in  a  ^reat  grandBon,  are  sabaidiary  to  that  leading 

FsBoiTBoif  intention. 

„    "'  It  is  acardinal  role  of  constraction  ''  that  all  the  parts 

of  a  will  are  to  be  oonstroed  in  relation  to  each  other 

and  BO  as,  if  possible,  to  form  one  consistent  whole/' 

The  estate  limited  to  the  great  grandson  is  an  execu- 
tory derise,  and  not  a  remainder,  since  it  is  limited  to 
take  effect  in  abridgment  or  defeasance  of  the  prior 
estate  or  interest  given  to  the  testator's  son,  Peter 
Ferguson. 

Then,  the  only  possible  way  in  which  effect  can  be 
given  to  the  testator's  intention  of  giving  the  jyroperty 
to  his  great  grandson  is  by  holding  the  preceding  estate 
to  Peter  Ferguson  an  estate  tail.  An  estate  cannot  be 
limited  by  way  of  executory  devise  to  a  person  not  in 
esse  at  the  testator's  death,  unless  it  must,  of  necessity, 
vest  within  a  life  or  lives  in  being  and  twenty-one 
years  afterwards. 

This  is  now  the  established  rule  against  perpetuities, 
as  finally  settled  by  the  House  of  Lords  in  the  case  of 
Cadell  V.  Palmer  (1).  The  only  exception  to  that  rule 
is  when  an  estate,  which  would  otherwise  be  too 
remote,  is  limited  to  take  effect  immediately  on  the 
determination  of  an  estate  tail,  ''because  the  power 
which  resides  in  the  owner  of  the  estate  tail  to  destroy 
all  posterior  limitations,  executory  as  well  as  vested,  by 
means  of  a  disentailing  conveyance,  takes  the  case  out 
of  the  mischief  of,  and  consequently  out  of  the  rule 
against,  perpetuities."  The  devise  to  the  great  grandson 
must,  therefore,  be  held  void  for  remoteness,  unless  the 
provision  of  the  will  directing  the  occupation  by  Peter 
Ferguson,  the  testator's  son,  can  be  held  to  give  him  an 
estate  tail.    That  provision  is  in  these  words : — 

To  Peier  Ferguson,  my  son,  I  bequeath  my  implements  belonging 
to  my  farm,  and  to  occupy  the  farm  and  answer  State  duee  and 

(1)  1  C.  A  F.  372. 
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public  burdens  himself,  and  *tlie  lawful  male  offspring  of  his  body       1878 
until  the  proper  heir  comes  of  age  to  take  possession,  but  Peter  him-   p*^^'"'^ 
self  and  all  are  restricted  and  prohibited  from  giving  any  wood  or         |,^ 
timber  of  whatsoever  kind  away  off  the  land,  or  bringing  any  other  Fsbousoh. 
family  on  to  it  but  his  own.  — 

I  think  these  words  confer  an  estate  tail  on  Peter 
Ferguson.  A  gift  of  the  beneficial  occupation  of  land 
is,  of  course,  sufficient  to  confer  an  estate  in  the  land  on 
the  devisee  (1) ;  and  when  such  a  beneficial  occupation 
is  devised  to  a  man  and  the  heirs  of  his  body,  the 
estate  so  conferred  must  be  an  estate  tail.  Then  a  devise 
to  A  and  his  offspring  is  synoujrmous  with  a  devise  to  A 
and  his  issue  (2) ;  and  in  the  latter  form  of  devise, 
"  issue  "  is  to  be  construed  as  a  word  of  limitation  and 
as  equivalent  to  heirs  of  the  body  (3).  I  read  the 
will  as  though  the  testator  had  said :  "  I  devise  the  oc- 
cupation and  enjoyment  of  the  farm  to  my  son,  Peter 
Ferguson^  and  the  heirs  of  his  body,  until  my  first  great 
grandson  comes  of  age,"  which  would  have  been  a  clear 
gift  of  an  estate  tail. 

Then,  what  would  have  been  the  effect,  if  superadded 
to  such  a  devise  as  I  have  just  propounded,  there  had 
been  added  the  provisions  regarding  personal  occupa- 
tion and  restricting  the  devisee  in  the  use  of  the  timber. 
Clearly  they  would  have  been  rejected  as  repugnant, 
and  so,  equally,  in  the  present  case  are  they,  in  my  judg- 
ment, to  be  rejected  for  the  same  reason. 

I  can  think  of  no  other  construction  to  put  on  the 
word  "  offspring,"  used  in  this  connection,  than  to  treat 
it  as  a  word  of  limitation  equivalent  to  '*  heirs  of  the 
body."  If  we  are  to  give  effect  to  the  words  introduc- 
ing the  gift  over  to  Peter  Mc  Vicar ,  no  doubt  clearly 
implying  a  personal  occupation  by  Peter  Ferguson^  as 
indicating  that  the  word  ''  offspring  "  is  not  to  be  read 

ii')Eabbethy,Squire,l9Bea,y»70.    (3)    Slater  v.  Dangerfield,    15 
(2)  Thompson    v.    BearU/,    18  M.  &  W.  263. 

Jut.  973. 
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1878  as  a  word  of  limitation,  and  so  requiring  that  the  in- 
Fbroubon  terest  of  Peter  Ferguson  shall  be  cut  down  to  an  estate 
p.    "-.       for  life,  we  should  be  departing  from  the  primd  facie 

J/ eRCs  l  soil  • 

construction  of  the  testator's  language  for  the  purpose 

of  defeating  the  whole  scheme  of  the  will.  In  other 
words,  we  should  be  resorting  to  the  secondary  meaning 
of  words  with  the  result  of  defeating  the  whole  will, 
whilst  the  primd  facie  construction  of  these  same  words 
would  give  effect  to  the  will  to  the  sacrifice  only  of  some 
of  the  minor  and  subsidiary  provisions.  Then,  re- 
ferring to  Mr.  Jarman's  book,  I  think  this  is  a  case  emin- 
ently proper  for  the  application  of  two  of  his  roles : 

The  rules  of  construction  cannot  be  so  strained  as  to  bring  a  devise 
within  the  rules  of  law,  but  when  the  will  admits  of  two  oonstructions 
that  is  to  be  preferred  which  will  render  it  valid  (1). 

And  again: 

limitations  may  be  rejected  when  unwarranted  by  the  general 
scheme  of  the  will  (2). 

Here  Peter  Ferguson  either  takes  an  estate  tail,  which 
the  words  are  amply  sufficient  to  give,  and  the  will 
stands  subject  to  the  rejection  oi  the  provision  requir- 
ing personal  occupation  and  restricting  his  dealing  with 
timber,  or,  he  takes  a  life  estate,  and  the  wiU  wholly 
fails;  between  these  two  constructions  we  have  to 
choose,  and  I  am  of  opinion  that  both  principle  and 
authority  require  that  that  construction  should  be  pre- 
ferred which  gives  effect  to  the  primary  meaning  of  the 
words  and  renders  the  will  valid,  rather  than  that  which 
reads  words  in  a  secondary  sense  and  destroys  the  will, 
and  'makes  the  testator  in  effect  die  intestate. 

I  am  of  opinion,  that  the  order  of  the  Court  of  Appeal 
should  be  affirmed  and  this  appeal  be  dismissed  with 
costs. 

Tasohereau  and  Foubnieb,  J.  J.,  concurred  with 
Ritchie,  J. 

(1)  Vol.  2  p.  679,  Rule  14.  (2)  Ubi  sup.,  Rule  10. 
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Henry,  J. :  1878 

Fbrousoit 
Both  parties  to  this  controversy  claim  under  the  title  ^    v. 

of  one  Peter  Ferguson—the  Respondent  as  heir  of  en- 
tail, as  devisee  in  tail  male,  under  his  last  will  and  testa- 
ment, and  the  Appellant  as  his  heir-at-law.  It  is  ad- 
mitted that  the  testator  died  deized  in  1849 — also,  by 
the  Respondent,  that  the  Appellant  is  the  heir-at-law 
of  the  testator. 

The  Respondent  claims  as  the  son  of  Peter  Ferguson, 
who,  it  is  alleged,  took  under  the  will  an  estate  in  tail 
male.  The  sole  question  then  is,  did  Peter^  the  father  of 
the  Plaintiff,  take  such  an  estate. 

After  the  devise  of  a  burying  ground  and  a  quarter 
of  an  acre  of  land  for  a  church,  the  testator  in  his  will 
says  : — 

Secondly,  it  pleased  the  Lord  to  give  me  two  sons  equally  dear  to 
my  heart  ^  to  give  them  equal  justice,  I  leave  all  my  land  to  the  first 
great  gi-andson,  descending  from  them  by  lawful  ordinary  generation 
in  the  masculine  line,  to  him  I  bequeath  it,  and  to  him  I  will  that  it 
pass  free  from  any  encumbrance,  except  the  burying  ground  and 
the  (juarter  of  an  acre  for  a  place  of  worship. 

Then,  after  a  devise  of  a  bible  and  five  shillings  to 
his  dther  son,  Duncan,  he  bequeathed  to  Peter  the  farm 
implements. 

And  to  occupy  the  farm,  and  answer  state  dues  and  public  bunieus 
hlmuself,  and  the  lawful  male  offspring  of  his  Ixxly,  until  the  pi-oper 
heir  arc  come  of  age  to  take  possession. 

Then  follow  a  restriction  and  prohibition  against  Peter 
or  any  one  giving  any  wood  off  the  land,  or  bringing 
any  other  family  on  it  but  his  own ;  and,  with  this 
condition,  that  if  Peter  ceased  to  occupy  the  land,  he 
appointed  Peter  Mc  Vicar,  his  grandson. 

To  take  charge  of  the  whole  place — fai'm  and  all  that  pertains  to 
it,  and  occupy  the  same  for  his  own  benefit  and  advantage  according 
to  the  foremen tioned  restrictions  and  conditions  imtil  the  heir  be  of 
lawful  age  as,  aforesaid. 
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1878  xhe  first,  and,  as  I  think,  the  only  devise  in  the  will 
Ferqvwm  of  the  lands  in  question  is  to  a  great  grandson,  not  in 
FBBOU80V  ^^K»  ^^  ^^^  might  never  exist.  There  is,  therefore,  no 
one  to  take  or  hold  the  title,  and,  if  there  were  nothing 
fhrther  contained  in  the  will,  the  title  would  on  the 
death  of  the  testator  devolve  on  the  heir-at-law.  He 
could  only  be  divested  by  a  good  devise  to  operate  in 
favor  of  some  other  capable  of  holding.  Was  there,  then, 
such  a  devise  to  Peter  and  his  heirs  ?  The  will  does 
not  contain  such,  as  I  read  it.  The  testator,  no  doubt, 
intended  and  so  ordered,  that  on  certain  conditions  and 
with  certain  restrictions  Peter  was  to  occupy,  but  not  for 
his  lite,  but  only  so  long  as  he  resided  ui>on  the  pro> 
perty.  With  that  condition  annexed  to  his  right,  not  to 
awn,  but  merely  to  occupy,  it  surely  could  not  be  con- 
strued as  placing  him  in  a  position  to  sell  and  give  a 
good  title  immediately  on  the  death  of  the  testator.  If 
he  were  a  tenant  in  tail  he  could  do  so.  If  he  could, 
where  then  would  be  the  restrictions  and  prohibitions 
of  the  will  against  the  continuance  of  his  occupancy.  * 
The  right  of  occupancy  of  Peter  Mc  Vicar  was  based  on 
the  failure  of  Peter  to  reside  on  the  property,  and  it  was 
to  be  on  exactly  the  same  terms.  Suppose  Peter,  the 
son,  died  without  male  offspring  before  the  testator,  and 
that  Mc  Vicar  took  his,  Peter's,  position  as  occupant  of 
the  property,  could  he  for  a  moment  withstand  the  right 
of  the  heir-at-law  ?  No  one  will  contend  that  he  could. 
He  was  to  occupy  (if  he  lived  so  long)  "  until  the  pro- 
per heir  be  of  lawful  age,  as  aforesaid."  He  could  not, 
for  a  moment,  be  said  to  have  an  estate  in  fee  tail,  and 
still  his  occupancy  was  to  endure  as  long  as  that  of  Peter 
and  his  male  offspring  Peter  had  no  life  estate  under 
the  will,  for  the  devise,  if  any  at  all,  determined  his  oc- 
cupancy and  all  claim  upon  the  happening  of  an  event 
mentioned  in  the  devise,  during  his  lifetime.  The 
testator    limited,  as  he   had    i>ower  to    do,  the  oo- 


VOL.  IL]  TUNE  SESSION,  1878.  S21 

cupancy  of  Peter^  and   when    the  event   happened      ^^78 
(as  it  did  in  this  case)  which  was  to   determine  it,  Fbsovsov 
we  cannot  say  the  testator  should  have  ordered  and  YEwxrum 
willed  diflTerently.    If  the  will  gave  him  clearly  an      — 
estate  for  life  with  a  valid  remainder  over,  we  need  not 
enqnire  as  to  the  validity  of  the  devise  to  the  great 
grandson.    The  latter  is  void,  amongst  other  reasons, 
because  there  is  no  legal  provision  for  the  holding  of  the 
title  from  the  death  of  the  testator.  The  intention  of  the 
testator  is  clear  and  plain,  but  he  cannot  do  what  the  law 
forbids,  keep  the  title  of  his  proi>erty  in  abeyance  for 
an  indefinite  period  after  his  death.    To  give  effect  to 
the  will  in  one  respect  would  be  completely  to  frustrate 
its  object   in   every  other.    I  cannot  i)erceive  what 
benefit  it  would  be  for  the  Besi>ondent  were  we  to  trans- 
pose the  clauses  of  the  will  as  suggested,  for  unless  pro- 
visions and  words  are  also  added,  I  fail  to  see  how  the 
transposition  would  alter  the  construction  favorably  for 
the  Sespondent.     If  the  will  first  gave  the  occupancy 
merely  under  conditions  and  prohibitions  to  Peter  and 
his  heirs,  until  the  proper  heir  was  of  age,  and,  pointing 
out  the  heir,  made  a  devise  to  him,  as  is  done  by  the 
will,  it  would  not,  I  think,  better  the  position.    The  de- 
fect is  substantially  in  the  reference  to  Peter  and  the 
lands.    It  cannot  be  construed  into  a  devise  of  a  fee  of 
any  kind,  for  the  words  to  make  it  such  are  not  in  the 
will ;  and  because  the  devise  to  the  great  grandson  is 
inoperative,  we  cannot,  for  that  reason  alone,  create  by 
our  judgment  an  estate  in  Peter's  heir  which  the  will 
does  not  create.    One  controlling  reason  is,  that  our 
doing  so  would  not  only  not  be  in  accordance  with,  but 
diametrically  opposed  to,  the  clear  intentions  of  the  testa- 
tor. I  am,  therefore,  of  opinion  the  judgment  appealed  from 
should  be  reversed,  and  the  appeal  allowed  with  costs. 

Appeal  allowed  with  costs. 
Solicitors  for  Appell^t :  Mowat,  Maclennan  Sf  Downey. 
Solicitors  for  Respondent;  (yGara,  Lapierre  4*  Remon. 
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1878     THOMAS  WALLACE ApPELLiST; 

AJTD 


June  4. 


WILLIAM  FRASEK  and  )  u™^^,.^,^ 

THOMAS  FRASER,      { JtKSPONDENTB. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SOOTIA. 

Distress f  exemption  from — Bepleoin, 

W,  lei  an  unfurnished  house  to  one  Mrs.  if.  to  be  used  as  a  boarding- 
house.  Mrs.  M.  applied  to  F.  dt  Son  for  furniture^  which  tiief 
refused  to  supply  imless  W.  would  guarantee  that  it  would  not 
be  distrained  for  rent.  W,  thereupon  signed  the  following  mem. 
which  was  delivered  ix)  F.  dt  Son  by  Mrs.  M, :  <<  The  bearer,  Hn. 
M.,  being  about  to  purchase  some  furniture  from  Wm,  F.  d:  Sou, 
and  my  rent  being  guaranteed,  I  hereby  agree  not  to  take  the 
furniture  so  to  be  furnished  by  Wm,  F,  A  Son  far  any  rant  that 
may  become  due."  F.  (k  Son  then  delivered  the  fumitore  to 
Mrs.  M»j  the  said  furniture  to  be  paid  for  by  monthly  payments, 
and  *'  to  remain  the  property  of  F,  <fc  Son  till  paid  for  in  full" 
W.  levied  upon  the  furniture,  F,  (k  Son  replevied  and  obtained 
a  verdict  which  the  Court  below  refused  to  set  aside. 

Held, — ^That  the  mem.  signed  by  W.  constituted  a  binding  contract 
or  arrangement  with  F,  d;  Son  not  to  distrain,  and  that  the  judg- 
ment of  the  Court  below  should  be  affirmed. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia^  dificharging  a  rule  nisi  to  set  aside  a  verdict 
in  favor  of  the  Bespondents. 

This  was  an  action  of  replevin,  brought  by  the  Bes- 
pondents  against  the  Appellant,  to  recover  certain 
household  furniture,  set  out  and  described  in  the  plead- 
ings  and  belonging  to  the  Respondents,  and  which  had 
been  seized  by  the  Appellant  for  rent  alleged  to  be  due 
to  him,  in  respect  of  the  house  occupied  by  one  Mrs.  C. 


*  Present  :--Sir  William  Buell  Richards,  Enigjity  Chief  Jostioe^ 
and  Ritchie;  Strong,  Taschereau,  Foumier  and  Heniy,  J.  J. 
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Maurice,  in  whose  possession,  in  said  house,  the  said      1878 
fumitnre  was  at  the  time  of  the  seizure.  WaxIIob 

The  declaration  is  in  the  ordinary  form  in  cases  of    „  •• 
replevin  under  the  Nova   Scotia  law  and  system  of      — — 
pleading,  and  the  pleas  are  five  in  number. 

The  Defendant  pleaded : — 

"  First,  that  he  never  detained  the  goods  mentioned 
in  the  Plaintiffs  writ. 

Second,  that  the  said  goods  were  not  the  goods  of  the 
Plaintiffs,  but  were  the  goods  of  one  Emily  Maurice, 

Thirdly,  that  the  said  goods  were  not  the  goods  of  the 
Plaintiffs,  but  were  the  goods  of  one  Creighton,  as  As- 
signee of  the  said  Emily  Maurice. 

Fourthly,  that  the  said  goods  were  not  the  goods  of 
the  Plaintiffs. 

Fifthly,  that  one  Emily  Maurice  occupied  a  part  of  a 
building  or  house  as  tenant  to  the  said  Defendant,  at  a 
yearly  rent  of  |500,  payable  quarterly — that  previously 
to  the  time  of  the  alleged  detention  of  the  said  goods 
there  was  due  and  owing  to  the  Defendant,  from  the 
said  Emily  Maurice,  $208,  being  a  balance  due  on  two 
quarters  rent,  which  fell  due  respectively  on  the  first 
day  of  November  and  February,  then  last  past,  in  re- 
spect of  the  said  building  or  house  so  occupied  and  leas- 
ed by  the  said  Emily  Maurice  from  the  said  Defendant 
— that  the  said  goods  were  in  that  part  of  said  dwelling 
house  so  occupied  by  the  said  Emily  Maurice,  and  the 
said  rent  being  so  due  and  in  arrear,  the  said  Defendant 
distrained  among  other  goods  the  said  goods,  being  then 
in  the  said  dwelling  house,  for  the  said  rent,  as  he  had 
a  right  to  do,  and  the  Defendant  was  justly  detaining 
them  as  and  for  such  distress  for  the  said  rent  so  due 
and  in  arrear  at  the  time  of  the  issuing  of  said  writ, 
which  rent  was  at  the  time  of  the  issuing  of  said  writ 
still  due  and  unpaid,  which  is  the  detention  complain- 
ed of  in  said  writ." 

36* 
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1878  The  Respondents  joined  issue  on  the  first  four  pleas, 

wIllIob  and  replied  to  the  fifth  plea  on  equitable  grounds,  that 

FbIsbx.   *^^  Appellant,  by  fraud  and  misrepresentation,  by  a 

certain  paper  writing  directed  to  the  Respondents,  in- 
duced the  Respondents  to  furnish  the  said  furniture  to 
the  said  Mrs.  Maurice,  who  was  then  a  tenant  of  the 
Appellant,  agreeing  in  said  paper  writing,  that  he,  the 
said  Appellant,  would  not  distrain  upon  any  furniture 
that  the  Respondents  might  so  supply  to  the  said  Mrs. 
MauricCj  in  consequence,  as  stated  in  said  paper  writ- 
ing, of  his,  the  said  Appellant's,  rent  for  said  house  and 
premises  having  been  secured  to  him,  but  that  in  violar 
tion  of  his  said  agreement  and  representation,  he,  the 
said  Appellant,  had  seized  and  levied  u][K>n  the  fumitnre 
supplied  to  the  said  Mrs.  Maurice  by  the  Respondent, 
in  consequence  of  said  agreement,  which  was  the  seizure 
relied  upon  in  the  Appellant's  fifth  plea. 

The  evidence  showed  that  Mrs.  Maurice,  desiring  to 
purchase  some  furniture,  applied  to  the  Respondents, 
who  were  furniture  dealers  in  the  City  of  HiUifax,  for 
that  purpose.  The  Respondents  refused  to  supply  the 
furniture  without  a  guarantee  or  agreement  by  the  Ap- 
pellant, that  the  furniture,  if  supplied  to  Mrs.  Maurice, 
would  not  be  seized  or  taken  for  the  rent  of  the  premises 
occupied,  or  to  be  occupied,  by  the  said  Mrs.  Maurice. 
Thereupon  the  following  paper  was  signed  by  the  Ap- 
pellant, and  delivered  to  Respondents : 

"  The  bearer,  Mrs.  Maurice,  being  about  to  purchase 
some  furniture  from  William  Fraser  Sr  San,  and  my  rent 
being  guaranteed,  I  hereby  agree  not  to  take  the  furni- 
ture so  to  be  furnished  by  William  Fraser  Sc  San  for 
any  rent  that  may  become  due. 

"  T.  J.  Wam^cb." 

23rd  June,  1874." 

The  articles  were  then  given  to  Mrs.  Maurice  upon 
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the  terms  mentioned  in  the  following  paper,  signed  by      1^78 
her : —  Wallaob 

"  Halifax,  N.  S.,  June  23rd,  1874.  y^i^il 

Received  from  W.  Iraser  8f  Son  the  following  articles      

of  famiture,  for  which  I  am  to  pay  $220.25,  or  more,  in 
monthly  payments  of  twenty  dollars  each  month  from 
date ;  the  said  furniture  to  remain  the  property  of  W. 
Fraser  <!j*  Son  till  paid  for  in  full,  and  in  the  event  of 
non-payment  monthly,  the  said  W,  Fraser  Sf  Son  can 
take  the  famiture  back. 

(Sgd.)  "  Emily  Maurice." 

The  goods  were  specified. 

The  evidence  further  showed  that  Mrs.  Maurice  made 
some  payments,  but  that  a  large  sum  was  still  due  at 
the  time  Appellant  seized  the  furniture  for  his  rent. 

The  Appellant  offered  no  evidence,  but  moved  for  a 
non  suit,  which  was  refused. 

The  jury  found  a  verdict  for  the  Bespondents,  and  to 
set  aside  this  verdict  a  rule  nisi  was  obtained  by  the 
Appellant,  which,  after  argument,  was  discharged.  The 
grounds  of  the  Appellant's  motion  for  the  rule  were : — 

First,  because  the  said  verdict  was  against  law. 
Secondly,  because  it  was  against  evidence.  Thirdly, 
because  the  Jury  were  misdirected  by  the  Judge  who 
tried  the  cause,  the  pleading  not  having  been  brought 
to  thefr  notice,  nor  the  fact  that  the  replication  admit- 
ted the  Defendant's  plea  of  justification  or  avowry.  Also, 
in  their  not  being  told  that  there  was  not  evidence  to 
sustain  the  replication,  or  that  there  was  no  considera- 
tion for  the  agreement  signed,  or  no  sale  of  goods  to  Mrs. 
Mawice,  as  contemplated  by  the  agreement,  and  also 
for  other  causes  of  misdirection.  Fourthly,  for  the  im- 
proper reception  of  testimony  on  the  part  of  the  Plain- 
tifis.  Fifthly,  because'  there  was  no  evidence  to  sup- 
port the  replication  of  the  Plainti&.  Sixthly,  because 
the  issue  was  not  a  correct  issue,  but  contained  a  repli* 
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1878      cation    pleaded    improperly   and    without    anthority. 

Wallacb  Seventhly,  because  the  Judge  accepted  an  issue  and 

^  ^'       went  into  the  trial,  which  issue  did  not  agree  with  the 

record,  and  although  protested  against  and  objected  to 

by  the  Defendant.  Eighthly,  because  the  issue  contain- 
ed a  replication,  pleaded  after  the  lapse  of  more  than 
thirty  days  from  the  filing  and  serving  of  the  pleas 
without  the  consent  of  the  Court,  or  a  judge,  or  of  the 
Defendant. 

A  judgment  was  pronounced  by  the  Supreme  Court  of 
Nova  Scotia  on  the  6th  March,  A.D.,  1877,  discharging 
the  rule  for  a  new  trial.  Against  the  latter  judgment 
the  Appellant  api>ealed  to  the  Supreme  Court  of  Canada. 

Mr.  Wallace,  Appellant,  in  person: — 

The  Plaintiffs  did  not  i>erform  their  part  of  the  agree- 
ment, which  was  an  agreement  contemplating  an 
unconditional  sale  of  furniture  to  Mrs.  Maurice.  The 
agreement  between  Fraser  Sf  Son  and  Mrs.  Maurice  is 
indefinite  as  to  price — ^it  says  $220.25,  or  more. 

The  agreement  signed  by  Api>ellant  was  in  the  nature 
of  a  guarantee  and  should  be  construed  strictly.  A 
notice  of  acceptance  of  the  agreement  was  necessary, 
and  notice  of  the  terms  upon  which  goods  were  furn- 
ished should  have  been  given.  If  Respondents  sold 
goods  as  was  contemplated  by  paper  signed  by  Appel- 
lant, their  remedy,  if  any,  would  be  in  the  nature  of  an 
action  on  the  case  and  not  in  replevin,  as  they  would, 
in  the  event  of  a  sale,  have  in  right  of  property  or  of 
possession.  And  if  they  did  not  sell  absolutely,  they 
did  not  do  what  they  were  obliged  to  do  to  obtain  any 
rights  under  that  paper,  and  could  not  sustain  any 
action.  Benjamin  on  sales  (1);  Parsons  on  contracts 
(2) ;  Addison  on  contracts  (3).    There  was  misdirection 

(1)  Pp.  227, 626, 630, 658, 660, 667,  (2)  VoL  1,  439  et  seq. 

685, 727.  (3)  7th  Ed.  pp.  226,  235. 
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on  the  part  of  the  learned  judge,  who,  in  his  charge,       1878 
gave  a  positive  direction  to  find  a  verdict  against  Ap-  WallTob 
pellant.     Hilliard  on  new  trials  (1).    The  replication    „  ^' 
being  pleaded  after  80  days  should  have  been  pleaded 
by  leave  of  the  Court  or  a  Judge.     Rev.  Stats.  Nova 
Scotia,  ch.  94,  sec.  142. 

Mr.  Ferguson,  for  Respondents : — 

Plaintiffs  were  in  a  position  to  bring  replevin.  This 
is  shown  by  the  mem.  of  sale.  It  is  proved  that  it  was 
on  the  faith  of  the  representation  given  by  Mr.  Wallace 
that  the  goods  were  sold ;  and  that  the  sale  was  not  an 
absolute  one  makes  no  difference.  The  facts  constitute 
an  estoppel  in  pais.  Addison  on  contracts,  last  American 
ed  (2) ;  Packard  v.  Sears  (3);  McCance  v.  L.  8f  N.  W. 
Ry.  Co.  (4) ;  Freeman  v.  Cooke  (5)  ;  Walker  v.  Hyman 
(6) ;  Erie  Ry.  Co.  v.  Delaware  Ry.  Co.  (*7) ;  Trowbridge 
V.  Matthews  (8) ;  Gregg  v.  Wells  (9) ;  Regnell  v.  Lewis 
(10). 

It  is  not  necessary  to  plead  an  estoppel  in  pais. 
Evidence  of  it  may  be  given  under  the  general  issue  : 
Tay/or  on  evidence,  4th  Eng.  ed.  (11) ;  Bullen  Sf  Leakeys  . 
Precedents  of  Pleadings  under  title  of  "Estoppel." 
There  is  nothing  to  show  that  any  exceptions  were 
taken  to  judge's  charge :  Gibbs  v.  Pike  (1 2) ;  Ghreen  v. 
Bateman  (13) ;  Cotterell  v.  Hindle  (14).  As  to  waiving 
light  to  distance  Horsford  v.  Webster  (16). 

Mr.  Wallace,  in  reply. 

(1)  Pp.  274  et  seq.  (9)  10  Ad.  k  E.  90. 

(2)  Sec.  249.  (10)  15  M.  &  W.  617. 

(3)  6  Ad.  &  E.  474.  (11)  Pp.  104,  105. 

(4)  13  H.  &  C.  343.  (12)  1  Dow.  N.  S.  409. 

(5)  2  Ex.  654.  (13)  L.  R.  4  H.  L.  591. 

(6)  1  Ont  Ap.  Rep.  345.  (14)  L.  R.  2  C.  P.  470. 

(7)  21  N.  J.  Equity  283.  (15)  1  C.  M.  &  R.  696. 

(8)  28  Wis.  628, 
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This  was  an  action  of  replevin.  The  ci 
^^^"^  were  very  simple  indeed.  The  Defendant  owned  pro- 
perty in  the  City  of  Halifax^  and  he  was  about  to  lease 
^^*  it  to  a  Mrs.  Maurice^  she  intending  to  keep  a  boarding 
'June  4.  honse  and  restaurant,  and  it  became  necessary,  of  oonrse, 
in  the  oocnpation  of  a  honse  under  any  circomstanoes, 
but  more  particularly  one  of  that  character,  to  have 
furniture,  and  a  quantity  more  than  would  be  othei^ 
wise  necessary.  She  had  not  that  fomiture,  and  was 
about  wiftlring  an  arrangement  with  Fraser  4"  Soti^  the 
Plaintiffs  in  the  present  action ;  and  Fraser  4*  Som^  fear- 
ing that  if  they  gave  her  the  furniture  it  might  be  dis- 
trained for  rent,  as  it  was  not  to  be  paid  for  immediately, 
insisted  that  the  proi>erty  should  remain  in  them,  and 
required  before  delivery  that  they  should  have  a 
guarantee  from  the  Defendant,  the  landlord,  that  the 
property  should  not  be  liable  to  be  distrained  for  rent. 
Mrs.  Maurice  procured  from  Mr.  Wallace,  the  landlord, 
and  delivered  to  the  Plaintiffs,  the  following  written 
undertaking: — 

Hie  bearer,  Mrs.  Maurice,  being  about  to  pnrchsBe  aome  fomitaze 

from  William  Fraser  is  Son,  and  my  rent  being  goaranteedi  I  herebj 

agree  not  to  take  the  furniture  so  to  be  fumuhed  bj  WiUiam  ISraser 

d  San  for  any  rent  that  may  become  due. 

T.  J.  Wallaoi. 
23rd  June,  1874. 

Before  acting  on  this  guarantee,  Mr.  James  Fraser,  on 
behalf  of  the  Flaintiflb,  called  upon  Mr.  Wallace  with 
the  order  or  authority  signed  by  hiuL  and  he  recognized 
it  as  his  own,  and  stated  that  it  was  in  his  handwrit- 
ing, and  in  no  way  repudiated,  either  its  existence  ss 
an  instrument  from  him,  or  its  binding  effect  as  indi- 
cated upon  its  face.  The  Plaintiffs,  after  getting  the 
paper,  delivered  the  furniture  on  the  faith  of  it  to  Mn. 

*The  Chief  Justice  was  absent  when  judgment  was  delivered. 
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Maurice,  and  it  was  put  into  the  house  leased  by  the      1878 
Defendant,  their  agreement  with  Mrs.  Maurice  being  in  Wai21o« 
these  words :-  p  J;^ 

Beceived  from  W.  Fraser  &  Son  the  following  articles  of  furniture,       

for  which  I  am  to  pay  $220.25,  or  more,  in  monthly  payments  of 

twenty  dollars  each  month  from  date ;  the  said  furniture  to  remain 

the  property  of  W,  Fraser  &  Son  till  paid  for  in  full,  and  in  the  event 

of  non-payment  monthly,  the  said   W,  Fraser  cfc  Son  can  take  the 

ftimiture  back. 

Emilt  Mahbiob. 

The  goods  were  specified  and  the  receipt  was  dated 
Halifex,  N.S.,  June  23, 1874. 

The  rent  being  in  arrear,  the  Defendant  subsequently 
distrained,  and  the  goods  not  having  been  paid  for, 
Plaintifiis  replevied  them  as  their  property,and  as  having 
been  distrained  in  defiance  of  Defendant's  undertaking 
to  the  contrary. 

The  Supreme  Court  of  Nova  Scotia  sustained  the 
Bespondents'  contention  in  this  case,  and  the  Defendant 
has  now  appealed  to  this  Court,  and  desires  that  this 
Court  should  hold  that  that  furniture  was  distrainable 
while  on  the  premises.  I  think  there  is  not  the  slightest 
pretence  for  any  such  contention.  It  is  clear  that  the 
landlord  had  a  substantial  interest  in  getting  Plaintiffs 
to  furnish  his  tenant  with  furniture  to  enable  her  bene- 
ficially to  occupy  the  premises  and  carry  on  her  business 
as  a  restaurant  and  boarding  house  keeper,  for  which  a 
certain  amount  of  furniture  was  indispensable,  and  so 
enable  her  to  pay  her  rent ;  and  having  taken  the  pre- 
caution to  get  his  rent  guaranteed,  he  apx)ears  to  have 
been  willing  to  rely  on  this  guarantee,  and  to  waive 
his  right  of  distress  so  far  as  Plaintiffs'  goods  were  con- 
cerned. If  that  guarantee  has  proved  valueless,  surely 
that  can  be  no  reason  why  his  undertaking  not  to  dis- 
train  should  be  likewise  of  no  avail  to  protect  the 
ftimiture  of  Plaintiffs  from  seizure.  This  instrument 
given  by  Defendant  is  not  a  contract  between  Mrs. 
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1878  Maurice  and  Mr.  Wallace,  but  evidently  a  contract  or 
Wallaob  arrangement  entered  into  between  Mr.  Wallace  and 
P  ^'  Messrs.  Fraser  Sc  Son,  because  lie  does  not  say :  "  I  agree 
— *  with  Mrs.  Maurice  that  this  property  shall  be  free  from 
distress ;"  and  so  make  a  contract  between  Mrs.  Maurice 
and  himself,  but  he  says :  "  The  bearer,  Mrs.  Maurice^ 
being  about  to  purchase  furniture,  &c.,"  showing  he 
gave  it  to  her  only  as  a  carrier  or  bearer.  To  whom 
then  did  he  intend  it  to  be  delivered,  and  with  whom 
did  he  intend  to  stipulate  ?  Evidently,  the  Bespondents, 
because  he  goes  on  to  mention  their  names,  and  agrees 
not  to  take  the  furniture  so  to  be  supplied  by  them. 
This  Defendant  sends  by  Mrs.  Maurice  to  Fraser  Sf  San^ 
and  thus  agrees  with  them,  that,  if  they  put  their 
furniture  on  the  leased  premises,  it  shall  not  be  dis- 
trainable  for  rent. 

A  number  of  points  were  raised.  One  chiefly  relied 
on  was,  that  this  guarantee  only  protected  furniture 
which  was  to  be  sold,  and  in  which  the  property  passed 
from  Messrs.  Fraser  Sf  Son  to  Mrs.  Maurice ;  but  the 
whole  scope  of  the  arrangement  is,  in  my  opinion^  in- 
consistent with  that  contention  ;  for,  if  the  property  was 
to  pass  out  of  William  Fraser  Sf  Son  and  into  Mrs. 
Maurice,  and  so  W,  Fraser  Sf  Son  were  to  be  denuded 
of  all  interest  in  the  property,  what  possible  benefit 
could  it  be  to  Plaintiffs  that  it  should  not  be  distrained, 
because  it  would  be  Mrs.  Maurice^ s  and  no  longer  their 
property.  Then,  it  is  contended,  that  this  is  not  a  sale 
at  all — ^not  such  a  sale  as  was  contemplated.  I  think 
it  is  just  what  was  contemplated,  by  which  the  tenant 
was  to  obtain  furniture  on  certain  terms,  but  the  pro- 
perty was  to  remain  subject  to  the  vendor's  right  to 
resume  possession  of  it  on  certain  conditions,  and  the 
form  they  adopted  amounted  to  this :  "  I  retain  the  pro- 
perty in  these  goods  solely  as  a  security  for  the  payment 
of  the  money."    I  think  that  Mr.  Wallace^  having  stated 
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that  his  rent  was  guaranteed,  and  having  agreed,  if  the      1878 
Sespondents'  supplied  this  property,  that  he  would  not  Wallaob 
distrain,  and  they,  the  Respondents,  having,  on  the    p^?^, 

faith  of  that,  supplied  the  furniture,    Wallace  had  no      

right  to  interfere  with  the  property ;  his  allegation  that 
the  guarantee  for  his  rent  became  worthless,  is  neither 
a  justification  nor  excuse  for  distraining  in  direct  opposi- 
tion to  his  agreement,  and  afibrds  no  reason  why  the 
guarantee  he  gave  Messrs.  Fraser  Sf  Son  should  not  be 
yalid  and  binding.  I  think,  if  Mr.  Wallace  could  be 
allowed  to  get  property  under  suoh  circumstances  on 
his  premises,  and  then  subsequently  to  distrain  on  it, 
it  would,  as  Mr.  Baron  Gurney  said  in  the  case  of 
Hortford  v.  Webster  (1),  "just  be  a  trap  in  which  to 
catch  the  man's  property."  There  are  many  authorities 
in  reference  to  this  matter. 

In  William's  notes  to  Saunders  (2),  Poole  v.  Longue- 
ville  and  others,  we  find : — 

It  was  held,  that  cattle  going  to  LondoHf  and  put  mto  a  close  with 
the  consent  of  the  landlord,  and  leave  of  the  tenant  to  graze  for  a 
night,  might  be  distrained  for  rent ;  Fowkes  v.  Joyce,  2  Vent  50,  but 
the  owner  of  the  cattle  was  afterwards  relieved  in  equity  on  the 
ground  of  fraud  in  the  landlord,  who  had  consented  to  the  cattle  being 
put  into  the  close,  and  afterwards  distrained  them  for  rent,  and  he 
was  decreed  to  pay  all  the  costs  both  of  law  and  equity.  And  it  should 
seem  that  at  this  day  a  Court  of  law  would  be  of  opinion,  that  cattle 
belonging  to  a  drover  being  put  into  aground  with  the  consent  of  the 
occupier  to  graze  only  one  night,  on  their  way  to  a  fair  or  market, 
were  not  liable  to  the  distress  of  the  landlord  for  rent. 

In  re  Giles  v.  Spencer  (3),  Willes,  J.,  delivering  the 
judgment  of  the  Court,  says  : — 

In  Horsford  v.  Webster  (4),  no  difficulty  was  suggested  on  the 
Bench  or  at  the  bar  as  to  the  specific  efiect  of  an  agreement  by  a 
landlord  not  to  distrain  the  goods  of  a  stranger  upon  the  land. 

Bullen  on  Distress  (5),  says : — 

(1)  1  Cr.  M.  &  R.  702.  (3)  3  CJB.  N.S.  244 ;  3  Jur.  N.8.  820. 

(2)  2  Vol.  p.  675.  (4)  1  C.  M.  &  R.  699. 

(5)  P.  171. 
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1878  The  right  of  distress  for  rent,  of  whatever  kind,  may  be  taken  away 

-J'"'^       or  suspended  by  an  express  or  implied  agreement  not  to  distrun. 

1,^         Thus,  where  certain  eatage,  amongst  other  things,  belonging  to  the 

Frabbb.    tenant  of  a  farm,  was  about  to  be  sold  by  a  creditor  under  a  bill  of 

~~~       sale,  but  before  the  sale  took  place  the  landlord  put  in  a  distress  for 

rent ;  whereupon  it  was  agreed  that  the  sale  by  the  creditor  should 

proceed,  and  the  landlord  be  paid  his  arrears  out  of  the  proceeds  of 

the  eatage  and  other  things ;  the  Court  held  that  a  contract  by  the 

landlord  might  be  inferred  not  to  distrain  the  cattle  of  a  purchaser 

put  on  the  land  to  consume  the  eatage.    Horsford  v.  WebMter,  1  C. 

M.  &  R.  699. 

So  in  the  case  of  Cairncross  y.  Lorimer  (1),  The  Lord 
Chancellor  says : — 

The  doctrine  will  apply  which  is  to  be  found,  I  believe,  in  the  laws 
of  all  civilized  nations,  that  if  a  man,  either  by  words  or  by  conduct, 
has  intimated  that  he  consents  to  an  act  which  has  been  done,  and 
that  he  will  ofter  no  opposition  to  it,  although  it  could  not  have  been 
lawfully  done  without  his  consent,  and  he  thereby  induces  others  to 
do  that  from  which  they  might  otherwise  have  abstained,  he  cannot 
question  the  legality  of  the  act  he  had  so  sanctioned,  to  the  pr^udioe 
of  those  who  have  so  given  faith  to  his  words,  or  to  the  fiedr  infer«u>e 
to  be  drawn  irom  his  conduct. 

I  had  not  any  doubt,  individually,  upon  the.case  when 
it  was  argued,  and  I  have  had  no  doubt  since  upon  it. 
I  am  satisfied  that  that  instrument  was  given  to  the 
Respondents  for  the  purpose  of  inducing  them  to  put 
that  property  on  the  premises  under  the  assurance  and 
undertaking  of  Mr.  Wallace  that  his  rent  was  guaran- 
teed to  him,  and  he  would  not  distrain  upon  it.  I  do 
not  propose  to  refer  to  all  the  cases  in  point,  because 
they  are  familiar  to  all  of  us.  Law  and  justice  are  both 
so  unquestionably  with  the  Respondents,  that  I  am 
astonished  the  case  should  ever  have  been  brought 
here. 

I  have,  therefore,  no  hesitation  in  expressing  the 
opinion  that  the  judgment  ought  to  be  affirmed  and  the 
appeal  dismissed  with  costs. 

(1)  3  Macqueen  H.  L.  C.  829. 
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Steong,  J. : —  1S78 

The  only  point  on  which  I  had  any  doubt  was  as  to  the  Walulob 
sufficiency  of  the  defence  set  up  by  the  equitable  plea    Frasrb. 

and  whether  the  Plaintiff's  remedy  was  not  a  cross      

action.  It  occurred  to  me  that,  the  property  in  question 
being  chattels,  a  Court  of  Equity  might  have  reftised 
to  take  jurisdiction.  I  think,  however,  on  considera- 
tion, that  it  is  clear  there  was  jurisdiction  in  the  present 
case.  Equity  will  not  interfere  to  restrain  a  sale  of 
chattels,  unless  they  are  of  peculiar  value,  or  some 
fiduciary  relationship  exists  between  the  parties.  In 
the  present  case,  however,  the  last  reason  applies, 
for  by  the  agreement  between  the  Plaintiffs  and 
Mrs.  Maurice,  a  trust  was  constituted  of  these  chat- 
tels, and  the  Defendant  was  a  party  bound  by  that 
trust.  That  a  Court  of  Equity  will  always  interfere  to 
protect  fiduciary  ownership  of  chattels  of  any  kind,  is 
a  proposition  for  which  many  authorities  may  be  cited. 
I  need  only  refer  to  two :  Woody.  Roweclife  (1) ;  Pooley 
V.  Budd  (2). 

Lord  Cottenham  says,  in  Wood  v.  Roweclife : — 

When  a  fiduciary  relationship  subsists  between  the  parties^ 
whether  it  be  the  case  of  an  agent,  or  trustee,  or  a  broker,  or  whether 
the  subject  matter  bo  stocks,  or  cargoes,  or  chattels  of  whatever  des- 
cription, the  Court  will  interfere  to  prevent  a  sale,  either  by  the 
party  interested  in  the  goods,  or  by  a  person  claiming  under  him 
through  an  alleged  abuse  of  power. 

These  authorities  are  conclusive,  and  it  is  most  satis- 
factory to  me  to  be  able  to  concur  in  the  judgment  of 
the  Court  dismissing  this  appeal  with  costs. 

Taschkbeau  and  Foubnier,  J.  J.,  concurred. 

Henby,  J.  :— 

I  concur  in  the  judgment.  I  think  the  reason  given  by 

(1)  3  Hare  304  j  2  Phillips  382.         (2)  14  Beav.  34. 
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1878      the  Defendant  for  avoiding  the  effect  of  the  document 

Wi^oB  b^  signed— that  the  sale  was  a  semi-conditionLal  one — 

p^       cannot  be  maintained,  because  his  document  vrss  a  gen- 

eral  one.     It  had  an  object — ^to  keep  property  sold  by 

Fraser  on  conditions  to  that  woman  free  firom  his  right 
to  distrain  under  any  circumstances.  I  consider  with 
my  brother  Ritchie^  that  this  bargain  was  virtually 
made  with  Fraser  8f  Son.  Their  names  are  mentioned 
in  the  body  of  it  as  the  persons  who  were  to  see  it  and 
be  governed  by  it,  and  I  think  it  is  just  the  same  as  if 
directed  to  them  at  the  top  or  bottom  of  the  letter.  The 
substance  is  exactly  the  same.  He  agrees— and  it  ap- 
pears to  me  it  must  be  with  Fraser  he  agrees.  There- 
fore, I  think  the  party,  by  what  he  did,  induced  Fraser 
4*  Son  to  sell  this  furniture  and  place  it  in  possession 
of  this  woman  in  the  house  of  the  Defendant,  and,  there- 
fore, having  induced  them  to  place  it  in  that  position, 
and  having  agreed  that  he  would  not  interfere  with  it 
when  so  placed,  I  think  he  is  estopped  from  doing  that 
which  he  himself  undertook  he  would  not  do.  I  think, 
in  regard  to  all  the  points  that  were  raised  on  the  part 
of  the  Plaintiffs  and  of  the  Defendant,  the  judgment 
should  be  in  behalf  of  the  Plaintiffs. 

Appeal  dismissed  with  costs. 

Solicitor  for  Appellant :  Thomas  J.  Wallace. 

Solicitor  for  Respondents :  C.  J.  McDonald. 
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EODEEICK  MoLEAN Appellant;     1878 

AND  '^^^'y-*'^- 

June  4. 

BENJAMIN  BRADLEY Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

Absent  and  ahaconding  debtors  Act  of  Nova  Scotia,  Ch.  97,  Beo.  St 
of  N.  S, — Attachment — Demurrer — Conversion  by  Sheriff-^Cor- 
poration,  sale  by^J^ustification  under  Order  qf  Court — SeaL 

One  H.  instituted  proceedings  against  the  L»  C,  M.  Company,  the 
officers  of  which  resided  in  the  United  States,  but  which  did 
business  in  Nova  Scotia,  and,  on  the  25th  May,  1872,  caused  a 
Writ  of  Attachment  to  be  issued  out  of  the  Supreme  Court  at 
Amherst,  under  the  absent  and  absconding  debtors  Act  of  Nova 
Scotia,  (1)  directed  to  the  Appellant,  the  High  Sheriff  of  the 
County  of  Cumberland,  Under  this  Writ,  the  Appellant  seized 
certain  chattels,  as  being  the  chattels  of  the  said  Company.  On 
the  12th  November,  1872,  an  order  was  issued  out  of  the  said 
Court,  directing  the  Appellant  to  sell,  and  the  Appellant  did  sell 
said  chattels  as  being  of  a  perisliable  nature.  On  the  1 1  th  De- 
cember, 1874,  a  discontinuance  was  filed  in  the  said  cause  by  H. 
On  the  30th  May,  1876,  the  Respondent  conunenced  an  action 
against  the  Appellant  for  the  conversion  of  the  chattels  in  ques- 
tion, contending  that  the  Company,  having  failed  in  its  operations 
and  being  desirous  of  winding  up  its  affairs,  and  being  indebted 
to  him,  had  sold  and  conveyed  to  him  the  said  chattels  by  a  cer. 
tain  memorandum  of  sale,  dated  July  5th,  1867,  '^  signed  on  be- 
half of  the  Company,"  by  one  "  Hawley,  agent."  To  this  mem- 
orandum a  seal  was  affixed  which  did  not  purport  to  be  the  seal 
of  the  Company.  The  Appellant  pleaded  to  the  Declaration, 
that  he  did  not  convert ;  goods  not  Plain tifi'^s  -,  not  possessed ;  and 
also  a  special  plea  of  justification,  setting  forth  the  proceedings 
by  H.,  and  that  he  had  seized  and  sold  the  goods  as  the  goods  of 
the  Company,  in  obedience  to  the  attachment  and  order  bsued  in 
said  proceedings.    The  Respondent  replied,  setting  up  the  db- 


^pRESBKT :— ^ir  William  Buell  Richards,  Knt.,  C  J.,  and  Ritchie; 
Strong,  Taschereau,  Foumier  and  Henry,  J  J. 


&36  SUPHEMB  COUHT  OF  CANADA,      [VOL.  IL 

1878  continuance.    The  Appellant  rejoined  that  the  proceeding  were 

"^^"^  not  discontinued;  and  that  the  discontinuance  was  not  filed  tiU 

^^  after  the  sale.    He  also  demurred,  on  the  ground  thatheing 

Bbadlet.  bound  to  obey  the  order  of  the  Court,  he  could  not  be  affected  by 

the  discontinuance.    At  the  trial  a  verdict  of  $500  damages  was 

rendered  for  Respondent  The  Appellant  obtained  a  role  nisi 
to  set  aside  verdict,  and  the  rule  and  demurrer  were  argued 
together.  The  Court  below  refused  to  set  aside  the  verdict  and 
gave  judgment  for  Plaintiff  on  the  demurrer. 
Held, — ^That  the  appeal  should  be  allowed ;  that  the  plea  of  justifica- 
tion showed  a  sufficient  answer  to  the  declaration ;  thai  the  re- 
plication was  bad,  and  that  the  verdict  must  be  set  amde  and 
judgment  be  for  the  Defendant  on  the  demurrer. 

Ritchie f  J.,  dissented,  on  the  ground  that  the  seizing  under  the 
attachment,  and  not  the  sale,  constituted  the  conversiim ;  that 
there  was  sufficient  evidence  to  show  that  the  chattels  in  ques- 
tion had  been  transferred  by  the  Company  to  Respondent,  and 
that  under  Sec.  15,  ch.  53  of  the  Revised  Statutes  of  Kova  SeoHa, 
the  sale  of  the  chattels  did  not  require  to  be  imder  the  corporate 
seal  of  the  Company. 

Per  Strong,  J. :  The  sale,  and  not  the  seizure,  was  the  ccmver- 
sion  complained  of,  and  to  this  the  order  of  the  Court  was  a 
sufficient  answer.  Semble,  a  mere  taking  of  the  goods  of 
a  third  person  under  &  mesne  attachment  against  a  Defendant  to 
keep  them  in  medio  until  the  tennination  of  the  action  is  not  a 
conversion. 

Per  Henry,  J. :  The  order  for  sale  would  not  have  been  a  justi- 
fication for  the  original  levy  on  the  goods,  as  well  as  for  the  sale, 
if  they  had  been  the  property  of  the  Respondent,  but  the 
evidence  failed  to  show  a  sale  by  the  Company  to  the  Respondent. 
Such  a  sale  would  require  to  be  under  the  corporate  seal  of  the 
Company,  and  did  not  come  within  the  meaning  of  Sec.  15,  ch. 
53  of  the  Revised  Statutes  of  Nova  Scoti<i, 

This  was  an  appeal  to  the  Supreme  Court  of  Canada 
from  the  judgment  of  the  Supreme  Court  of  Nova  Scotiay 
giving  judgment  on  demurrer  in  favour  of  the  Plaintiff 
(Sespondent),  and  discharging  a  rule  nist,  granted  to 
the  Defendant  (Appellant),  to  set  aside  the  verdict  for 
the  Plaintiff. 
The  Lawrence  Coal  Mining  Company ^  a  body  ooipo- 

(1)  Ch.  97  Revised  Statutes  of  Nova  Scotia,  4th  Series. 
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rate,  incorporated  out  of  Nova  Scotia,  in  the  State  of      1878 
Massachusetts,  in  the   United  States  of  America,  under    MoLkan 
the  Joint  Stock  Companies  Act  of  Nova  Scotia,  com-  ^    *'• 

^  '     .  Bradley. 

menced  coal  mining  operations  in  1862  on  a  colliery      

property  at  or  near  river  Hebert,  in  the  County  of  Cum- 
berland, in  the  Province  of  Nova  Scotia,  purchased  from 
one  George  Hibbard,  and  continued  to  work  the  same 
until  1865,  w^hen  the  Company  became  hopelessly  in- 
solvent. Hibbard,  the  former  owner,  who  resided  on 
the  spot,  continued  from  the  outset  to  be  a  Director,  and 
was  the  only  resident  Director  in  Nova  Scotia,  and  was 
Managing  Director  from  1862  up  to  the  spring  of  1867, 
excepting  only  one  season  in  1864,  and  as  such  had 
charge  of  all  the  property  of  the  Company.  He  also 
attended  all  the  annual  meetings  of  the  Company  held 
at  Boston. 

To  enable  the  Company  to  carry  on  its  operations,  the 
Company,  through  Hibbard  as  Managing  Director, 
obtained  from  Bradley  a  loan  of  $10,000,  for  which 
Hibbard,  as  Managing  Director,  gave  a  note  or  notes 
and  a  warrant  to  confess  to  Bradley,  the  Eespondent, 
on  which  judgment  was  entered  up  by  Bradley  for 
$10,022.75,  for  principal  and  interest,  on  the  11th 
September,  1865.  In  1866  the  real  and  personal  pro- 
perty was  advertized  for  sale  under  Respondent's  judg- 
ment, and  the  real  estate  was  sold  to  him  for  $3,975, 
leaving  $6,025  still  due ;  the  personal  property  was  not 
sold,  and  remained  on  the  premises  until  July,  1867, 
when  Hawley,  as  agent  of  the  Company,  transferred  it 
to  Respondent,  who,  in  consideration  of  the  transfer, 
gave  up  notes  and  claims  for  about  $1,500.  Hawley,  at 
the  same  time,  gave  the  following  memorandum  of  sale 
(filed  in  the  case  as  exhibit  A) : — 

*•  River  Hebeet,  Cumberland  County, 

"  Nova  Scotia,  July  5th,  1867. 

"Know  all  men  by  these  presents,  that  Benjamin 
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1878  Bradley,  of  Boston,  Commonwealth  of  Massachusetts, 
Koljilif  United  States  of  America,  has  this  day  purchased  thiongh 
Bradlvt    ^'  ^'  ^^'^^^y^  authorized  to  sell  the  same,  the  foUowing 

described  pToi>erty,  with  the  exception  of  two  horses 

previously  sold  by  his  representative,  Ezra  C.  Dilling' 
ham. 
"  Signed  on  behalf  of  the  Company  by 

"T.  R.  Hawlky,  Agent,  (Seal). 

*'  Signed  in  behalf  of  Benjamin  Bradley^  the  purchaser, 

by 

''  Ezra  C.  Dillingham,  (Seal)." 

(Gbobqb  Moffat,      (Seal). 
Nathan  J.  HoEY^^   (Seal). 
Jesse  E.  Hoey,    x    (Seal). 
Bfark. 

There  was  no  seal  to  this  document  purporting  to  be 
the  seal  of  the  Company,  nor  had  any  resolution  been 
passed  by  the  shareholders  authorizing  a  sale  by  Haw* 
ley,  but  at  an  adjourned  meeting  of  the  Company,  held 
on  the  26th  February,  1866,  it  had  been,  on  motion, 
voted  that  Messrs.  Hawley,  W,  G.  Howe  and  Alden^ 
should  be  and  were  thereby  authorized  to  sell  all  the 
real  and  personal  estate,  and  also  the  leasehold  of  the 
Company  for  such  sum  or  sums,  and  on  such  terms  as 
in  their  judgment  would  be  for  the  best  interest  of  the 
Company,  and  pay  the  proceeds  of  such  sale  into  the 
hands  of  the  Treasurer  for  the  benefit  of  the  creditors 
of  said  Company,  and  if  the  amount  of  such  sale  ex* 
ceeded  the  debts  the  balance  to  be  paid  pro  rata  among 
the  stockholders. 

From  the  date  of  the  sale,  Bradley,  and  others  claim- 
ing under  him  as  proprietors,  employed  an  agent  to 
take  care  of  the  property,  and  paid  all  taxes  and  ex- 
penses connected  with  it.  The  mem.  of  sale  wai 
delivered  by  Hawley  to  Alden,  who  acted  as  Secretary  of 
the  Company. 
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No  meetings  of  the  Company  were  held  subsequent      1878 
to  that  of  the  26th  February,  1866,  until  December  30    m^EIban 
and  31,  1874,  when  the  Company,  being  still  largely        ^' 

^  JdRADLBz* 

mdebted  to  Respondent  on  his  judgment,  by  a  resolu-      

tion  unanimously  adopted  by  the  shareholders  present, 
further  resolved  that  all  the  interest  of  the  Company  in 
the  mining  lease  of  the  Company  be  transferred  to  Ees- 
pondent. 

On  the  25th  May,  ^1872,  Hibbard,  who  claimed  $1,760 
firom  the  Company,  brought  an  action  against  the  Com- 
pany, and  caused  a  writ  of  attachment  to  be  issued  out 
of  the  Supreme  Court  at  Amherst,  under  the  absent  or 
absconding  debtors  Act  of  Nova  Scotia  (1),  directed  to 
the  Appellant,  as  High  Sheriflf  of  the  .County  of  Oum" 
berland,  requiring  him  to  seize,  and  in  obedience  to  the 
writ  the  Appellant  did  seize,  certain  chattels  as  being 
the  chattels  of  the  said  Company. 

On  the  12th  November,  1872,  an  order  was  issued  out 
of  the  said  Court,  directing  the  Sheriff  to  sell  the  said 
chattels,  as  being  of  a  perishable  nature  within  the 
meaning  of  sec.  6,  of  the  last  mentioned  Act  ;  and  they 
were  sold  by  the  Sheriff. 

On  the  11th  December,  1874,  a  discontinuance  of  the 
cause  "  and  all  proceedings  thereunder,"  was  entered 
in  the  action  brought  by  Hibbard  against  the  Company. 

On  the  30th  May,  1876.  the  Respondent,  contending 
that  the  chattels  in  question  were  his  property,  com- 
menced an  action  of  trover  against  the  Appellant,  the 
Sheriff,  for  the  conversion  of  the  said  chattels. 

The  Appellant  pleaded  to  the  declaration : — 1st.  That 
he  did  not  convert.  2nd.  That  goods  were  not  the  pro- 
pertj  of  the  Plaintiff.  3rd.  Not  possessed.  And  4th.  A 
8i)ecial  plea  of  justification  setting  forth  the  proceedings 
by  Hibbard,  against  the  Lawrence  Coal  Minins:  Com' 

(1)  Rev.  Stat.  Nova  Scotia,  4th  series,  ch.  97. 
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1878  pany,  and  that  the  Defendant,  as  Sheriff,  under  the  said 
MoLbIn  ^rit  of  attachment,  and  the  said  order  made  in  such 
proceedings,  seized  and  sold  the  chattels  in  question  as 
and  being  the  chattels  of  the  Company. 

The  Plaintiff  replied  to  the  fourth  plea,  that  after  the 
proceedings  aforesaid  the  said  proceedings  were  discon- 
tinued. 

The  Defendant  rejoined  that  the  proceedings  were  not 
discontinued,  and  that  the  discontinuance  was  not  filed 
till  after  the  sale  in  the  fourth  plea  mentioned. 

He  also  demurred  to  the  replication,  on  the  ground 
that,  being  bound  to  act  in  obedience  to  the  order  of  the 
Court,  he  could  not  be  affected  by  a  discontinuance  of 
a  suit  under  which  property  was  sold. 

The  Plaintiff  joined  in  demurrer. 

The  issues  of  fact  were  tried  at  Amherst  on  the  16th 
October,  ISTe,  before  the  Chief  Justice,  Sir  William 
Young,  and  a  jury,  when  a  verdict  was  rendered  for  the 
Respondent  for  five  hundred  dollars  damages. 

The  Appellant  obtained  a  rule  nisi  to  set  aside  the 
verdict,  and  the  said  rule  nisi  and  the  demurrer  were 
argued  together. 

The  Court  below,  after  argument,  gave  judgment  re- 
fusing to  set  aside  the  verdict,  and,  on  the  2nd  April, 
1877,  a  rule  was  made  ordering  that  the  rule  nisi  be 
discharged  with  costs,  and  that  the  Plaintiff  have  judg- 
ment of  the  demurrer  with  costs. 

The  Appellant,  thereupon,  appealed  to  the  Supreme 
Court  of  Canada. 

Mr.  GormuUy,  for  Appellant : — 

The  Respondent  claims  title  to  the  chattels  in  ques- 
tion by  a  transfer  or  conveyance  thereof  from  the  Law- 
rence Coal  Mining  Company.  If  once  admitted  to  be 
the  property  of  the  Company,  they  must  so  remain 
until  divested.     The  principal  question   is  whether 
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there  was  an  actual  sale  of  the  goods ;  whether  exhibit      1878 
A  had  the  eflfeet  of  transferring  the  chattels  to  Bradley ;    MoLbak 
I  contend  it  had  not.     That  document  must  operate  ^^jj^g 

either  as  a  contract  or  conveyance.     If  it  operates  as  a      

contract,  it  must  be  regarded  as  a  contract  under  seal, 
or  as  a  simple  contract.  It  is  not  binding  on  the  Com- 
jpsny,  because  it  does  not  purport  to  bind  them,  and 
because  the  seal  affixed  is  not  the  corporate  seal  of  the 
Company,  which  was  necessary,  there  having  been 
evidence  of  the  existence  of  one.  Sec.  16,  ch.  8t,  Rev. 
Statj  N,  iS.,  3rd  series,  only  establishes  as  a  rule  of 
statute  law  what  was  formally  a  rule  of  common  law. 
It  has  been  held  that  as  to  personalty  a  corporation 
could  sell  it,  but  whether  they  could  do  so,  except  under 
seal,  is  another  question. 

The  Statute  says :  "  Acts  within  the  scope  of  their  char- 
ter." This  sale,  purporting  to  convey  all  the  proi)erty,  and 
showing  an  intention  to  abandon  the  object  for  which 
the  Company  was  incorporated,  should  have  been  under 
seal. 

Hawley  never  was  duly  authorized.  There  never 
was  a  meeting  respecting  the  sale,  and  no  evidence  of 
that  concerted  action  which  was  necessary. 

D*Arcy  v.  The  Tamar,  Kit  Hill  and  Callington  Rail' 
way  Co.  (I) ;  Ridley  v.  Plymo  Grinding  Co,  (2).  There 
is  no  evidence  that  the  Company  delegated  their  power ; 
and  further,  if  they  did  delegate  it,  they  had  no  right 
to  do  so.  The  last  delegation  of  authority  is  to  Hawley^ 
Howe  and  Alden — and  this  was  a  power  which  must 
have  been  exercised  by  all  three,  and  was  not  a  power 
which  could  be  delegated.  The  Respondent  was  bound 
to  know  what  was  being  done.     Exparte  Brown  (8). 

The  transaction  was  a  fraudulent  one  as  against  the 

(1)  L.  R.  2  Ex.  158.  (2)  2  Ex.  71 1. 

(3)  IQ^BeaT.  97. 
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1ST3      statQte  of  Elizabeth  (1).  there  was  no  ohmnge  of  posses- 
McLkIx    sion,  and  this  was  a  document  which  shonld  have  been 

-.    ^'        registered  under  the  statute. 
Brjldlet. 

The  learned  counsel  then  proceeded  to  arsne  that  the 

learned  judge  who  tried  the  action  had  improperly  ad- 
mitted evidence  and  had  misdirected  the  jury ;  and  that 
as  to  the  demurrer,  the  Appellants  fourth  plea  w^as  good 
in  law.  and  replication  bad  because  it  admits  and  does 
not  sufficiently  avoid  the  plea. 

Mr.  Halibwrton,  Q.  C,  for  Respondent : — 

The  Company  became  indebted  to  Brmdley  for  an  ad- 
vance of  $10.0«}0.  In  1S65.  they  find  themselves  in- 
solvent Hibbard,  from  whom  the  Company  purchased 
their  mine,  was  the  only  director  resident  in  Nora  Scotia, 
and  was  the  only  person  up  to  this  date  who  had  any 
benefit  from  the  Company.  He  attended  all  the  meet- 
ings and  was  familiar  with  all  that  was  done.  In  1865, 
meetings  were  called,  but  nothing  was  done^  and  at  last 
Bradlejf  enters  up  judgment  and  issues  execution.  He 
unwiselv  allowed  the  matter  to  stand  over  to  save 
Sherifis'  fees,  and  a  conveyance  became  necessary  firom 
the  Company.  Five  days  after  the  sale  of  the  personal 
property,  Hibbard  renders  an  account  showing  $25  due 
him.  The  Company  set  off  against  that  the  rent,  and 
considered  they  had  paid  every  body ;  they  supposed 
all  claims  were  paid  both  in  Canada  and  the  United 
States,  The  Com(^any  authorized  Battle  9f  to  go  to  Nou 
Scotia  to  sell  the  property. 

[Ritchie,  J. : — ^Will  you  show  us  firom  the  evidence 
that  he  was  authorized  by  the  Company  ?] 

There  is  no  one  at  present  claiming  the  property  ex- 
cept Bradte§f,  The  Company  did  not  claim  it,  nor  any 
shareholder  or  director  on  behalf  of  the  Company. 

fTHE  Chief  Justice  : — A  question  has  been  raised 

vl)  TwTiie*s  case  1  Coke  SO:  1  ^n.  L.  C.  1. 
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which  seems  important.    This  property  was  sold  by      1878 
order  of  the  Conrt  as  perishable  property.     How  can   MoLbah 
the  Sheriff  be  held  responsible  for  selling  this  specific  ^^j^gj 
property  nnder  the  order  of  the  Court  ?]  — — 

I  am  prepared  to  show  that  the  Sheriff,  under  the 
circumstances,  was  not  justified  in  selling. 

Where  there  is  a  seal,  the  seal  must  be  presumed  to 
be  the  seal  of  the  Company.  Ontario  Salt  Co.  v. 
Merchants  Salt  Co.  (limited)  (1). 

[Ritchie,  J. . — Where  is  the  evidence  that  Hawley 
had  any  right  to  use  the  seal  of  the  Company  ?] 

It  is  to  be  presumed  he  had  the  right. 

[Ritchie,  J. : — What  evidence  raises  this  presump- 
tion ?] 

The  Company  took  this  man's  money,  which  was  the 
consideration  for  the  sale. 

[Ritchie,  J. : — If  you  can  show  that  this  party  was 
professing  to  act  for  the  Company  and  entered  into  this 
sale,  and  afterward*  the  Company  had  known  of  the 
fjEtcts  and  received  the  money,  you  will  have  good 
evidence  that  the  sale  was  the  sale  of  the  Company.] 

In  18'74  a  general  meeting  of  the  Company  was  called, 
and  it  is  to  be  presumed  the  Company  ratified  the  action 
of  Mr.  Hawley.  When  proceedings  have  been  mani- 
festly illegal  between  a  Company  and  an  individual, 
and  the  Company  choose  to  continue  these  dealings, 
that  is  a  ratification  by  the  Company  of  such  dealings. 

[Henry,  J. : — The  difficulty  seems  to  me  to  be  that 
there  were  no  meetings,  and  no  Company.] 

It  is  to  be  presumed  all  necessary  by-laws  were 
passed  to  continue  the  Company,  and  the  meeting  of 
1874  was  a  ratification  of  what  was  done  before. 

The  transfer  purporting  to  be  signed  and  sealed  by  R. 
Hawley y  as  their  agent,  was  given  to  the  Secretary  of 

(I)  18  Grant  555  ;  Rev.  Stat.  Nova  Scotia,  3rd.  series,  ch.  87,  s.  1. 
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1878      the  Company,  and  was  never  repudiated  by  them,  and 
McLflx    Bradley  continued   thenceforth  to  be  in  undisputed 
BRii^LKT   P^session  of  the  property  and  paid  taxes  on  it  and 
employed  an  agent  to  take  charge  of  it 

Even  though  the  Company  could  not  contract  directly 
except  under  seal,  yet  they  could  without  the  corporate 
seal  appoint  an  agent,  whose  acts  and  contracts  within 
the  scope  of  his  authority  were  binding  on  the  Company. 
3  1\  Wms.  119.  1  Fonb.,  805  ;  PkiL  £d ,  n.  o.  Abbott's 
Dig.  of  Law  of  Corporations  (1). 

The  sale  was  not  ultra  vires,  but  was  a  lawfiil  means 
of  making  the  most  of  the  assets  of  the  Company  to  dis- 
charge its  liabilities.  Feather stonehaugk  t.  Lee  Mom 
Porcelain  Clay  Co.  (2) ;  Burrell  on  assignments,  36. 

The  promises  and  engagements  of  a  Company  may  as 
well  be  implied  from  its  acts  and  the  acts  of  its  agent 
as  if  it  were  an  individual.  Abbotts  Dig.  of  Law  of 
Corporations  (3). 

In  a  case  like  the  present  the  law  presumes  omnia  rite 
acta  and,  unless  the  contrary  appears,  that  all  necessary 
by-laws  and  resolutions  have  been  passed  necessary  for 
the  validity  or  ratification  of  the  acts  performed  by  the 
Company's  agent.    Field  on  Corporations  (4). 

The  Company,  after  notice  to  it  of  sale  by  Hawleyj 
did,  by  their  acquiescence  for  so  many  years  in  the  pos- 
session of  Eesi>ondent  of  the  personal  property  sold  to 
him,  by  their  accepting  therefor  notes,  &c.,  to  the 
amoimt  of  $1,500,  and  by  their  unanimous  vote  in  1874 
in  further  satisfaction  of  the  balance  due  Respondent, 
that  the  lease  of  the  mine  should  be  transferred  to  him, 
ratify  and  confirm  the  sale  of  the  personal  property  to 
Sespondent  by  Hawley,  as  their  agent ;  and  it  must  be 
assumed  that  all  necessary  by-laws  and  resolutions  had 
been  passed  and  adopted  to  ratify  and  confirm  the  sale 

(1)  Pp.  5  and  6.  (3)  578,  S.  %^  579  S.  1(XK5. 

(2)  35  L.  J.  y.  S.  84.  (4)  P.  287  &  296. 
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by  Hawley,  as  agent  of  the  Company.    To  enforce  an     1B78 
executory  contract  against  a  corporation  it  may  be  ne-    MoLban 
oessary  to  show  that  it  was  by  deed :  but  where  the  ,.   ^' 

corporation  has  acted  upon  an  executed  contract^  it  is  to      

be  presumed  against  them  that  everything  has  been 
done  that  was  necessary  to  make  it  a  binding  contract 
upon  both  parties,  they  having  had  all  the  advantage 
they  would  have  had  if  the  contract  had  been  regularly 
made.  Doe  dem.  Pennington  v.  Taniere  (1) ;  Wilson 
V.  Miers  (2) ;  Royal  British  Bank  v.  Turquand  (3) ; 
Renter  v.  Electric  Tel.  Co.  (4)  ;  Australian  Steam  Navi' 
gation  Co.  v.  Marzetti  et  al  (5) ;  Crook  v.  Corporation  oj 
Seaford  (6)  ;  Buffalo  and  Lake  Huron  Railway  Co.  v. 
Whitehead  (in  appeal)  (7) ;  Brewster  v.  The  Canada  Co. 
(8) ;  Mayor  of  Stafford  v.  Till  (9) ;  Angel  Sc  Ames  on 
Corporations  (10) ;  Bigelow  on  Estoppel  (11). 

K  any  question  could  be  raised  as  to  the  power  of  the 
Company  to  sell,  or  the  agency  of  Hawley,  or  as  to  the 
validity  of  the  sale  by  him,  or  as  to  the  ratification  of 
enich  agency,  or  of  such  sale  by  the  Company,  it  is  settled 
by  the  provisions  of  the  Nova  Scotian  Act  respecting 
factors  and  agents.  Rev.  Stat.  Nova  Scotia,  Fourth 
Series,  App.  63,  sees.  1 — 10. 

The  Respondent  further  contends  that  Appellant's 
plea  of  justification  is  bad  in  substance,  for  the  follow- 
ing reasons : — 

Because  it  appears  by  it  that  the  attachment  under 
the  Nova  Scotian  Act  respecting  absent  or  absconding 
debtors,  was  issued  against  *'  a  body  corporate  doing 
business  in  Nova  Scotia,^ '  the  said  Act  not  extending  to 
such  a  company,  but  only  to  companies  ^'  incorporated 

(1)  12  Q.  B.  998, 13  Jur.  119, 18  L.  (6)  L.  R.  6.  ch.  App.  554. 
J.  Q.  B.  49.                                        (7)  8  Grant  157. 

(2)  10  C.  B.  N.S.  367.  (8)  4  Grant  443. 

(3)  6  E.  &  B.  331.  (9)  4  Bing.  75. 

(4)  6  E.  &  B.  347.  ( 10)  P.  J  72. 

(5)  24  L.  J.  Exch.  273.  (11)  477,  447  N.  2. 
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1878  out  of  the  Province  and  doing  business  by  an  agent 
MoLbIn  within  the  Province."  Rev,  Stat.  Nova  Scotiaj  Fourth 
-.    ^'        Series,  ch.  97. 

Bradlbt. 

Because,  even  if  sec.  6  of  the  said  Act  refers  to  such 

foreign  companies  doing  business  in  Nova  Scotia,  it  does 
not  appear  that  the  goods  in  question  were  exhibited  to 
the  Sheriff  as  the  goods  of  the  Company,  nor  does  it  ap- 
pear that  they  were  valued  by  two  sworn  appraisers,  or 
that  the  amount  of  appraisement  was  endorsed  on  writ 
of  attachment,  or  that  the  Sheriff  levied  on  such  part  of 
the  goods  as  would  be  sufficient  to  refund  the  sum  so 
sworn  to,  &c. 

Because,  if  sec.7  is  also  applicable  to  such  foreign  com- 
panies, it  does  not  appear  that  notice  of  such  assessment 
was  given  to  the  agent  of  the  Company,  or  that  the  three 
days  were  allowed  him  to  find  security  ;  nor  does  it  ap- 
pear that  the  prothonotary  had  any  power  to  issue  the 
order  for  sale  in  consequence  of  the  absence  of  a  judge. 
Rex.  V.  Croke  (1). 

Because  the  plea  of  justification  does  not  show  that 
the  Sheriff  has  made  a  return  of  the  writ  of  attachment, 
without  which  he  cannot  be  allowed  to  justify  in  such 
a  case.  Rev.  Stat.  Third  Series,  ch.  40,  s.  13.  Rowland 
V.  Veale  (2) ;  Cheaseley  v.  Barnes  (3) ;  Freeman  v.  Bluett 
(4) ;  Williams  v.  Babbitt  (5) ;  also,  American  cases  cited 
in  2  Greenleqf  on  Ev.,  697. 

And  Bespondent  further  contends : — ^That  as  it  is 
only  service  of  summons  on  the  agent  of  a  foreign  com- 
pany doing  business  in  the  Province  by  an  agent,  w^hich 
the  statute  says  "  gives  jurisdiction  to  the  Court,"  and 
as  it  appears  that  the  summons  was  served  on  the  agent 
of  Respondent,  and  not  of  the  comply,  the  Court  had 
no  jurisdiction,  and  the  writ  of  attachment  and  order 

(1)  1  Cowp.  30.  (3)  10  East  81. 

(2)  1  Cowp.  20.  (4)  1  Salk.  409,  Ld.  Ray.  633. 

(5)  14  Gray  141. 
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for  sale,  and  all  proceedings  thereunder,  were  null  and      1878 
void  ;  that  a  Court  of  law  has  in  itself  no  inherent  power   MoLean 
or  right  to  order  perishable  goods  seized  under  attach-  b^^'^bt. 

ment  to  be  sold,  La  Rochelle  v.  Piche  et  al  (1) ;  and      

that  sec.  6  and  7  of  Absent  or  Absconding  Debtors  Act 
does  not  extend  to  foreign  companies  doing  business  in 
the  Province  by  an  agent,  and  the  Court  has  no  power 
to  order  a  sale  of  their  property  under  the  said  Act,  and 
that  all  proceedings  for  a  sale  of  such  property  are  there- 
fore null  and  void.  "  When  the  Court  has  no  jur- 
isdiction of  the  cause,  the  whole  proceeding  is  coram 
non  judice^  and  actions  will  lie  against  the  above  men- 
tioned parties  without  any  regard  to  the  precept  or  pro- 
cess, and  in  this  case  it  is  not  necessary  to  obey  one  who 
is  not  judge  of  the  cause."  Broom,  L.  M.  90,  Taylor  v. 
Clemson  (2).  Factum  ajudice,  quod  ad  officiumjure  non 
pertinet,  ratum  non  est.  "  A  plea  of  justification  by  a 
constable  acting  under  the  warrant  of  a  justice  will  ac- 
cordingly be  bad,  if  it  does  not  show  that  the  justice  had 
jurisdiction  over  the  subject  matter  upon  which  it  is 
granted."  Taj/lor  v.  Clemson  (3) ;  Broom's  Prac.  (4) ; 
Broom,  L.  M.  (5). 

As  to  evidence  necessary  in  supportof  defence,  see 
Crocker  on  Sheriffs  (6). 

Mr.  Gormully  in  reply : — 

Ritchie,  J. : —  ^^^^ 

This  was  an  action  brought  against  the  Sheriff  of  the   Vune  4. 
County  of  Cumberland  for  converting  to  his  own  use 
Plaintiff^s  goods.     Defendant,  as  such  Sheriff,  levieion 
these  goods  under  an  attachment.    There  is  a  provision 
in  the  Act  under  which  these  goods  were  seized,  giving 

(1)  1  L.  C.  Jur.  158.  (4)  667  et  seq. 

(2)  2  Q.  B.  1034.  (5)  95,  96. 
(3)2Q.  B.  1031.  (6)  P.  867. 

*  The  Chief  Justice  was  absent  when  judgment  was  delivered. 
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1S78  power  to  the  Court  to  order  perishable  goods  to  be  sold 
McLBiLN  (1)*  The  Court  did  in  this  case  order  the  goods  to  be 
Brjldlet   ^^  *^^  ^^^^  were  sold,  and  after  such  sale  all  the  pro- 

ceedings  under  the  attachment  appears  to  have  been 

discontinued.  If  the  Sheriff  had  properly  taken  the 
goods  in  the  first  instance,  and  if  they  were  legally  in 
his  hands,  and  he  sold  them  under  the  order  of  the 
Court,  I  think  that  order  would  protect  him ;  but,  in 
this  case,  in  my  opinion,  the  conversion  of  the  goods 
took  place  when  the  Sheriff  l«vied  on  them.  The 
evidence  shows  the  goods  originally  belonged  to  the 
St,  Lawrence  Coal  Mining  Company^  the  officers  of 
which  were  domiciled  in  New  York.  The  Company 
appears  to  have  failed  in  its  operations,  and  all  their 
property  in  Nova  Scotia  was  disposed  of^  except  that 
now  in  question,  and  all  debts  in  that  Province,  except 
$28,  appear  to  have  been  settled,  leaving  a  large  debt 
due  to  the  Plaintiff,  who  had  been  connected  with  the 
Company,  and  for  which  he  held  the  promissory  notes 
of  the  Company.  The  Supreme  Court  of  Nova  Scotia 
held  there  was  evidence  of  a  sale  of  these  goods ;  and 
there  appears  to  me  to  have  been  ample  evidence  for 
the  consideration  of  the  jury  of  a  bond  fide  sale,  for  a 
valuable  consideration,  by  the  officers  of  the  Company 
to  the  Plaintiff,  for  the  purpose  of  discharging  the  lawful 
indebtedness  of  the  Company.  I  think  this  was  within 
the  legislative  power  given  to  incorporated  companies 
under  ch.  53,  sec.  15,  N.  S.  Acts,  which  makes  acts  per- 
formed within  the  scope  of  their  charter,  or  acts  creat- 
ing them,  valid,  notwithstanding  they  may  not  be  done 
under,  or  authenticated  by,  the  seal  of  the  Company,  if 
such  an  authentication  was  needed,  but  which,  I  think, 
was,  in  this  case,  wholly  unnecessary  (1). 

The  Company  having  in  the  due  course  of  its  busi- 

(1)  Sec  6,  ch.  97  Bev.  Stats.  N.  S^  4th  SeiieB. 
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ness  become  indebted  to  the  Plaintiff,  I  can  see  no      1878 
reason  why  it  might  not  as  well  pay  that  liability  by   MoLban 
a  sale  and  delivery  of  personal  property  to  their  creditor  j^^bt 

in  discharge  thereof,  as  by  handing  him  the  amount  in      

money,  or  selling  the  property  to  third  parties,  and 
handing  over  the  proceeds  to  the  creditor. 

With  reference  to  the  conversion,  I  think  the  very 
circumstance  of  Defendant's  levying  on  the  goods,  and 
subsequently  selling  them,  was  a  clear  conversion. 
There  was  not,  it  is  true,  evidence  that  the  goods  were 
on  the  levy  moved,  but  it  is  clear  the  Sheriff*  did  levy 
on  them,  and  it  is  equally  clear  that  the  Court  ordered 
the  goods,  thus  in  his  hands  and  under  his  control,  to 
be  sold,  as  being  in  his  possession  under  the  levy,  and 
that  they  were  so  sold. 

The  definition  of  a  conversion,  as  given  by  the  editor 
of  Bacon's  abridgment  "  Trover  "  (B),  is  this : — 

The  action  boing  founded  upon  a  conjunct  right  of  property  and 
possession,  any  act  of  the  Defendant  which  negatives  or  is  inconsis- 
tent with  such  riglit,  amounts  in  law  to  a  conversion.  It  is  not  neces- 
sary to  a  conversion  that  there  should  be  a  manual  taking  of  the 
thing  in  question  by  the  Defendant ;  it  is  not  necessary  that  it  should 
be  shown  that  ho  has  applied  it  to  his  own  use.  Does  he  exercise  a 
dominion  over  it  in  exclusion  or  in  defiance  of  Plaintifi  's  right  ?  If 
he  does,  that  is  in  law  a  conversion,  be  it  for  his  own  or  another  per- 


son's use.*' 


I  think  when  a  Sheriff  levies  on  property  he  does 
take  possession  of  it,  as  against  the  party,  and  does  con- 
vert it.  If  he  exercises  control  in  defiance  of  the  party 
who  had  the  right,  there  is  a  conversion,  and  he  may 
be  sued  for  the  conversion,  and,  as  said  by  Alderson,  B., 
in  Fouldes  v.  Willoughby  (1), 

For  this  simple  reason,  that  it  is  an  act  inconsistent  with  the  general 
right  of  dominion  which  the  owner  of  the  chattel  has  in  it,  who  is 
entitled  to  the  use  of  it  at  all  times  and  in  all  places.  When,  there- 
fore, a  man  takes  that  chattel,  either  for  the  use  of  himself  or  another, 
it  is  a  conversion. 

(1)8M.&W.  548. 


V. 

Bradlbt. 
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1878  I  think  the  Plaintiff 's  right  of  action  did  not  com- 

MoLban  nience  at  the  time  of  the  sale,  but  soT  soon  as  the  Sheriff 
levied  npon  the  goods,  and  so  exercised  a  claim  and 
dominion  over  them  adverse  to  the  Plaintiff  and  incon- 
sistent with  his  general  right  of  dominion. 

Under  these  cirenmstances,  I  think  the  Plaintiff  has 
made  out  his  case,  viz. :  that  the  Company,  by  its  officers, 
was  competent  to  sell  the  goods  in  question,  that  there 
was  evidence  to  establish  the  sale  of  the  g'oods  to  the 
Plaintiff,  and  of  a  conversion  by  the  Defendant.  I  state 
this  with  hesitancy,  only  because  the  views  of  my 
learned  brethren  are  at  variance  with  the  conclusion 
at  which  I  have  arrived. 

Stkono,  J. : — 

The  conversion  complained  of  by  the  declaration  was 
the  sale,  not  the  seizure  or  taking  of  the  goods.  The  4th 
plea  justifies  the  sale  under  the  order  of  the  Court,  and 
avers  that  to  have  been  the  act  complained  of  in  the  de- 
claration. The  Plaintiff  is  therefore  confined  to  the  sale 
as  the  conversion  for  which  he  sues.  If  he  wanted  to 
insist  on  the  taking  as  constituting  a  conversion  he 
should  have  new  assigned.  I  should  doubt,  however, 
if  a  mere  taking  of  the  goods  of  a  third  person  under  a 
mesne  attachment  against  a  Defendant,  to  keep  them  in 
medio  until  the  termination  of  the  action,  is  a  conversion. 
A  conversion  is  defined  to  be  a  taking  of  chattels  with 
an  intent  to  deprive  the  Plaintiff  of  his  property  in 
them,  or  with  an  intent  to  destroy  them  or  change  their 
nature.  Taking  under  a  mesne  attachment  does  not, 
like  taking  under  a  writ  of  fieri  facias  with  intent  to 
sell,  imply  any  such  intention.  But,  be  that  as  it  may, 
the  conversion  here  must,  on  the  pleadings,  be  taken  to 
be  the  sale.  Now,  this  sale  was  under  an  order  of  the 
Court,  and  was  the  act  of  the  Court,  not  the  act  of  ike 
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Sheriflf.    It  was  not  the  case  of  a  writ  of  execution  or      1878 
attachment  being  placed  in  the  Sheriff 's  hands  against    MoLran 
the  goods  of  A,  and  a  seizure  under  it  of  the  goods  of  B,  ^   *'• 

which  the  exigency  of  the  writ  did  not  warrant ;  but      

these  specific  goods  being  already  in  the  Sheriff 's  hands, 
having  been  seized  under  the  attachment,  the  Court 
orders  them  to  be  sold.  The  Sheriff*  is,  therefore,  pro- 
tected by  the  order  for  sale.  The  issue,  it  is  true,  on  this 
line  of  pleading,  in  narrowed  to  this  :  Was  the  discon- 
tinuance after  or  before  the  sale  ?  It  appears  that  the 
sale  took  place  on  the  7th  November,  1866,  and  that 
there  was  no  discontinuance  until  December  11th,  1874. 
The  issue  on  the  rejoinder  to  the  replication  to  the  plea 
of  justification  ought,  therefore,  to  have  been  found  for 
the  Defendant.  But  it  was  proper  to  consider,  whether 
the  plea  did  disclose  a  good  justification,  since  there 
would  be  no  use  in  granting  a  new  trial  if  in  point  of 
law  the  Sheriff  could  not  justify.  As  regards  the  other 
point  argued,  there  can,  in  my  judgment,  be  no  doubt 
that  the  Company  was  one  to  which  the  Rev.  Stats,  p.  8, 
(4th  Series),  ch.  97,  was  applicable.  I  am,  therefore,  of 
opinion  that  the  verdict  ought  to  have  been  set  aside 
with  costs,  and  a  new  trial  ordered. 

Taschereau  and  Fournieb,  J.  J.,  concurred. 

Henry,  J. : — 

The  points  to  be  decided  in  this  case  are  in  an  action 
of  trover,  brought  by  the  Respondent  against  the  Ap- 
I)ellant,  who,  as  Sheriff*  of  the  County  of  Cumberland, 
sold  certain  chattel  property  claimed  by  the  Resi>on- 
dent  to  belong  to  him  to  recover  its  value. 

To  the  charge  of  conversion  in  the  Resi>ondent's  writ 
the  Appellant  pleaded  : — 

1st.  That  he  did  not  convert  to  his  own  use  the  Plaintiff 's  goods,  as 
in  the  writ  alleged. 


MoLeak 

V. 
BrwADLBY. 
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1878  2nd.  That  the  goods  were  not  the  property  of  the  Plamti£P. 

3rd.  That  the  Plaintiff  was  not  possessed,  nor  was  he  en^tled  to 
the  possession  of  the  said  goods. 

And  by  a  fourth  plea,  he  justifies  the  taking  of  the 
goods,  as  and  being  the  goods  of  the  Lawrence  Coal 
Mining  Company,  under  a  writ  of  attachment  at  the 
suit  of  one  George  Hibbard,  against  the  said  Lawrence 
Coal  Mining  Company,  directed  to  him  as  Sheriff  of  the 
County  of  Cumberland ;  and  the  subsequent  sale  thereof 
under  an  order  issued  by  the  Supreme  Court  and  signed 
by  A.  S.  Blenkhorn,  Esquire,  Prothonotary  of  the  said 
Court  at  Amherst  in  the  said  County  of  Cumberland, 
whereby  he  was  ordered  and  required,  amongst  other 
things,  as  such  Sheriff,  as  aforesaid,  to  put  up  and  sell  the 
said  goods  at  pubUc  auction  to  respond  the  judgment 
which  might  be  obtained.  The  Plaintiff  replied  to  the 
latter  plea : — 

That  after  the  proceedings  in  the  plea  mentioned,  taken  by  the 
said  George  Hibbardj  the  suit  instituted  by  the  said  George  Hibbard 
against  the  Latorence  Coal  Mining  Company  was  discontinued  by 
him,  and  the  attachment  and  all  proceeding  thereunder  were  there- 
by abandoned  j  which  said  discontinuance  is  on  the  f yles  of  this 
honorable  court. 

To  that  replication  the  Appellant  rejoined,  first,  that 
the  said  cause  was  not  discontinued,  and  second : — 

That  the  said  discontinuance  was  not  filed  until  after  the  goods  in 
said  writ  mentioned  were  sold  under  the  order  in  his  said  plea  men- 
tioned, and  the  proceeds  applied  as  therein  mentioned. 

On  the  trial  of  the  issues  of  fact,  leave  was  given  to 
the  Appellant  to  demur  to  the  replication  of  the  Bes- 
pondent,  which  he  did,  and  therein  says  that  the  Plain- 
tiff's  replication  is  bad  in  substance,  inasmuch  as  the 
Sheriff  is  justified  by  his  writ  of  attachment  and  order 
for  sale,  and  was  bound  to  execute  it : — 

That  the  act  of  the  Plaintiff  in  the  cause  under  which  the  attach- 
ment was  made,  in  discontinuing  the  cause  after  the  Sheriff  had  sM 
the  property  in  question,  cannot  and  does  not  affect  bis  jusiificatianf 
as  pleaded. 
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Marffinal  note  on  the  demurrer  :—  1878 


Matter  of  law  to  be  argued — that  the  Sheriff,  being  l)otind  to  act  in    MoLbak 
obedience  to  the  order  of  the  Coui't,  cannot  be  affected  by  a  discon-  ^- 

tinuance  of  a  suit  under  which  property  was  sold.  __^^ 

Joinder  in  demurrer  by  Respondent.  Under  the 
charge  of  the  learned  Chief  Justice  of  Nova  Scotia, 
before  whom  the  cause  was  tried  in  October,  1876,  the 
jury  found  a  verdict  for  the  Plaintiff  for  |600,  and  a 
rule  nisi  was  granted  to  set  it  aside  on  the  following 
grounds: — 

1st.  That  the  verdict  was  against  law  and  evidence. 
2nd.  That  the  learned  Chief  Justice  misdirected  the  jury. 
3rd.  That  evidence  was  improperly  received. 
4th.  That  evidence  was  improperly  rejected,  and 
5ih.  That  there  was  no  sufficient  evidence  of  the  convei*sion  of  the 
goods. 

This  rule  and  the  demurrer  were  argued  before  the 
whole  Ck)urt  at  Halifax,  and  by  a  majority  of  the  Court 
the  rule  nisi  was  discharged  with  costs,  and  a  judg- 
ment on  the  demurrer  given  in  favor  of  the  Respon- 
dent. 

In  the  majority  judgment,  the  fourth  plea  is  pro- 
nounced bad,  and  a  doubt  expressed  as  to  the  sufficiency 
of  the  replication  to  it.  Hence  the  judgment  on  the 
demurrer.  The  appeal  to  this  Court  is  from  that  judg- 
ment on  all  the  points,  both  as  to  the  facts  and  the 
law. 

I  will  first  deal  with  the  demurrer.  I  would  not 
question  the  correctness  of  the  judgment  if  the  fourth 
plea  is  defective,  but  I  don't  think  it  is. 

To  decide  that  point,  we  must  first  consider  the  nature 
of  the  position  held  by  the  Appellant  when  he  received 
the  order  for  the  sale  of  the  goods.  He  had  previously 
levied  on  the  goods  under  the  attachment,  but  had  not 
removed  them.  Section  6,  ch.  97  of  the  Revised  Statutes 
of  Nova  Scotia,  entitled  :  "  Of  suits  against  absent  and 
absconding  debtors,"  provides  that : — 

37 
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1 878  Where  the  goods  consist  of  stock,  or  are  shown  by  affidavit  to  be 

j/^^       of  a  perishable  nature,  and  the  agent  shall  not,  within  three  days  after 

1^^  notice  of  the  appraisement,  give  security  for  their  value,  a  judge, 

Bradlbt.   or  a  prothonotary  of  the  county,  in  his  absence,  may,  at  his  discretioa, 

""""^       cause  the  same  to  be  sold  at  public  auction,  and  the  proceeds  thereof 

shall  be  retained  by  the  Sheriff,  or  paid  into  Court,  to  resp<nid  the 

judgment. 

The  prothonotary  of  the  county  made  an  order  nnder 
the  provisions  of  that  section,  and  directed  to  the  Sheriff^ 
to  sell  the  said  goods  under  the  terms  thereof. 

On  receipt  of  that  order  it  was  the  Sheriff's  duty  to 
execute  it.  He  could  have  been  comx)elled  by  legal  and 
summary  means  to  do  it,  and  would  also  be  answerable 
to  the  Flaintifi  in  that  suit  for  any  resulting  lo68  or 
damage  to  the  goods,  in  case  he  eventually  obtained 
judgment.  So  far,  therefore,  as  the  conversion  by  the 
sale,  the  order  to  sell  the  specific  goods  would  be  a  com- 
plete justification  and  the  plea  to  that  extent  is  a  suffi- 
cient answer. 

If  the  plea  admitted  the  goods  were  the  property  of 
the  Plaintiff  it  would  have  been  bad ;  but,  on  the  con- 
trary, it  alleges  them  to  have  been,  when  levied  ux)on, 
the  goods  of  the  Lawrence  Coal  Mining  Company^  and 
that,  with  the  other  allegations  contained  in  it,  forms  a 
perfect  answer  to  the  writ ;  and,  as  a  whole,  is  conse- 
quently a  good  plea  The  Eespondent  virtually  says : — 
they  were  not  the  Plantiff 's  goods,  but  those  of  the 
Lawrence  Coal  Mining  Company,  and  I,  as  Sheriff,  levied 
upon  them  under  the  attachment,  and  subsequently 
sold  them. 

A  special  plea  of  justification  is  only  necessary  where 
goods  of  one  party  are  taken  out  of  the  possession  of 
another,  and  is  only  necessary  as  a  justification  for  in- 
terfering with  the  possession.  If  goods  are  not  taken 
out  of  the  possession  of  the  Plaintiff  the  idight  is  tried 
by  a  simple  denial  of  ownership.  The  justification  in 
this  case  would  only  be  necessary  in  oase  the  goods  in 
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question,  were,  when  taken,  in  contemplation  of  law,  in      1878 
the  possession  of  the  Respondent.  Moi21n 

The  replication  to  the  plea  is  bad,  for  the  simple  reason 
that  the  Respondent  could  not,  by  any  possibility,  be 
affected  by  any  subsequent  act  of  the  Plaintiff  in  re- 
gard to  the  discontinuance  of  the  suit.  I  think,  there- 
fore, the  judgment  on  the  demurrer  must  be  in  favor  of 
the  Appellant. 

Under  that  ruling  the  judgment  on  the  facts  sub- 
mitted to  the  jury  should  also  be  for  him,  if  the 
order  for  sale  would  be  a  justification  to  the  officer 
for  the  original  levy  on  the  goods,  as  well  as  for  the  sale, 
even  had  they  been  the  property  of  the  Respondent ; 
but,  as  it  is  not,  the  result  must  be  affected  by  the  ques- 
tion as  to  the  ownership  of  the  goods  when  the  levy 
was  made.  If,  then,  they  were  not  the  Respondent's,  he 
cannot  recover ;  but  the  whole  case,  as  far  as  the  rule 
nisi  for  a  new  trial  goes,  depends  altogether  on  the  set- 
tlement of  that  question.  The  property,  as  admitted  by 
both  parties,  was  that  of  the  Lawrence  Coal  Mining 
Company  up  to  the  date  of  the  transfer  claimed  by  the 
Respondent.  Did  he,  then,  obtain  the  property  in  the 
goods  by  the  document  signed  by  "/.  W,  Hawley, 
agent."  If  not,  he  had  no  property  in  them.  In  deter- 
mining that  point  we  must  see  if,  in  the  first  place, 
Hawley  had  sufficient  authority  to  divest  the  Company 
of  the  ownership.  The  alleged  transfer  is  signed  by 
him  on  the  5th  of  July,  1867.  He,  the  Respondent, 
and  others  were  appointed  Directors  of  the  Company 
on  the  18th  of  January,  1865,  for  one  year  from  that 
date.  No  subsequent  appointment  of  Directors  was 
ever  made,  and  there  is  no  provision  to  be  found  any- 
where, as  far  as  the  evidence  goes,  as  is  sometimes  the 
case  in  respect  of  public  officers,  that  the  Directors 
should  hold  office  till  others  were  appointed  in  their 
place.     There  may  have  been  such  a  provision  in  the 
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1878  by-laws  of  the  Company,  but  evidence  of  it  is  wanting. 
McIaan  On  the  18th  of  January,  1866,  the  Directors  ceased  to 
be  so ;  and,  as  such,  could  not  collectively  or  individu- 
ally bind  the  Company.  Resolutions  of  the  stock- 
holders were  passed  in  April  and  December,  1865, 
authorizing  certain  Directors  named,  to  sell  on  certain 
conditions  the  real  and  personal  property  of  the  Com- 
pany ;  but  bawley  was  not  one  of  them.  On  the  26th 
of  February,  1866,  at  a  meeting  of  the  stockholders,  a 
resolution  was  passed  authorizing  Messrs.  Hawley^  W. 
G.  Howe  and  Alden : — 

To  sell  all  the  real  aiid  personal  estate,  and  also  the  leasehold  of 
the  Company  for  such  sum  or  sums,  and  on  such  termB,  as  in  tktir 
judgment  will  be  for  the  best  interest  of  the  Company,  and  pay  the 
proceeds  of  such  sale  into  the  hands  of  the  Treasurer  for  the  benefit 
of  the  creditors  of  the  said  Company,  and  if  the  amount  of  such  sale 
exceeds  the  debts,  the  balance  to  be  paid  pro  rata  among  the  stock- 
holders. 

No  one  will  pretend  for  a  moment  that  Hawley  alone 
had  i)ower  to  make  the  sale  to  the  Respondent,  which 
the  document  signed  by  him  puri)ortfi  to  have  been 
made.  The  delegated  power  by  the  Company  was  to 
three,  and  the  three  were  to  exercise  their  judgment  in 
regard  to  it ;  and  besides,  none  of  them,  nor  the  three 
together,  had  power  to  give  any  portion  of  the  property 
in  jyayment  of  any  particular  debt.  It  was  to  be  sold  for 
cash,  and  that  paid  into  the  hands  of  the  Treasurer. 
The  Respondent  was  himself  a  Director ;  and  was  quite 
aware,  no  doubt,  of  the  nature  of  the  authority  given 
to  Hawley,  Howe  and  Alden,  and  is  concluded  thereby. 
There  is  no  evidence  of  any  ratification  of  the  sale  by 
the  Company.  In  fact,  there  was  but  one  meeting  of 
the  Company  after  that  of  February,  1866,  and  that  was 
in  1874,  which  appears  to  have  been  called  for  the  pu> 
pose  of  authorizing  a  transfer  of  the  lease  of  the  mineB 
to  the  Ilesx)ondent,  which  was  done ;  and  that  only. 
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Some  oral  evidence  was  offered  of  the  authority  of      1^78 
Hawley  to  sell  the  personal  property  ;    but  it  was    MoLbak 
objected  to  and  cannot  be  received  for  the  obvious  rea-  Bradley. 

son  that  no  meeting  had  ever  considered  the  subject.      

In  the  absence,  then,  of  legitimate  evidence,  and  when 
considering,  too,  that  if  any  Directors  existed  at  the 
time  of  the  transfer,  the  Respondent  was  one,  and  could 
not  become  a  purchaser  through  a  sale  by  the  Directors* 
he  having  with  them  a  fiduciary  authority  to  sell,  if  any 
such  existed,  I  must  say  I  can  see  no  authority  for  the 
transfer  to  bind  the  Company,  even  if  it  had  been  made 
in  the  name  of  the  Company  and  under  its  seal. 

The  instrument  in  question  does  not  purport  to  be  a 
transfer  by  the  Company.  It  contains  no  words  making 
a  transfer.  It  only  says  baldly  that  the  Respondent  has 
purchased  through  T.  R.  Hawley^  authorized  to  sell  the 
same,  the  property  mentioned  in  the  schedule.  A  mere 
naked  purchase,  without  evidence  of  any  consideration 
given,  or  any  delivery  of  the  property,  will  not  pass  it. 
I  cannot  think  the  instrument  of  any  more  value  than 
a  letter  to  some  person  would  have  been,  containing 
the  same  substance.  It  does  not  say  who  owned  the  pro- 
perty, or  by  whom  he  was  authorized  to  sell  it,  and  it  is 
signed  by  "  T.  R,  Haioley,  agent."  Agent  of  whom  ?  It 
discloses  no  consideration  or  terms  for  the  purchase. 
No  consideration  is  shown  either  by,  or  dehors^  the  in- 
strument by  any  one  present  at  the  alleged  purchase. 
I  will  not  say  a  loritten  transfer  was  absolutely  neces- 
sary, but  I  am  of  opinion  the  document  per  se  is  insuffi- 
cient to  make  it.  There  is  no  other  evidence  of  it ;  for 
neither  of  the  parties  to  the  transfer,  Hawley  and  Dt7- 
lingham^  or  any  of  the  witnesses  to  it,  or  any  other 
person  present,  was  examined ;  and  there  is,  therefore, 
no  legal  evidence  of  it.  Alden's  hearsay  evidence  ui>on 
this  point,  objected  to  at  the  trial,  cannot  be  received. 

The  Respondent,  in  his  evidence,  says  : — 
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1878  Alden^  Dillingham  J  Hawley  and  Wenttcorih^Yf&re  all  creditors  of 

^■'^'^       the  Company,  and  were  the  four  interested  with  me  in  the  transfer 
^^     *      of  the  personal  property — 

Bradley,  under  his  honorary  obligation.  Thus,  then,  was 
Hawley  undertaking  to  act  as  the  agent  of  the  Company 
to  convey,  with  the  assistance  of  Diflingham,  the  pro- 
perty of  the  Company  to  the  Respondent  for  his,  flair- 
lei/'s,  Dillingham  s  and  WentwortVs  benefit.  Surely  the 
Company,  at  any  time,  could  repudiate  such  a  transfer ; 
and,  if  void,  as  against  the  Company,  it  must  be  so  as 
against  a  creditor  of  the  Company,  as  Hibbard  appears 
to  have  been. 

And,  now,  in  conclusion,  as  to  the  seal.  I  have  care- 
fully examined  all  the  authorities,  and  have  had  no 
difficulty  in  arriving  a^  the  conclusion  that,  in  the  ab- 
sence of  statutory  enactment,  the  contract  in  question 
could  only  be  valid  under  the  seal  of  the  Company. 

By  the  registry  of  the  articles  of  association  in  evi- 
dence, this  Company  was  incorporated,  not  as  a  trading 
company,  but : — 

For  the  special  purpose  of  opening  and  working  mines  and  vein*, 
or  deposits  of  coal  and  oils  in  the  River  Heberi  Settlement^  •  •  • 
and  the  exporting  and  making  sale  thereof,  and  of  constructing  and 
operating  railways,  tramways,  or  plank  roadf^  necossar>'  for  trans- 
porting the  said  coal,  when  mined,  to  tide  water,  and  for  the  purpose 
of  constructing  piers,  docks  and  buildings  necessary  for  carr}-ing  on 
said  business,  and  of  doing  all  other  business  which  may  be  lawfully 
undertaken  and  connected  therewith. 

This  is  not,  then,  a  "  trading  "  Company,  and  therefore 
rules  as  to  buying  and  selling  stocks  in  trade  will  not 
apply  to  it. 

The  "  selling  "  contemplated  by  this  Company  was  to 
be  of  coal  and  oil,  not  the  houses,  buildings,  or  plant. 
The  intention  was  to  keep  the  latter  as  means  to  enable 
the  Company  to  carry  out  the  intentions  of  the  charter. 

The  intention  is  clear  and  obvious,  and  I  cannot  strain 
words  declaring,  as  do  those  of  section  15,  chap.  53  of 
the  Revised  Statutes  of  Nova  Scotia,  that : — 


Mo  Lb  AN 
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The  acts  of  incorporated  companies  performed  within  the  scope  of       1878 
their  charters,  or  acts  creating  them^  shall  be  valid,  notwithstanding 
they  may  not  be  done  unner,  or  authenticated  by  the  seal  of  such 
corporations,  BB\nLGT. 

to  mean  that  a  company  may,  without  seal,  sell  and 
dispose  of  their  whole  property,  and  thereby  wind  up 
the  company.  Such  a  power  is  certainly,  to  my  mind, 
not  given  by  the  section  just  quoted ;  for  that  section 
clearly  has  reference,  as  to  this  Company,  to  acts  done 
"  in  the  opening  and  working  mines,  &c."  and  the  ex- 
porting and  making  sale  of  "  coal  and  oil,  &c."  It,  in 
fact,  only  applies  to  a  going  Company,  and  cannot  be 
applied  to  the  expiring  flicker,  or  final  sale  of  the  houses, 
plant,  &c.,  of  a  bankrupt  company.  For  the  reasons 
given,  I  think,  the  rule  for  the  discharge  of  the  rule  nisi 
herein  should  itself  be  discharged  and  the  said  rule  nisi 
made  absolute  with  costs. 

Appeal  allowed  with  costSy  and  new  trial 
ordered  with  costs  in  the  Conrt  below. 

Solicitor  for  Appellant :  Charles  T.  Townshend, 

Solicitor  for  Respondent :  W.  Inglis  Moffat. 
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187^      WILLIAM  T.  RICKABT AppellaOT; 

•Feb'y.  7,8,9.  ^ 

•June  4. 

ADAM  R.  BELL Eespondent. 

ON  APPEAL  FROM  THE  COURT   OF  QUEEN^S  BENCH  FOR 

LOWER  CANADA  (APPEAL  SEDE). 

Insolvency — Fraud  or  Illegal  Preference — Presumption — Insolvent 
Act  of  1875|  sec,  13;  sub,  sees,  1  and  3,  and  Insolvent  Act  of  1869, 
sees.  86  and  SS—Arts.  C,  C,  L,  C.  993, 1033, 1035, 1040— Doctrine  of 
Pressure  opposed  to  Art.  1981,  1982  C.  C,  L.  C. 

T.  F,,  an  hotel  keeper,  being  largely  indebted,  sold  to  ^.  ^.,  his 
principal  creditor,  on  the  19th  January,  1875,  by  notarial  deed^ 
duly  registered,   certain    movable    and  'inunovable    property  ^ 
being  the  bulk  of  his  estate,  comprising  the  hotel  and  fumitar^fc^ 
for  f  15,409.50.     'ilie  immovable  property,  valued  by  officii] 
assessors  at  122,000,  was  sold  for  $10,000.    The  sale  was,  also^ 
made  subject  to  a  right  of  redemption  by  F,  on  re-imbursia.^ 
within  three  years,  the  stipulated  price  of  f  15,409.50,  and  interest 
at  the  rate  of  8  p.c,  with  a  provision  that,  in  case  of  insolveaey 
or  de£ault  of  payment,  this  right  of  renUri  should  cease.    No 
delivery  took  place,  and  ten  months  later  F.,  who  remained  in 
possession  of  the  property  under  a  lease  from  A.  B.o(  the 
same    date  as  that  of  the  sale,  also  became  bankrupt.     In 
the  meantime  A.  B.,  with  F.^s  consent,  had  leased  the  far' 
niture  to   T.  <t  /.,  in  whose  hands  they  were  when  Appel- 
lant, CFJs    Assignee)  revendicated    them  as  part  of  the  in- 
solvent estate.      T,  &  J.  did  not  plead,  but  A.  B.  intervened 
and  claimed  the  effects  under  the  deed  of  sale  above  men- 
tioned.   The  Assignee  contested  the  intervention,  alleging  that 
deeds  passed  on  the  19th  January,  1875,  had  been  made  by  tF* 
in  fraud  of  his  creditors. 

Held, — ^That  there  was  sufficient  evidence  to  prove  that  the  object  of 
the  transaction  was  to  defeat  F,''s  creditors  generally ,and  therefore 
the  deeds  of  sale  and  lease  of  19th  January,  1875,  were  nullazKi 


*Pbbsbnt  : — ^Ritchie,  Strong,  Taschereau,  Foumier  and  Heni7; 
J.J. 
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void  under  Arts.  1033,  1035,  1040  and  993  (7.  (7.  L,  C,  and  sees.   1878 
86  and  88  of  Insolvent  Act  of  1869,  and  sec.  3,  sub.  sec.  13  of  In- 
solvent Act  of  1875. 


This  was  an  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada  (Appeal  Side), 
dated  8th  June,  187Y,  reversing  a  judgment  of  the 
Superior  Court  for  the  District  of  Three  Rivers,  [McCordy 
J.)  rendered  on  the  23rd  November  1876. 

The  Appellant,  assignee  of  the  insolvent  estate  of  one 
Thomas  G.  Farmer,  sued  out  a  writ  of  saisie-revendica" 
Hon,  to  attach  from  Messrs.  Trihey  8f  Johnson,  lessees  of 
Respondent,  furniture  and  chattel  property  to  the  alleg- 
ed value  of  13,817.62,  as  belonging  to  the  insolvent,  and 
forming  part  of  his  estate.  To  this  action  the  Defendants 
did  not  plead.  The  Respondent  intervened,  and  alleged 
that  the  Defendants,  to  the  knowledge  of  the  Appellant 
and  of  the  creditors  of  the  insolvent,  held  the  property 
seized  as  lessees  of  him  ;  that  he  was  owner  of  the  pro- 
perty under  a  deed  of  sale  from  Farmer,  dated  19th 
January,  1876,  and  that,  at  the  time  of  the  attachment 
in  insolvency,  he  was  in  possession  of  this  property 
through  Farmer,  who  held  it  under  a  lease  from  him, 
also  dated  19th  January,  1875. 

The  Appellant  filed  a  contestation  of  this  intervention, 
alleging  that  Farmer  was  insolvent  at  the  time  of  the 
deed  of  sale ;  that  Bell  knew  of  his  insolvency ;  that  this 
deed,  and  likewise  the  deed  of  lease  from  Bell  to  Farmer, 
were  both  executed  in  fraud  and  to  the  detriment  of 
Farmer'' s  creditors,  and  were  passed  in  contemplation  of 
insolvency,  for  the  purpose  of  giving  Bell  an  unjust  pre- 
ference over  the  other  creditors. 

By  the  evidence  of  record,  the  following  facts  were 
established : — 

On  the  16th  of  December,  1874,  Bell  wrote  to  farmer 
the  following  letter  : — 


RiCKJkfiT 
9. 

Bell. 


V. 

Bell. 
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1878  Montreal,  Dec.  16th,  1874 

Biccirr    "  T,  G.  Farmer,  Esq., 

Deab  Sib, — ^J  asiKr^rf  Mr.  WmrUle  to  whmi  way  I  could 
be  secured  in  your  claim  or  amount,  so  he  told  me  you 
would  require  to  make  out  a  list  of  all  the  famiture  in 
the  hotel,  to  attach  to  our  agreement ;  do  it  yourself— - 
make  a  list  oj  each  room ;  commence  at  No.  1,  and  so  on. 
You  need  not  let  any  one  know  of  it ;  this  is  the  simplest 
way  of  securing  the  whole,  and  then  all  I  will  trouble 
you  for  will  be  an  amount  not  exceeding  8  p.  c.  on  the 
whole  debt  to  run  till  March,  1878.  Your  running 
amount  is  |6,000,  and  then  the  $10,000 ;  the  whole  sale 
will  be  for  |16,000,  and  then  you  will  i^ay  me  every 
three  months  8  p.  c.  and  have  it  in  your  power  to  redeem 
the  whole  in  March,  1878,  by  paying  me  $16,000,  and 
by  doing  this  every  thing  is  secure  both  for  you  and  me, 
and  then  all  I  trouble  you  for  is  the  rent  at  8  p.  c,  so 
that  you  can  pay  others  quite  easily  and  not  be  troubled 
any.  I  will  bring  the  papers  down  with  me  for  you  to 
sign  now.  By  having  every  thing  secured  for  me,  if  you 
at  any  time  require  my  assistance  I  shall  only  be  too 
happy  to  oblige  you.  Of  course  this  course  is  the  only  one 
as  things  stands  at  present.  Neither  you  nor  me  can  tell 
how  long  we  live  and  things  has  been  done  rather  loose, 
it  is  all  very  well  as  long  as  we  are  attending  to  things 
ourselves.  Attend  to  make  out  the  list,  or  if  you  are 
too  busy  I  will  send  my  son  to  assist  you,  so  that  you 
and  him  can  do  it  very  quietly  between  yourselves. 

Hoping  you  and  your  good  lady  are  well. 

Yours  truly, 

Adam  £.  Bell.'' 

On  the  12th  of  January,  1875,  Bell  wrote  another  and 
mo6t  pressing  letter,  in  which  he  tells  Farmer  that  ''he 
cannot  renew  his  notes  for  ever  and  lay  out  his  interest 
without  such  security  as  he  asked ;"  that  ''  under  the 
prospects  of  things  he  has  invested  enough  already ;" 
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that  "  he  wants  the  security  now  on  the  time  mentioned      1^78 
and  in  the  order  of  things  mentioned."  Rickabt 

On  the  13th,  Bell  again  writes :  "  Be  careful  in  mak-     bell, 

ing  the  list  to  have  a  price  to  every  article  and  mention      

every  article  of  furniture,  setting  down  price  opposite ; 
this  you  will  find  turn  out  good  for  yourself  as  well  as 


me. 


"Q-o  quietly  around  and  write  down  every 

thing.  It  is  no  one's  business  to  meddle  with  you  in 
our  settlements,  and  when  this  is  arranged  you  may 
require  to  use  me  again  which  I  hope  I  shall  be  in  a 
position  to  serve  you." 

Upon  these  letters,  Farmer  went  to  Montreal,  and,  on 
the  19th  of  January,  1875,  sold  to  Respondent  "The 
British  American  Hotel,"  at  Three  Rivers,  and  all  the 
furniture  it  contained,  together  with  a  lot  of  land  on 
the  outskirts  of  the  city,  and  <£700  stg.  of  fourth  pre- 
ferential bonds  of  the  Orand  Trunk  Railway  Company. 
This  sale  was  made  for  $15,409.60,  of  which  |6,000  were 
in  payment  of  a  bailleur-de-Jonds  claim,  $4,000  in  pay- 
ment of  a  mortgage,  and  the  balance  of  $5,409.50  was 
declared  to  have  been  paid  at  the  time  of  the  signing 
of  the  deed.  The  sale  was  made  subject  to  a  droit  de 
r&m6r6  by  Farmer,  on  reimbursing,  within  three  years, 
the  stipulated  price  of  $15,409.50  and  interest  at  the 
rate  of  8  p.c,  payable  quarterly,  with  a  provision  that, 
in  case  of  insolvency,  or  default  of  any  payment  within 
sixty  days  after  it  was  due,  this  right  of  r6m4r^  should 
cease. 

The  list  of  articles  which  is  annexed  to  the  deed  of  sale 
does  not  altogether  agree  with  the  furniture  in  the 
hotel,  but  it  is  alleged  by  Bell,  in  his  intervention,  that, 
notwithstanding  very  considerable  discrepancies,  the 
intention  was  to  sell  all  the  furniture  in  the  hotel  at 
the  time  of  the  sale. 


9. 

Bell. 
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1878      The  sale  included : — 
lU^BT       1st.  The  hotel,  which,  at  the  time  was  as- 
sessed by  the  Corporation  of  Three 
RiverSj  on  a  Taluation  made  by  the 

assessors,  under  oath,  at $22,000  00 

And  which  on  the  the  following  year  was 
assessed  at  $26,000  :— 

2nd.  The  famiture  and  chattel  property, 
including  1,500  bushels  of  potatoes, 

the  whole  valued  at 4,109  60 

3rd.  The  lot  of  land  near  the  city 1,000  00 

4th.  The  virand  Trunk  bonds 800  00 


Total        $27,409  50 

Sold  for  $15,409.50,  as  mentioned  in  the  deed.  The  hotel 
being  put  down  for  $10,000.  A  number  of  witnesses 
say  that  it  was  fully  worth  the  value  it  was  assessed  at, 
and  even  something  above,  while  others  say  it  could 
not  have  been  sold,  at  a  forced  sale,  for  more  than 
$10,000.  On  the  same  day,  Befl  leased  to  Farmer^  for 
three  years,  for  $1,237  a  year,  payable  quarterly,  all  the 
property  he  had  purchased  from  him.  The  two  deeds 
were  passed  before  Job  in,  notary,  at  Mantreal,  and  the 
deed  of  sale  was  subsequently  registered  at  Three  Rivers, 
on  the  1st  day  of  February,  but  the  lease  was  not  regis- 
tered. No  delivery  took  place,  and  Farmer  remained 
in  possession  of  the  whole,  as  before  the  transaction, 
until  the  27th  day  of  November,  1875,  when  a  writ  of 
compulsory  liquidation  issued  against  him,  and  the  pro- 
perty was  seized  in  his  possession  by  an  Interim 
Assignee.  On  the  3rd  December,  1875,  Trihey  if  Johnr 
son  took  possession  of  the  hotel  and  furniture,  as  lessees 
of  Belly  apparently  under  some  understanding  between 
Bell  and  the  Interim  Assignee,  the  nature  of  which  is 
not  well  explained  in  the  cause. 
After  a  protracted  enquite,  the  Superior  Court  declared 
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the  sale  to  have  been  made  in  fraud  of  the  creditors  of      1878 
Farmer,  dismissed  BelVs  intervention,  and  declared  the   Riokabt 
saisie  revendication  valid.     This  decision  wa^  reversed     ^J* 

on  appeal  to  the  Court  of  Queen's  Bench — the  Chief      

Justice  and  Mr.  Justice  Tessier  dissenting. 

In  the  Supreme  Court  the  question  argued  was, 
whether  the  deeds  of  sale  and  of  lease  of  the  19th 
January,  18Y5,  could  be  declared  void  on  the  ground  of 
fraud,  or  of  unjust  preference,  in  contemplation  of  insol- 
vency. 

Mr.  H.  T.  Taschereau,  Q.  C.  and  Mr.  Honan,  for  the 
Appellant. 

Mr.  McDougally  Q.  C,  for  Eespondent. 

The  arguments  and  authorities  relied  on  sufficiently 
appear  in  the  judgments. 

BiTCHIE,  J.  :— 

This  is  a  proceeding  to  set  aside  a  deed  by  which  one 
Farmer  transferred  to  the  Respondent  a  large  amount  of 
property.  I  understand  that  under  the  civil  law  an  en- 
tirely diflFerent  principle  prevails  from  what  prevails  at 
common  law,  where  a  party  may  make  a  preference,  if 
it  be  a  bond-fide  transaction,  even  if  made  for  the  pur- 
pose of  delaying  or  defeating  a  specific  creditor,  but 
that  under  the  Civil  Code,  L.  C,  such  preference  would 
not  be  good. 

The  question  in  this  case  appears  to  be  one  of  fact 
only,  viz. : —  Whether,  under  the  circumstances  of 
the  case,  the  result  of  this  transaction  was  the  delaying 
or  defeating  of  creditors  ?  The  Court  of  original  juris- 
diction determined  that  the  effect  of  this  transfer  was  to 
delay  and  defeat  creditors ;  that  it  was,  in  fact,  a  prefer- 
ence given  to  the  Respondent,  which,  under  the  Code,  he 
was  not  entitled  to  have,  the  principle  of  the  Code  being 
that  a  party  cannot,  when  in  insolvent  circumstances, 
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1878      prefer  one  creditor  to  another  ;  that  all  have  an  equal 
RioKABY   right  to  a  distribution  of  a  debtor's  goods  upon  the  same 
g  ^'       basis  as  that  of  a  bankrupt's  property. 

After  carefully  reading  and  considering  the  evidence, 

I  am  unable  to  dissent  from  the  able  judgment  of  Chief 
Justice  Dorion,  who  goes  into  all  the  circumstances,  and 
points  out  the  particulars  in  which  he  thinks  the  effect 
of  this  transaction  was  to  defeat  and  delay  creditors, 
and  to  invalidate  this  deed.  I  cannot  say — perhaps, 
because  I  have  always  been  so  strongly  acting  upon  a 
diffierent  rule — that  I  can  go  with  the  learned  Chief 
Justice  in  all  the  reasons  he  gives,  but,  in  many  of  them, 
I  entirely  agree  with  him,  sufficiently  so,  at  any  rate,  to 
come  to  the  conclusion  at  which  he  has  arrived — that 
this  deed  cannot  stand. 

It  is  clear  that  Fanner  was  very  largely  indebted  at 
the  time  of  this  transaction  ;  that  under  this  deed  the 
whole  of  his  property  (with  the  exception  of  the  wine 
cellar)  was  transferred  to  Respondent,  the  value  of 
which  would  seem  to  have  been  much  greater  than  the 
B.esi)ondent  was  to  pay  for  it.  The  effect  of  this  transfer 
was  to  render  Farmer  insolvent,  and  not  leave  property 
for  the  discharge  of  his  other  liabilities.  The  trans- 
action'was  carried  out  with  secrecy,  and  Bell,  evidently, 
must  have  known  that  the  effect  of  it  was  to  delay  and 
defeat  all  Farmer's  other  creditors.  It  is  true  an  oppor- 
tunity was  given  Farmer  of  redeeming  the  property  if 
he  could  do  so,  but  even  this  was  put  in  such  a  way 
that  Farmer's  creditors  could  know  nothing  about  it, 
and,  coupled  with  the  secrecy  of  the  whole  transaction 
and  its  obvious  effect  on  Farmer's  position  in  reference 
to  his  other  creditors,  shows  it  to  be  a  transaction  en- 
tirely opposed  to  the  principle  of  the  Civil  Code  of 
Lower  Canada,  and,  therefore,  must  be  set  aside. 

Strong,  J.,  concurred. 


Bell. 
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T-ASCHERKAU,  J.  :  1878 

RiOKABT 

Le8  faits  de  la  presente  cause  sont  a  pen  de  chose     _  v. 
pres,  les  snivants : 

Thomas  G,  Farmer  poss6dait  nne  propri6t6  immobi- 
liaire  situ6e  a  Trois-Rivtires  et  connue  sous  le  nom  de 
British  American  Hotels  dans  lequel  il  exer9ait  le  metier 
d'hotelier  ;  il  po6s6dait  dans  cette  maison  un  mobilier 
considerable  qui  etait  utilise  pour  les  fins  de  son  negoce 
comme  hotelier.  Le  19  Janvier  18Y6,  Farmer  vendit  k 
rintime  cet  hotel,  avec  le  mobilier,  plus  un  lot  de  terre 
et  quelques  preferential  bonds  de  la  compagnie  du  Q-rand- 
Tronc,  au  montant  apparent  de  JGYOO  sterlings  le  tout 
I)our  le  prix  de  $15,409.63,  dont  |6,000  furent  stipules 
6tre  en  prime  d'un  montant  k  lui  du  par  privilege  de 
bailleur  de  fonds  sur  Thotel,  $4,000  pour  une  hypotheque 
sur  la  m6me  propri6t6,  et  le  reste,  savoir  $5,109.50 
comme  argent  paye  au  moment  de  la  passation  de  Tacte 
en  question.  Cette  vente  fut  faite  avec  droit  de  rem6r6 
en  faveur  du  vendeur  sous  trois  ans,  en  payant  les 
#15,409.50  avec  int6r6t  k  8  pour  cent,  et  avec  la  singu- 
liere  stipulation  qu'en  cas  d'insolvabilite  ou  k  d6faut  de 
paiement  d'interfet  a  chaque  trimestre  ce  droit  de 
remere  cesserait.  Et  chose  aussi  extraordinaire,  Bell 
consent  en  faveur  de  Farmer  le  mfeme  jour,  un  bail  de 
cette  propriet6  et  du  mobilier  susdit,  moyennant  un 
loyer  annuel  de  $1,23Y  payable  par  quartier.  II  n'y 
eut  pas  de  livraison  actuelle,  mais  Farmer  resta  en 
I)ossession  jusqu'en  decembre  1875,  6poque  a  laquelle 
Farmer  ayant  et6  force  de  faire  une  cession  de  biens, 
I'appelant  Rickaby  fut  appoints  syndic  k  la  banque- 
Toute  de  Farmer^  et  en  fevrier  1876  il  reclama,  par  saisie 
revendication,  les  meubles,  comme  partie  des  biens  de  la 
f aillite  de  Farmer,  contre  les  nomm6s  Trihey  et  Johnson^ 
a  qui  Bell,  avec  le  consentement  d'un  syndic  adinterim, 
avaient  consenti  un  bail  de  ces  effets  et  de  la  propri6t6. 
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1878       Trihey  et  Johnson  firent  defaut  de  comparaitre  a  cettc 

RicKABY   demande  de  Rickaby,  et  Bell  intervint  pour  reclamer  tout 

Beu       ^  ^^  Farmer  lai  avait  vendu.     Le  jngement  en  pre- 

miere  instance,  prononc6  par  M.  le  juge  McCord,  dcauu 

gain  de  cause  a  Rickaby,  et  annula  la  vente  que  Farmer 
avait  consenti  a  Tintim^  Bell.  Sur  appel  a  la  Cour  da 
Banc  de  la  Reine  a  Quebec^  ce  jugement  fut  ren verse  par 
trois  sur  cinq  honorably  juges  composant  ce  tribunal 
et  c'est  de  ce  jugement  dont  cette  cour  est  actuellement 
saisie. 

De  rexxx>sition  des  faits  de  la  cause  telle  que  constat^e 
par  le  dossier,  nous  avons  a  declarer  si  les  actes  du  19 
Janvier  1875,  executes  entre  Farmer  et  I'lntime  doivent 
^tre  consider6s  comme  faits  et  exteut6s  en  fraude  des 
cr^anciers  de  Farmer^  et  si  comme  tels  ils  doivent  etre 
annul6s. 

La  premiere  question  est  celle  de  savoir,  si  a  Tepoque 
de  Texecution  des  deux  actes  du  19  Janvier  1875,  Farmer 
lui-meme  et  Bell  savaient  que  Farmer  6tait  incapable  de 
rencontrer  ses  engagements.     L'affirmative  me  semble 
prouvee  de  la  maniere  la  plus  jwsitive  par  les  nomm^ 
McGibbon^  Dawes,  Mountain  et  par  Farmer  lui-mdme, 
par  les  lettres  singulieres  de  Bell   a  Farmer,    du   14 
decembre  1874  et  12  Janvier  1875,  qui  indiquent  claire- 
ment  chez  Tun  et  Tautre  la  conviction  de  Tinsolvabilite 
de  Farmer,  surtout  lorsque  le  tout  est  suivi  de  Texficu- 
tion  des  deux  actes  du  19  Janvier  1876.     Ces  lettres 
et  les  deux  actes  du  19  Janvier  1875  sont  la  preuve 
complete  du  pitoyable  etat  des  finances  de  Farmer,  et 
do  la  grande  pression  que  Btll    voulait  exercer  sur 
son  d6biteur  dans  le  but  de  se  prottger,    et  ce  en  se 
faisant  transporter  tout  son  actif  a  un  prix  comparative- 
ment  vil  comme  le  dossier  le  constate,  et  de  fait  a  peine 
50  p.  100,  et  ne  laissant  rien  a  espferer  pour  ses  autres 
creanciers. 
Si  Ton  prend  en  consideration  que  la  vente  de  tout 


70L.  n.]  JUNE  SESSION,  1878.  569 

I'actif  de  Farmer^  dont  la  valeur  approximative  6tait  de      1^78 
#27,409,  a  et6  faite  pour  $15,409,  on  ne  ponrra  se  d^fen-    Riokjlby 
dre  d'un  fort  80up9on  de  la  sincferite  de  Tacte  de  vente,      ^^-^ 

mais  m6me  nous  devons  dire  que  cette  vente  n'fetait      

ainsi  consentie  que  dans  le  but  de  prot6ger  Bell  a  Tex- 
clnsion  des  autres  cr6anciers  de  Farmer,  en  un  mot,  de 
lui  donner  une  preference  indue.  D'ailleurs,  I'acte  con- 
tient  une  declaration  fausse  du  paiement  de  $16,409.50 
lors  de  la  passation  de  cet  acte,  puisqu'en  reality  tel 
paiement  n'a  pas  eu  lieu,  et  que  ce  paiement  pretendu 
n'^tait  que  Textinction  d'une  dette  ant6rieure  chiro- 
graphaire  pour  des  avances  d'argent  et  fournitures  pour 
lesquelles  Bell  n'avait  aucun  gage  ni  surety  quelconque. 
La  preuve,  je  le  r6pete,  que  Ton  trouve  au  dossier, 
me  convainc  que  ces  deux  actes  ne  furent  que  Tcxfecu- 
tion  d'un  projet  bien  arrfete  de  la  part  de  Bell  et 
de  Farmer  de  donner  au  premier  une  pr6f6rence 
indue,  et  ce  au  detriment  des  cr6anciers  de  Farmer 
et  entre  autres  de  Rickaby,  J'avoue  que  la  fraude,  qui 
r^sulte  de  Texecution  de  ces  deux  actes,  n'est  pas  prouvee 
avec  Texactitude  que  Ton  pourrait  attendre  dans  une 
transaction  ordinaire  de  la  vie,  mais  d'un  autre  cote  la 
loi,  sans  pr6sumer  la  fraude,  n'en  defend  pas  la  preuve 
par  tons  les  moyens  possibles,  par  toutes  les  circons- 
tances  possibles.  En  effet  la  fraude  serait  le  plus  sou- 
irent  insaisissable,  si  la  preuve  des  circonstances  tendant 
a  retablir  n'6tait  pas  permise. 

M.  Chardon  (l)dit: 

Les  creanoiers  doivent  prouver  ot  le  dotnmage  qui  lour  est  fait 
et  I'intention  qu'a  euc  leur  d^biteur  de  leur  faire ;  mais  comment 
^tablir  cette  intention  ?  Dans  cette  occurence,  comme  dans  beaucoup 
d'autresi  si  la  preuve  directe  n'est  pas  possible,  il  en  est  d'indirectes 
que  foumissent  les  presomptlons  offertes  par  les  circonstances. 

Et  Bedarride  (2)  dit : 

<1)  En  son  traite  du  dol,  vol.  2,    (2)  £n  son  traits  de  la  fraude, 

No.  203,  page  369.  vol.  1,  No.  254. 
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1878  Dans  tous  les  cas  ou  la  preuve  testimoniale  est  admissible,  U 

^^^'^       preuve  par  presomption  I'est  ^galement. 

0.  Or,  dans  le  cas  present,  les  faits  prouv6s  pronvent 

abondamment  Tintention  de  frauder,  au  moins  dans  le 
sens  I6gal,  car  Bell  n'ignorait  pas,  ne  i>ouyait  ignorer, 
rinsolyabilit6  de  son  d^biteur ;  et  les  autorit^s  vont 
m6me  jusqu'au  point  d'6tablir  que  si  le  d^biteoran 
moment  de  son  transport,  ne  laisse  pas  assez  i>oiir 
payer  ses  dettes,  il  doit  6tre  consid6r§  comma  ayant  6t6 
insolvable,  et  que  le  cessionnaire  doit  en  subir  les  con- 
sequences. 

L'6l6ment  de  fraude  que  Ton  trouve  dans  les  transac- 
tions en  question  consiste  lo.  dans  rinsolvabilit^ 
^yidente  de  Farmer ^  bien  connue  de  Bell^  et  qu'il  ne 
pouyait  ignorer,  quoique  le  public  en  g6n6ral  ne  put 
que  la  soup9onner : 

2o.  Dans  le  fait  que,  quant  a  la  somme  de  $6,109.50, 
que  Bell  pretend  ayoir  pay6e  k  Farmer  comme  partie  du 
prix  total  de  $15,109.50,  Bell  absorbait  ainsi  k  lui  seal 
une  somme  de  $5,109.50  repr6sentant  des  meubles  et 
effets  appartenant  a  Farmer j  qui  6taient  le  gage  com- 
mun  de  ses  cr6anciers  en  g6n6ral,  et  sur  lesquels  meubles 
Bell  n'ayait  aucun  priyil6ge  ni  lien  qaelconque. 
C'6tait  done,  au  moins  quant  a  cette  somme,  une  perte 
de  $5,109.50 : 

So.  Dans  le  fait  que  la  propriety  mobiliere  qui  est 
entree  dans  I'estimation  de  Bell  comme  partie  du  prix 
de  yente  des  $15,109.50  n'y  est  estimge  qu'au  montant 
de  $10,000,  tandis  qu'a  T^poque  de  cette  yente,  Thdiel 
6tait  estim6  de  $22  k  $26,000  par  les  estimateurs  offi- 
ciels  de  la  corporation  de  la  yille  de  TroiS'Riviires : 

4o.  Dans  le  fait  de  la  yente  a  rem6r6,  qui  indique  que 
la  yente  n'6tait  pas  s6rieuse,  mais  fait  dans  le  but  seul  d6 
proteger  le  cr^ancier  et  le  d6biteur,  au  prejudice  des 
cr6anciers  du  d^biteur,  en  empSchant  ces  demiers  de 
pouyoir  exercer  leur    recours    imm6diatement  oontxe 
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Farmer  sans  avoir  au  prealable  fait  annuler  ces  actes      ^^78 
comme  fraudulenx.  Biokaby 

II  me  parait  de  toute  Evidence  que,  comme  le  dit  M.  le      ^^^ 

juge  en  chef  Dorion  en  ses  notes  de  jngement,  Tintime      

Bell  se  trouve  dans  ce  dilemme  bien  6yident,  savoir, 
si  la  propriete  valait  $26,600  et  qu'il  Tayait  achet6e  pour 
$10,009,  Bell  et  son  d^biteur  commettent  une 
fraude  palpable  et  ponissable  comme  fraude  en  violation 
de  la  loi  de  faillite,  et  si  la  propri6t6  ne  valait  que 
$10,000,  Farmer  etait  alors  insolvable  sans  espoir  de  se 
r^tablir,  et  cons6quemment  il  6tait  passible  d'une  puni* 
tion,  dont  son  cr6ancier  qui  s'y  6tait  associ6  partageait 
le  risque,  savoir :  de  voir  ces  actes  de  vente  annul6s  par 
les  tribunaux  comme  faits  en  fraude  des  cr6anciers  de 
I'insolvable. 

Les  articles  1038,  1035,  1040,  998  du  Code  Civil  et  les 
provisions  de  Tacte  de  faillite  de  1869  me  semblent 
s'appliquer  a  la  pr6sente  cause  et  militent  avec  force 
centre  les  pretentions  de  Tintime. 

Les  autorites  que  Ton  trouve  au  factum  de  Tappelant, 
savoir  :  Caprina(l)j  BeWs  Commentaries(2),  Bedarride{S), 
6tablissent  une  bien  saine  doctrine,  savoir  :  que  si  un 
d^biteur  paie  un  creancier  en  tout  ou  en  partie  au  pre- 
judice des  autres,  il  y  a  presomption  ou  doute  de  fraude, 
et  nn  creancier  sera  repute  avoir  connu  Tinsel vabilite 
de  son  debiteur,  si  k  Tepoque  d'une  transaction  il  etait 
en  position  de  connaitre  I'etat  de  ses  affaires,  ou  si  ses 
transactions  indiquaient  chez  lui  un  fort  doute  de  Tinsol- 
vabilite  de  son  dfebiteur,  et  qu'il  n'est  pas  meme  neces- 
saire  d'fetablir  que  le  dfebiteur  fut  insolvable  k  Tepoque 
de  la  transaction  ;  et  il  est  suffisant  de  prouver  qu'en 
faisant  cette  transaction  il  s'est  reduit  a  Tetat  d'insol- 
yabilit6.  La  clandestinit6  est  aussi  un  indice  de  fraude, 

(1.)  Pages  44  et  57  de  la  "Revo-    (2.)  Page  226  et  232. 

cation  des  actes  faits  en  frau-    (3.)  Vol.  4,  No.  1446,  1448,  1451, 

de  des  creanciers."  1452, 1454. 

38i 
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1878      telle  qu'une  vente  a  rem6re  sans  tradition  publiqne. 
Bjokaby   Nos  tribimaux  de  la  province  de  Quebec  ont  niaintenn 
2^*        la  doctrine  que  la  clandestinit6  6tait  un  indice  de  frande. 
— ^      Or  nous  voyons  tous  ces  indices  et  tons  ces  6l6ment8  de 
frande  dans  les  transactions  du  19  janyier  1875,  savoir : 
insolyabilit6  indubitable,  clande8tinit§,  d^&nt  de  tradi- 
tion par  Farmer  k  Bell.    Yoil^  pour  le  droit  commun. 
Maintenant  la  loi  statutaire,  acte  de  faillite  1869,  section 
18,  sous-sections  1  et  8  de  I'acte  de  1876  et  sections  86 
et  88  de  I'acte  1869,  frappe  de  nullity  des  actes  faits  sous 
les  m6mes  circonstances. 

Mais  I'intim^  a  pr6tendu  que  Tappelant  ne  pouvait 
demander  la  nullity  de  la  vente  des  immeubles.  II  y  a 
une  double  erreur  dans  cette  pretention,  car  lo.  la  pro- 
priety avait  6t6  vendue  a  bas  prix,  savoir,  $10,000  au 
lieu  de  $26,000  ou  environ  qu'elle  valait.  En  effet  BeU 
aussitot  apres  I'acquisition  la  fit  assurer,  savoir  :  la  cons- 
truction seule  pour  $16,000,  ce  qui  avec  le  terrain  la 
port  ait  k  une  valeur  de  plus  de  $20,000  ;  et  2o.  il  y  aune 
seconde  erreur  dans  cette  pretention  de  Tintime  en  ce 
que  les  actes,  6tant  attaqu6s  comme  fraudxQeux  entre 
commer9ants  et  commer9ants,  la  firaude  sur  un  point 
quelconque  important  6tant  prouv6e  elle  affectuait 
toutes  les  transactions  du  19  Janvier  1875. 

Si  rintim6  a  une  hypotheque  valable  sur  la  propri§te 
de  rhotel,  son  droit  est  sauvegard6  et  completement 
protegfe  devant  le  syndic  oflBtciel,  qui  la  fera  vendre  et 
paiera  les  hypotheques  et  dettes  privil6gi6es  tout  aussi 
bien  que  le  ferait  un  sherif.  Ainsi,  le  jugement  de  cette 
cour,  en  annulant  ces  actes  du  19  Janvier  1875,  remettra 
les  parties  au  mfime  6tat  dans  lequel  elles  se  trouvaient 
a  la  date  de  ces  actes  frauduleux,  et  leurs  droits  et  privi- 
leges et  ceux  de  tous  les  autres  cr6anciers  que  le  syndic 
present  appellant  est  par  la  loi  oblige  de  prot6ger  re- 
naitront  comme  s'ils  n'avaient  jamais  6t6  aSect^s. 

Le  jugement  de  cette  cour  sera  a  Teffet  de  renveiser 
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le  jugement  de  la  Cour  dn  Banc  de  la  Beine  a  Quebec ^      1878 

d'annuler  comme  frauduleux  les  denx  actes  de  vente  du  riokIbt 

19  Janvier  18t6,  avec  frais  et  d^pens  tant  en  cour  d'appel  ^*'' 

que  derant  cette  cour.  

FouRNiKR,  J ,  concurred. 

Henry,  J. : — 

I  do  not  think  it  necessary  in  this  case  to  refer  to  the 
Civil  Code  of  Lower  Canada  to  sustain  the  judgment 
the  Court  has  announced,  so  far,  in  regard  to  the  case 
before  us.  The  Statute  of  1869,  the  general  Act  of  the 
Dominion  Parliament,  authorized  as  it  is  by  the  Im- 
perial Act  to  legislate  on  the  subject  of  insolvency,  if 
sufficient  in  itself,  could  not  be  controlled  by  any  Act 
previously  existing  in  any  of  the  provinces ;  and,  there- 
fore, if,  on  looking  at  that  Act,  the  assignment  is  not 
legal,  we  have  no  necessity  to  refer  to  the  Civil  Code. 
The  88th  section  of  the  Statute  reads  : — 

All  contracts,  or  conveyances  made  and  acts  done  by  a  debtor,  re- 
specting either  real  or  personal  estate  with  intent  fraudulently  to 
impede,  obstruct  or  delay  his  creditors  in  their  remedies  against  him; 
or  with  intent  to  defraud  his  creditors,  or  any  of  them,  and  so  made, 
done  or  intended  with  the  knowledge  of  the  person  contracting  or 
acting  with  the  debtor  whether  such  person  be  his  creditor  or  not, 
and  which  shall  have  the  effect  of  impeding,  obstructing  or  delaying 
the  creditors  of  their  remedies,  or  of  injuring  them  or  any  of  them, 
are  prohibited  and  are  null  and  void,  notwithstanding  that  such  con- 
tracts, conveyances  or  acts  be  in  consideration,  or  in  contemplation 
of  marriage. 

A  similar  enactment  is  in  force  in  England^  and  deci- 
sions have  already  been  had  upon  it,  which,  I  think,  are 
in  the  spirit  of  the  words  of  this  clause.  The  interpre- 
tation given  to  these  words  and  their  equivalent  in  the 
English  Oourts,  may  be  gathered  from  the  following 
cases: — See  Ez  parte  Bailey  (1)  ;  Lindon  v.  Sharp  (2) ; 
and  Oriental  Bank  v.  Coleman  (8). 

(1)  3  DeG.  M.  A  G.  634.  (2)  7  Scott  N.  C.  730. 

(3)  4  L.  T.  N.  S.  9. 
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1878  Under  the  Statute,  we  have,  then,  first  to  enquire  as 
RioKABT  to  the  knowledge  of  the  party  to  whom  the  assignment 
y,^'  is  made.  I  think  the  evidence  is  abundant  to  show  that 
—  he  knew  the  party  was  indebted  to  others  and  insolvent, 
and,  in  fact,  by  his  conduct  generally,  he  shows  he  knew 
everything,  and  got  the  property  for  the  purpose  of 
shielding  it  from  the  other  creditors.  That  is  sufficient  to 
satisfy  the  terms  of  this  Act.  The  decisions  of  the  CJourts 
in  England  make  all  these  assignments  fraudulent,  not 
necessarily  in  the  intention  of  the  party  vrho  makes 
them,  but  by  the  operation  of  the  Statute,  and  I  con- 
ceive there  is  no  difficulty  in  coming  to  the  conclusion 
that,  if  that  is  the  construction  to  be  given  to  the 
Statute,  the  assignee  here  knew  everything  that  was 
required  to  be  known  to  give  eflTect  to  that  section  of  the 
Act,  and  that  this  assignment  was  made  by  the  insol- 
vent while  he  was  largely  indebted  to  other  people, 
and,  therefore,  the  assignment  was  made  in  a  manner 
which  is  prohibited  by  the  Statute.  Under  all  the 
circumstances,  therefore,  I  think  the  case  is  plainly  and 
fully  made  out,  so  much  so  that  no  jury  would  hesitate 
in  regard  to  it.  I  agree  with  the  judgment  already 
given,  that  the  assignment  is  void  in  law,  and  that  the 
judgment  originally  given  should  be  carried  out,  with 
costs  of  the  Court  of  Appeal  below  and  of  this  Court 

Appeal  allowed  with  co$t$. 

Solicitor  for  Appellant :  M.  Honan, 

Solicitor  for  Respondent :   William  MatDougalL 
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JOHN  CAVERHILL,  et  at Appellants  ;      1878 


AND 


ULYSSE  J.  ROBILLARD Respondent. 

APPEAL    FROM    THE    COURT    OF    QUEEN\S    BENCH    FOR 

LOWER  CANADA  (APPEAL  SIDE). 

l^amages — Nuisance — Possession  of  wharf  built  on  public  property — 

Right  of  action  for  trespass. 

O.  et  al.  built  a  wharf  in  the  bed  of  the  River  St,  Lawrence j  which 
communicated  with  the  shore  by  means  of  a  gangway,  and  had  en- 
joyed the  possession  of  this  wharf  and  its  approaches  for  many 
years,  when  B.,  on  the  ground  that  the  wharf  was  a  public  nui- 
sance, destroyed  the  means  of  communication  which  existed  from 
the  wharf  to  the  shore.  C.  et  ah  sued  R,  in  damages,  and  prayed 
that  the  works  be  restored.  After  issue  joined,  R.  fyled  a  sup- 
plementary plea,  alleging :  that  since  the  institution  of  the  action 
one  C,  R,j  through  whose  property  C.  et  aVs  bridge  passed  to 
reach  the  street  on  shore,  had  erected  buildings  which  prevented 
the  restoration  of  the  bridge  and  wharf. 

Seldj — ^That  B.y  having  allowed  C.  et  al,  to  erect  the  gangway  on 
public  property  and  remain  in  possession  of  it  for  over  a  year, 
had  debarred  himself  of  the  right  of  destroying  what  might  have 
been  originally  a  nuisance  to  him,  and  that,  notwithstanding  the 
subsequent  abandonment  of  this  wharf  and  gangway,  (7.  et  al. 
were  entitled  to  substantial  damages. 

The  judgment  appealed  from  was  rendered  by  the 
Court  of  Queen's  Bench  for  Lower  Canada  (Appeal  Side) 
on  the  8rd  of  February,  1876,  confirming  the  judgment 
of  the  Superior  Court  and  dismissing  the  action  brought 
by  the  present  Appellants. 


*Prbsbnt— Sir  William  BueU  Richards,  Ent,  C.  J.,  and  Ritchiei 
Strong,  Taschereau,  Foumier  and  Henry,  J.  J. 


•Jan'y  30. 
June  4. 
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1S78  By  ti^eir  action  brought  in  March,  1863,  the  Plaintiffs 

Cavbrhill  alleged :  that  they  had  been  for  upwards  of  eighteen 
RoBiLLABD  y^^^^  owners  of   certain  lands,  emplacements,  in    the 
—      village  of  Beauharnois^  and  had  constructed  stores,  and 
that  in  1846  they  erected  at  great  cost  in  lake  St.  Louis, 
opposite  the  village,  a  certain  wharf  connected  with 
the  shore  by  a  bridge  resting  on  the  property  of  one 
Charles  Raptn;   that  these  erections  had  been  made 
openly  without  any  interference  by  the  government, 
but  with  their  consent,  and  that  they  had  occupied  snch 
wharf  and  used  it  until  the  Defendant,  the  now  Bespon- 
dent,  in  1862,  erected  certain  stone  buildings  in  the  bed 
of  the  lake,  in  rear  of  Charles  Rapin's  property,  and  in 
doing  so  stopped  and  blocked  up  the  bridge,  destroying 
part  of  it,  removing  the  materials  and  interrupting  all 
communication  between  the  wharf  and  the  shore,  thereby 
preventing  the  Plaintiffs  from  using  or  leasing  their 
wharf;  that  the  Defendant's  erections  also  prevented 
the  use  of  the  beach  and  bed  of  the  lake,  and  were 
made  without  permission.     The  Plaintiffs  pray  that 
Defendant  be  condemned  to  remove  the  erections  by 
him  made  preventing  communication  with  the  wharfl 
and  to  restore  the  same  within  a  period  to  be  dete^ 
mined  by  the  Court,  and  in  case  of  a  removal  to  pay  a 
hundred  pounds  damages,  and  in  case  of  failure  seven 
hundred  pounds  with  interest  and  costs. 

The  Defendant's  plea  first  denies  that  the  wharf  in 
question  was  ever  constructed  with  the  sanction  of  any 
public  authority,  and  states  that  it  was  in  a  navigable 
part  of  the  river  and  had  become  a  public  nuisance  in 
the  possession  of  the  Plaintiffs ;  that  in  erecting  the 
•  said  buildings  mentioned  in  the  Plaintiffs'  case,  the 
Defendant  had  only  exercised  an  unquestionable  right 
of  property,  having  erected  them  on  his  own  land ;  that 
by  a  deed  executed  before  Hainault,  notary,  dated  10th 
March,  1860,  the  Defendant  and  several  others  had  be- 
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come  partners  for  the  purpose  of  purchasing  and  main-       1878 
taining  the  wharf  in  question,  and  that  it  had  been  Caverhill 
leased  by  the  said  company  in  the  interest  and  for  the  t>^  ilVard 

benefit  of  its  shareholders ;  that  Defendant  had  brought      

a  barge  there  on  the  28th  September,  1862,  and  was 
prevented  from  using  the  wharf  by  the  violence  of  Coll 
McFee,  the  agent  of  Plaintiffs,  {le  repr4sentant  des  dits 
d&mandeurs  au  regard  du  dit  quai,)  he  having  removed 
some  of  the  madriers  of  the  wharf,  and  thus  prevented 
communication  with  the  land,  "e^  que  par  telfait,^'  the 
wharf  had  become  a  public  and  private  nuisance,  "  une 
nuisance  publique  et  priv4e  que  le  defendeur  et  tons  ceux 
que  en  souffraient  avail  le  droil  de  dimolir"  and  that  it 
encroached  on  the  waters  of  the  St,  Lawrence  and  de- 
prived Defendant  of  the  right  of  making  use  of  the 
river  in  front  of  his  property. 

Answer  to  plea :  that  the  wharf  was  not  built  on 
Defendant's  property,  but  on  the  beach  of  Lake  St, 
Louis ;  that  the  emplacement  of  Defendant  and  that  of 
Charles  Rapin,  behind  which  the  wharf  of  Plaintiffs 
was  built,  formed  part  of  the  same  lot,  No.  7,  and  front- 
ed on  St.  Lawrence  street,  whence  they  had  the  same 
depth  to  the  beach  of  the  lake — that  is  fo  say,  8  perches 
and  11  feet — and  the  surplus  is  occupied  by  the  erec- 
tions made  by  Defendant  on  the  beach  (gr^ve)  of  the 
lake.  That  Coll  McFee  was  not  le  repr^sentant  of  Plain- 
tiffs, nor  could  his  malicious  or  illegal  acts  he  set  up 
against  Plaintiffs. 

On  the  issues  thus  raised  the  parties  went  to  proof, 
and,  after  twelve  witnesses  had  been  examined  on  behalf 
of  Plaintiffs,  the  Defendant  was  allowed,  on  motion 
made  by  him,  to  that  end,  to  fyle  a  supplementary  plea 
of  puis  darrein  contintmnce.  This  plea  contains  two 
allegations,  namely :  That  since  the  institution  of  the 
action,  and  the  fyling  of  the  plea,  Charles  Rapin,  upon 
whose  land  the  bridge  or  gangway  rested  on  the  shore 
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1878  end,  had  made  some  erections,  *^  a  fait  des  constructions 
Caverhill  ^^  nouvelles  ceuvres  qui  rendent  le  ritablissement  des  lieux 
J.    ^'        impossible ;"  and  second,  that  the  wharf  in  question  had 

been  carried  away  or  destroyed  partly  by  water,  *^par 

les  eaux,''  and  partly  from  decay,  and  that  therefore  the 
re-establishment  of  the  wharf  woxdd  only  be  a  public 
nuisance  without  any  utility. 

By  the  judgment  of  the  Superior  Court,  Appellants' 
action  was  dismissed  with  costs. 

The  Court  of  Appeals  af&rming  the  judgment  of  the 
Superior  Court,  rested  their  judgment  upon  the  fact  that 
the  Appellants  had  no  right  to  build  the  bridge  or  gang- 
way, which  by  their  action,  they  complain  Respondent 
destroyed,  but  that  the  Appellants  by  their  action  pre- 
vented the  Respondent  from  using  the  said  bridge  or 
gangway,  and  thereby  the  bridge  or  gangway  became 
and  was  a  nuisance  and  injurious  to  Respondent.  The 
judgment  also  maintains  that  there  was  no  portion  of 
damages  suffered  by  the  Appellants. 

From  the  evidence  it  appears,  that  the  building  of 
the  wharf  and  gangway  in  question  by  Plaintiffs,  was 
about  and  probably  anterior  to  the  year  1848,  and  that 
down  to  the  end  of  September,  1862,  they  continued  in 
possession  by  themselves  or  tenants,  and  that  the  wharf 
was  resorted  to  by  the  public  by  means  of  the  bridge  in 
question. 

That  one  Coll  McFee^  who  was  tenant  of  the  wharf 
in  question,  did,  on  one  occasion,  in  1862,  take  up  some 
of  the  planks  of  the  gangway,  but  put  them  down  again 
that  day  or  the  next.     Respondent,  on  McFee^s  taking 
up  the  planks,  said  he  would  continue  to  take  them  up, 
and  gave  orders  to  his  men  to  take  up  the  gangway, 
which  was  done.    The  Respondent  then  erected  certain 
stone  buildings  in  the  bed  of  the  river,  and  in  doing  so 
stopped  and  blocked  up  the  bridge  and  destroyed  part 
of  it. 
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That  Appellants,  after  the  institntion  of  their  action,       1878 
allowed  the  wharf  to  goto  ruin,  and  removed  part  of  it,  Caverhill 
to  rebuild  it  at  another  part  of  the  river,  and  that  at  the  j.    ^' 

tune  of  the  trespass  Appellants  derived  an  annual  re-      

venue  of  1200  to  $800. 

Mr.  Robertson,  Q  C,  for  Appellants : — 
This  was  an  action  complaining  of  Respondent's  in- 
terference with  Appellants'  wharf.  The  complaint,  in 
eflfect,  says :  "  We  were  long  in  possession  of  a  wharf 
built  by  us  in  Lake  St  Louis,  without  objection  by  the 
public  authority  ;  you,  in  1862,  interfered  illegally  with 
the  wharf  and  the  approaches  to  it,  and  rendered  it  use- 
less ;  and,  therefore,  we  ask,  that  you  put  it  in  its  first 
state,  and  pay  us  the  damages  we  have  suffered."  The 
Sespondent  answers :  "  Your  lessee  maliciously  remov- 
ed some  planks  of  the  gangway,  and  thereby  the  wharf 
became  a  public  and  private  nuisance,  which  gave  me 
the  right  to  demolish,  and  after  bringing  your  action, 
one  Charles  Rapin,  through  whose  property  your  bridge 
passed,  has  lawfully  erected  buildings  which  prevents 
the  restoration  of  the  wharf  and  its  approaches."  Now 
the  judgment  of  the  Superior  Court  in  favor  of  the  Re- 
spondent is  based  upon  an  implicit  abandonment  by  my 
clients  of  their  rights  in  the  wharf,  and  that  no  damage 
occurred  subsequent  to  the  date  of  action.  Now,  the  dam- 
age suffered  was  partly  in  removing  and  destroying  the 
gangway,  and  partly  the  erection  of  a  permanent  han- 
gard,  in  the  position  formerly  occupied  by  the  gangway, 
thereby  rendering  the  old  approach  to  the  wharf  impos- 
sible, and  damaging  the  property.  Now,  the  principle 
is  laid  down,  and  is  applicable  to  this  case,  that  a  Plain- 
tiff is  at  Uberty  to  prove,  and  a  Court  or  jury  is  bound 
to  take  into  consideration,  the  direct  and  immediate 
consequences  of  the  acts  complained  of,  which  are  so 
closely  with  them  as  that  they  would  not  of  themselves 
form  a  distinct  cause  of  action. 
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1878  The  Court  of  Appeals  took  another  ground,  and  rested 

Cavbrhill  their  judgment  upon  the  fact  that  the  Appellants,  having 
^  ^'        built  their  gangway  upon  public  property,  and  one  of 

their  lessee's  having  prevented  the  Respondent  from 

using  the  gangway,  it  became  a  public  nuisance. 

Appellants  contend  that  the  Respondent  can  raise  no 
plea  in  his  favor  from  there  being  no  evidence  of  any  pe^ 
mission  or  license  from  the  Government  in  favor  of 
Plaintiffs  to  build  the  wharf 

It  is  not  in  Defendant's  mouth  to  urge  the  want  of 
authority  from  the  Q-ovemment  to  build  the  wharf  as 
an  authority  to  him  to  pull  it  down  in  the  manner 
proved. 

There  is  no  attempt  to  prove  that  the  wharf  or  gang^ 
way  was  an  obstruction  to  navigation:  they  are 
shewn  to  have  been  useful  to  it,  and  a  convenience  to 
the  public,  as  well  as  a  means  to  Plaintiffs  and  their 
successors  in  their  stores  adjoining  Richardson  street, 
to  load  their  grain  and  receive  their  goods  without 
paying  other  wharf  owners  the  usual  rates  of  wharfiEige. 

The  proprietor  who  builds  a  wharf,  although  he  caa- 
not  invoke  against  Government  any  right  of  prescrip- 
tion, may  well  invoke  as  against  third  parties  his  pos- 
session of  the  wharf  as  giving  him  a  right  to  continue 
it.  If  the  possession  is  long  enough  to  give  him  title 
by  prescription,  "  il  sera  prouv6  (by  that  very  fact)  qu'il 
ne  pent  nuire  k  personne,  et  que  le  propri6taire  qui  Ta 
fait  bMir,  aura  acquis  la  propri6t6  du  droit  de  la  con' 
server;  un  systeme  contraire  entrainerait  les  plus 
6tranges  consequences.  II  n'y  aurait  pas  de  terme  de 
I'exigence  de  la  production  d'une  permission ;  un  6tab- 
lissement  qui  aurait  plusieurs  siecles  d'existence  pour- 
rait  6tre  detruit."  Oarnierj  des  Eauz  (1) ;  Daviel  des 
cours  d^eauz  (2) ;  Toullier  (8). 

(I)  No.  1,099,  4  vol.,  See  also  2  vol.        (2)  Nob.  346,  369. 
Nos.  621,  622.  (3)  VoL  3,  No.  674. 
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Moreover  Appellants'  lessee  was  not   "  leur  reprisen-      1^78 
ten/,"  nor  could  his  illegal  or  malicious  acts  be  set  up,  Cavbrhill 
or  be  of  any  effect  against  them,  who  had  brought  their  ^    ^- 

action  solely  to  be  protected  in  their  rights  against  the      

illegal  acts  of  the  Bespondent. 

Mr.  L.  Laflamme,  for  Bespondent : 

Appellants  have,  since  the  institution  of  their'action, al- 
lowed the  wharf  to  go  to  ruin,  and  having  rebuilt  it  in 
another  part  of  the  river  and  obtained  a  direct  com- 
munication to  it,  they  have  impliedly  renounced  the 
rights  which  they  had,  or  might  have  to  obtain  a  judg- 
ment against  the  Bespondent.  Moreover,  the  gangway 
was  on  public  property  and  was  a  nuisance  and  injuri- 
ous to  the  Bespondent. 

The  non-interference  on  the  part  of  the  Q-ovemment 
would  not  validate  the  encroachment  on  the  public  do- 
main by  Appellants,  and  no  possessory  right  could  be 
obtained  by  the  use  of  a  servitude  on  private  property 
even  with  the  toleration  of  the  proprietor.  It  is  evident, 
therefore,  that  this  gangway  was  either  on  the  property 
of  the  Defendant,  or  it  was  on  the  public  domain  with 
respect  to  that  portion  connecting  the  wharf  with 
Richardson  street.  If  it  was  resting  on  private  property 
it  could  not  be  considered  in  any  other  light  than  a  ser- 
vitude on  Defendant's  property,  and,  therefore,  the 
Plaintiff,  having  no  title  and  being  incapable  of  obtain- 
ing any  possesisory  right,  whatever  use  he  would  have 
made  of  the  portion  of  private  property,  could  in  no 
manner  constitute  a  right,  even  a  possessory  one,  and 
the  Defendant  was  entitled  at  any  time  to  remove  any 
obstruction  so  existing  on  his  property  or  to  cease  tolera- 
ting such  servitude.  If  it  was  below  the  water  edge 
and  the  limit  of  Plaintiff's  property,  the  Defendant,  as 
riparian  proprietor,  was  the  only  individual  who  could 
take  advantage,  according  to  law,  of  the  use  of  the  beach 
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1878  for  the  pnrpose  of  constructing  thereon,  and  the  only 
Cavrrhill  authority  which  could  interfere  with  the  exercise  of  his 
!>*'',    right  was  the  public  through  the  crown,  the  Plaintiff 

having  no  claim  whatever  to  prevent  him  so  long  as 

the  crown  did  not  interfere  with  the  exercise  of  such 
privilege.  Reference  was  made  to  the  following  au- 
thorities :  a  a  L.  C.  (1)  ;  Proudhon  (2);  Enyot  (8); 
Gamier  (4) ;  Code  Nap,  (5) ;  Dubreuil  Legislation  sur 
les  eaux  (6) ;  Proudhon  (7). 

One  of  the  honourable  judges  dissenting  in  the  Goort 
of  Queen's  Bench,  Chief  Justice  Dorion,  stated,  as  one 
ground  of  his  dissent,  that  the  Defendant  had  failed  to 
prove  that  the  structures  he  had  made  were  on  his  own 
property,  but  that  the  fact  was  that  he  carried  a  wharf 
from  his  property  into  the  river  and  erected  upon  it. 
The  admission  made  by  the  honorable  judge  is  enough 
to  justify  the  conclusion  of  the  Court.  If  it  be  estab- 
lished that  the  Defendant  built  from  his  property  into 
the  river,  or  extended  his  property  into  the  river  and 
erected  a  store  upon  it,  there  can  be  no  question  that 
such  construction  cannot  be  interfered  with,  except  by 
public  authority,  and  that  he  alone,  according  to  the 
above  authorities,  was  entitled  as  riparian  proprietor  to 
the  use  of  the  river  opposite  his  property  for  such  piu^ 
poses  to  the  exclusion  of  all  others ;  but  Respondent 
respectfully  submits  that  there  is  su£Bicient  evidence  in 
the  record  to  prove  conclusively  that  the  buildings  in 
question  were  erected  on  the  Defendant's  own  property. 

Now,  Respondent  submits  that  the  Court  should  take 

(1)  Art.  400,  499,  500,  507,  549,    (3)  Rep.  de  Jur.  Vo.   VoUi  di 
550  and  585.  fait. 

(2)  Domaine  Public,  Vol.  3,  p.  17,    (4)  E^gime  des  Eaux.  Nos.  73, 

No.  680  5  p.  70,  No.  734  j  p.  34  74. 

&  35,  No.  701  et  seq.  j  p.  71,  (5)  Art.  650. 

No.  735  J  p.  93,  No.  748,  p.  94,  (6)  No.  252,  p.   14  &  Nos.  290, 

No.  750  J  p.  266-7,  Nos.  201,  293. 

202.  (7)  Domaine  Public,  Na  843. 
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into  consideration  the  fact  that  the  Appellants,  by  their       1B78 
action,  claimed  <£100  of  damages,  when  not  one  cent  of  Cavbrhill 
damage  up  to  that  time  could  be  proved,  and  that  the  j.    ^;^^^ 

reconstruction  of  the  bridge  was  simply  a  question  of     

one  day's  work,  and  as  they  asked  that  Eespondent  be 
condemned  to  repair  the  bridge,  they  failed  to  prove 
any  damage  whatsoever  up  to  the  institution  of  the 
action. 

This  total  absence  of  any  proof  of  damages  was  the 
main  ground  for  dismissing  the  appeal,  but  was  an 
additional  reason  tending  to  show  that,  even  from 
the  Plaintiff's  standpoint, this  appeal  is  reduced  virtually 
to  a  question  of  costs.  And  as  it  has  already  been  held 
that  a  Court  of  Appeal  is  not  disposed  to  interfere  with 
judgments  of  the  Court  below,  when  only  a  question 
of  costs  was  involved,  this  is  an  additional  ground 
for  maintaining  the  judgment  of  the  Court  below. 

The  Bespondent  holds,  moreover,  that,  even  granting 
to  the  Appellants  all  they  claim  in  this  action,  taking 
into  consideration  the  authorities  above  cited,  they  could 
not  bring  their  action  before  this  Court,  it  being  simply 
an  offence,  delictum,  which  was  of  the  jurisdiction  of  a 
magistrate  or  of  the  Trinity  Hou?e  of  Montreal, 

See  2nd.  Vic.  ch.  19,  sec.  1,  3  and  7  Act  of  1849,  ch. 
Ill 

Mr.  JRobertsan,  Q.C.,  in  reply. 

ElTCHIE,  J. :  —  1878, 


Defendant's  contention  in  this  case,  so  far  as  I  can  ap-  *J^*®  4. 
preciate  it,  seems  to  me  practically  neither  more  nor  less 
than  this :  The  Plaintiffs,  having  erections  in  a  navig- 
able river  which  are  convenient,  useful  and  valuable  to 
him,  and  the  Defendant,  being  desirous  of  having  a 
similar  accommodation,  claims  the  right  to  remove  such 

*  The  Chief  Justice  was  absent  when  judgment  was  delivered. 
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1878  erections,  which  he  caUs  obstructions,  and  substitute 
Cavbehill  structures  equally  objectionable,  though  conTenient,U8e- 
RoBiLLARD  ^^^  *^^  valuable  to  himself,  in  lieu  thereof. 

This,  I  think,  he  cannot  do  ;  and  with  this  I  under- 
stand the  Courts  below  agree. 

But,  as  Plaintiffs,  after  action  brought,  and  pending  li- 
tigation, by  which  they  sought  damages  and  a  removal 
of  Defendant's  erections,  and  a  restoration  to  his  original 
position,  removed  a  portion  of  what  was  left  by  De- 
fendant, and  in  the  meantime  sought  and  obtained  other 
accommodation,  it  was  considered  they  had  estopped 
themselves  from  recovering  any  other  redress  than  lor  the 
actual  damage  they  had  sustained,  previous  to  the 
bringing  of  their  action,  and  no  actual  pecuniary  damage 
having  been  shewn,  their  action  was  dismissed. 

It  was  certainly  an  infringement  of  Plaintiffs'  rights 
to  have  their  property  destroyed  and  themselves  incon- 
venienced, and  every  injury  imports  a  damage ;  and,  if 
Defendant  had  no  right   to  interfere  with   Plaintiffl 
for  the  wrongful  invasion  of  their  property,  they  would 
be  entitled  to  some  damages,  though  they  might  be  of 
small  amount,  or  even  nominal.     I  fail  to  see  on  what 
principle  Defendant  can  claim  immunity,  merely  be- 
cause Plaintiffs  do  the  best  they  can  to  remedy  the  in- 
convenience Defendant  has  imposed  on  them,  till  they 
can  obtain  a  judgment  compelling  Defendant  to  remove 
his  works  and  restore  them  to  their  original  position.    I 
think  the  damages  suggested  of  $50  moderate  in  the  ex- 
treme. 

Strong,  J.,  delivered  an  oral  judgment  holding  that 
the  appeal  should  be  allowed. 

Tasohebeau,  J.,  (translated)  : 

The  Appellants,  by  their  action  brought  in  March, 
1863,  claimed  a  sum  of  seven  hundred  pounds  damages 
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from  the  Bespondent  for  having  disturbed  them  in  their      1^78 
lawful  ownership  and  possession  of  certain  lands  on  Caybbhill 
which  they  had  constructed  stores,  hangar ds  and  build-  jj^j^illard 
ings,  for  their  trade  and  commerce,  and  of  a  wharf  built      — — 
at  a  great  expense  out  to  deep  water,  which  was  con- 
ndcted  with  the  shore  by  a  wooden  bridge,  built  in  the 
bed  of  Lake  St.  Louis,  which  comes  down  to  the  shore 
and  rested  there  on  the  property  of  one  Charles  Rapin ; 
they  also  alleged  that  these  constructions  were  erected 
for  the  benefit  of  their  trade,  and  had  also  been  of  use  to 
the  public. 

They  further  averred,  that  these  erections  had  been 
made  opeidj  and  with  the  knowledge  of  the  GK)vem- 
ment,  and  that  they  had  been  in  peaceful  possession  of 
the  same  for  upwards  of  eighteen  years  by  themselves 
or  by  their  tenants. 

The  conclusions  of  the  declaration  were  that  the  Be- 
spondent be  condemned  to  remove  the  erections  by  him 
made,  and  which  prevented  communication  with  the 
Appellants'  wharf,  and  in  case  of  removal  to  pay  <£100 
damages ;  and  to  pay  <£700  damages  in  case  of  failure  in 
removing  the  obstructions.  The  Defendant's  plea 
was  that  the  wharf  was  not  built  with  public  authority, 
nor  for  the  public  good ;  that  it  had  become  a  nuisance 
to  the  public  and  to  the  Defendant,  and  that,  in  destroy- 
ing part  of  the  bridge.  Defendant  had  simply  exercised 
a  lawful  right,  and  that  Plaintiffs  had  suffered  no 
damage. 

On  these  issues  the  parties  went  to  proof,  and  after 
twelve  witnesses  had  been  examined  the  Defendant  was 
allowed  to  fyle  a  supplementary  plea,  puis  darrein 
continuance,  alleging  :  1st.  That  since  the  institution 
of  the  action,  Charles  Rapin  had  made  some  new 
erections  upon  his  land,  on  which  rested  the  gang- 
way which  rendered  impossible  the  rebuilding  of  the 
erections  ''a  fait  des  constructions  et  nouvelles  csuvres 

39 
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1878  qui  rendent  le  ritablissement  des  lieux  impossible.^*  2iid. 
Catbrhill  That  the  wharf  in  question  had  been  carried  away  or 
Ro  iLLABD  destroyed  partly  by  water,  and  partly  from  decay,  and 

that  therefore  the  re-establishment  of  the  wharf  would 

only  be  a  public  nuisance  without  any  utility. 

The  judge  of  the  Superior  Court  at  Beauhamois  dis- 
missed the  Plaintiffs'  action  on  the  30th  October,  1864, 
on  the  ground  that  they  had  proved  no  dam- 
age, although  he  did  not  deny  to  them  their  right  of 
action.  His  judgment,  carried  into  appeal,  was  confirm- 
ed by  three  out  of  five  members  of  that  Court ;  the  mino- 
rity holding  that  the  Appellants  had  a  good  right  of 
action,  and  ought  to  have  been  adjudged  damages.  One 
of  the  honorable  judges  forming  part  of  the  majority 
states,  that,  in  his  opinion,  the  Appellants  had  a  good 
right  of  action,  but  that  they  failed  to  prove  any  damage. 
He  added :  — 

It  was  then  a  uiatter  of  costs,  and  this  Court  is  not  disposed  to  in- 
terfere witli  the  decision  of  the  Court  below,  wliich  dismissed  the 
action  with  costs. 

The  first  question  which  arises  is,  whether  the  Appel- 
lants had  a  right  to  bring  this  action  against  the  Be- 
spondent. 

I  am  of  opinion,  that,  inasmuch  as  the  Appellants  had 
publicly  and  with  the  knowledge  of  the  Resx)ondent,and 
with  the  implied  consent  of  public  authority,  built  the 
said  wharf  in  the  bed  of  Lake  St.  Louis,  and  had  peacea- 
bly enjoyed  the  possession  thereof  during  16  to  18  years, 
they  were  entitled  to  the  benefits  of  their  peacefid  and 
public  possession  of  this  wharf,  and  that  tiie  Respondent 
had  no  right  whatever  vi  et  armis  to  destroy  the 
gangway  or  means  of  communication  which  existed 
from  the  wharf  to  the  shore.  The  Api)ellant8,  being 
disturbed  in  their  possession,  had  a  right  of  action 
en  complainte  against  the  Respondent.  All  authors  agree 
on  this  principle,  and  sx>ecially  Gamier^  Haviel  and 
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TofUlier.    The  Appellants,  it  is  true,   could  not  avail      1878 
themselves  of  prescription  against  the  rights  of  the  crown  Gaterhill 
on  any  part  of  the  beach  and  lands  reclaimed  from  the  jj^gj^i^^^ 

river  or  of  the  lake  in  question,  but  they  could  acquire      

such  a  possession  as  would  justify  them  in  bringing  this 
action  as  first  occupants  without  any  objection  on  the 
part  of  the  Crown.    This  doctrine  is  clearly  laid  down 
in  the  following  authorities  : — 
Oamier  des  eaux : 

U  n'appartdent  qu'4  l'6tat  de  se  plaindre  de  la  construction  d'un 
^tablissement  sans  autorisaiion  et  si  TStai  ne  se  plaint  x^as,  soit  que 
dans  la  r§alit6  P^tablissement  est  utile,  soit  pour  tout  autre  motif, 
pas  de  droit  en  faveur  de  1  stranger.  Et  quant  a  Taction  en  rein- 
t^grande  a  plus  forte  raison  le  possesseur  pent  I'intenter  m§me  sans 
une  possession  annuelle  ni  celle  dPanimo  domini. 

Daniel  (1)  says  : — 

C'est  une  mazime  de  politique  fondee  sur  le  but  essentiel  de  toute 
soci^te,  de  permettre  aux  particuliers  Pusage  de  choses  publiques  en 
tout  ce  qui  n^est  pas  contraire  a  leur  destination  commune. 

I  might  add  a  great  many  French  and  English  authori- 
ties in  support  of  Appellants'  contention,  but  it  is  not 
iiocessary,  as  all  the  judges,  with  one  exception,  of  the 
Court  of  original  jurisdiction,  as  well  as  of  the  Court  of 
Appeal,  have  admitted  this  doctrine.  The  only  judge 
who  did  not  concur  in  this  opinion  qualified  his  dis- 
sexkt  by  stating  that  if  this  bridge  prevented  the  Res- 
pondent from  communication  with  the  river  it  became 
a  public  nuisance,  and  that,  therefore,  the  Respondent 
had  the  right  to  destroy  it  propria  motu,  &c.,  &c. 

I  fail  to  see  in  the  record  before  us  any  evidence  that 

thiB  wharf  was  either  a  public  or  private  nuisance ;  on 

the  contrary,  I  can  find  proof  that  this  wharf  was  of  a 

public  utility  to  the  x>ersons  of  that  locality  as  well  as 

to  those  of  the  surrounding  localities,  on  account  of  the 

iaoiUty  it    gave    the  steamboats    and    other  vessels 

(1)  No.  346. 
d9} 
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1878      to  land  and  take  away  the  products  of  agriculture  and 

Cavkrhill  articles  of  commerce. 

-Q^  ^'  As  I  have  already  stated,  the  judge  who  tried  the 

case  admitted  in  principle  the  Appellants'  right,  but 

because  they  allowed  the  wharf  to  go  to  decay,  the 
honorable  judge  concluded  two  things: — Ist.  That  the 
abandonment  of  the  gangway  was  an  implicit  abandon- 
ment by  the  Plaintiffs  of  their  rights  in  the  wharf,  and 
of  obliging  the  Respondent  to  demolish  and  take  away 
his  new  works.  2nd.  That  the  Appellants  had  suf- 
fered no  damage.  This  is  the  second  question  raised 
by  this  appeal. 

I  cannot  admit  for  a  moment  the  reasoning  of  the 
learned  judge  on  this  ground.    In  allowing  their  wharf 
to  go  to  waste  in  1864  and  1865,  the  Api>ellant8  were 
forced  to  submit  to  the  natural  and  immediate  conse- 
quences which    followed  the  Respondent's  trespass. 
They  never  waived  their  right  to  real  and  vindictive 
damages,  which  damages  were   continuing  and  in- 
creased from  day  to  day  after  the  institution  of  the 
action.     Moreover,  the  evidence  of  Alexander  Parker, 
William  Henderson^  Frederick  Ward  and  James  lAnck 
clearly  establishes  the  fact  that  by  means  of  this  wliaif 
the  Appellants  derived  an  annual  revenue  of  $200  to 
$300.    We  have,  therefore,  a  good  base  to  estimate  the 
damages  which  the  Appellants  must  have  suffered  from 
the  month  of  July,  1862,  until  the  institution  of  this 
action  in  March,  1863.    This  would  give  at  least  fW, 
on  allowing  Appellants  $200  per  annum,  and  if  we  add 
to  this  amount  vindictive  damages,  which  a  jury  or 
a  Court  might  have  given  under  the  circumstances,  I 
think    there    were  ample    means  of  estimating  the 
damages.    This  was  the  opinion  of  the  two  judges  d 
the  Court  of  Queen's  Bench  who  were  in  the  minoiity. 
It  was  also  argued  on  the  part  of  the  Respondent  that 
one  Coll  McFee,  who  was  a  tenant  of  the  Appellaniti, 
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had  been  guilty  of  a  trespass  (vote  de  fail),  by  taking      1^78 
away  a  certain  number  of  deals  from  the  gangway,  Cavbrbill 
which  had  the  eflfect  of  cutting  oflf  the  Communication  ho^ilLlrd 

with  the  shore,  and  that  the  wharf  then  became  a  public      

and  private  nuisance,  and  this  would  give  the  right  to 
the  Respondent  to  destroy  it.  Admitting  for  a  moment 
the  truth  of  this  allegation,  I  am  of  opinion  that  there 
is  no  evidence  in  the  record  which  would  warrant  us  in 
coming  to  the  conclusion  that  Coll  McFeey  although 
their  tenant,  was  the  Appellants'  representative  or  au- 
thorized agent  to  commit  such  a  trespass  (voie  defail). 
Moreover,  this  act  on  the  part  of  McFee  seems  somewhat 
justifiable  from  the  fact  that  the  Respondent  at  the  time 
was  obstructing  the  wharf  and  its  approaches  by  taking 
considerable  time  in  loading  his  carts  on  the  wharf ; 
even  this  light  obstacle  was  removed  the  next  day,  as 
the  deals  were  immediately  replaced.  The  only  right 
of  action  the  Respondent  could  have  was,  in  my  opinion, 
not  against  the  Appellants,  but  against  McFee. 

• 

The  above  facts  being  satisfactorily  established  to  my 
mind  by  the  printed  case,  I  cannot  arrive  at  any  other 
conclusions  than  the  following  : — 

Ifit.  That  the  building  of  the  wharf  in  question  by 
the  Appellants  was  not  a  public  nuisance,  but  that,  on 
the  contrary,  the  said  wharf  was  of  advantage  to  that 
locality  in  particular,  and  to  the  public  in  general. 

2iii  That  by  allowing  the  wharf  and  other  erections 
ippertaining  to  the  same  to  go  to  waste,  the  Appellants 
^  not  thereby  waive  their  right  to  recover  substantial 
damages  against  the  Respondent. 

8id.  That  the  Appellants,  under  the  circumstances,  had 
He  right  to  bring  their  action,  and  that  the  Respondent 
QDUld  npt,  without  exposing  himself  to  pay  damages, 
ike  upon  himself  to  destroy  the  approaches  to  Appel- 
jffiis*  wharf. 
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1878  4th.  That  Appellants  have  proved  that  they  are  en- 

Cavbrhill  titled  to  $50  damages. 
J.    ''•  I  am,  therefore,  of  opinion,  that  the  judgment  appeal- 

ed  from  should  be  reversed,  and  that  the  Bespondent 

should  be  condemned  to  pay  to  the  Appellants  |50 
damages  with  costs  in  all  Courts. 

FouRNiER,  J.,  concurred. 

Henry,  J.  :— 

I  concur  in  the  judgment  that  has  just  been  read. 
The  Respondent's  pleas  have  not  been  proved.  He  pleads 
that  it  was  a  nuisance  of  a  public  and  private  character. 
He  certainly  has  failed  to  prove  that  it  was  a  nuis- 
ance of  a  public  character,  and  he  does  not  set  out 
how  it  would  become  a  private  nuisance  to  him 
more  than  to  anyone  else.  Therefore,  there  is  no 
justification  for  his  removing  it,  further  than  there 
would  be  on  the  part  of  any  other  in  the  country. 
I  think  the  law  justified  the  parties  having  a  wharf 
outside  in  putting  that  gangway  on  to  the  wharfl  This 
party  says,  however,  that  he  abated  the  nuisance,  but 
it  appears  he  only  abated  it  by  putting  another  in  its 
place.  If  it  was  a  nuisance,  the  erection  put  in  place 
of  it  by  his  orders  was,  as  far  as  the  public  were  con- 
cerned, as  great  a  nuisance  as  the  one  complained  of. 
I  think  the  plea  is  not  proved  in  any  way.  His  other 
plea  has  only  reference  to  the  claim  that  the  property 
should  be  restored  to  its  original  position,  and  not  at 
all  to  the  damages.  Such  a  plea  as  that,  after  the 
damages  were  incurred  and  the  action  commenced, 
could  not  be  an  answer.  It  does  not  affect  the  judg- 
ment at  all,  in  my  view.  He  is  to  make  out,  first,  that 
it  was  a  public  nuisance,  and  secondly,  that  he  had  a 
justification  in  abating  it.  But  the  evidence  does  not 
prove  he  did  abate  the  nuisance,  because,  as  far  as  the 
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public  and  the  navigable  qualities  of  the  bay  are  con-       1^8 
cemed,  he  did  not  abate  the  nuisance.     It  would  be  a  Cavbrhill 
queer  way  on  a  public  highway  to  abate  a  nuisance  if  jjijgiL'LARn 

a  party  tore  a  building  away  and  left  another  in  its      

place.  There  is  no  justification  whatever  shown  here, 
either  by  the  pleas  themselves,  even  if  true,  or  by  the 
evidence  by  which  they  were  attempted  to  be  sustained. 
I  entirely  agree  that  the  action  was  a  good  action  when 
commenced,  that  the  subsequent  plea  did  not  affect  it, 
that  there  were  damages  and  injuries  sustained,  and 
that  Plaintiff  is  entitled  to  recover  for  those  damages. 
I  think  $50  very  reasonable,  under  all  the  circumstances, 
and  my  opinion  is  that  the  judgment  of  the  Court  below 
should  be  reversed,  and  judgment  given  for  $50  and  all 
the  costs. 

Appeal  allotved  with  costs  in  all  the  Courts  and  $60 
damages. 

Solicitors  for  Appellants :  A.  Sf  W.  Robertson. 

Solicitors  for  Respondents :  Charles  Thibault. 


592  SUPREME  COUET  OF  CANADA,      [VOL.  U. 


187S      GEORGE  ARCHIBALD  AMER  and   )  a™.tt»»«, 
•JunTTo,!!.       LABAN  AMER i  APP«i.Tum«, 

AND 

THE  QUEEN .....Kespondent. 

ON  APPEAL  FROM  THE  COURT  OF   QUEEN'S  BENCH  FOR 

ONTARIO. 

Appeal-^S  Vic.f  Ch,  1 1  ^  See,  49 — Conviction  when  unanimous. 

In  Michaelmas  Term,  1877;  certain  questions  of  law  reserved,  which 
arose  on  the  trial  of  the  Appellants,  were  argued  before  the  Court 
of  Queen's  Bench  for  Ontario,  composed  of  Harrisony  C.  J.,  and 
WUson,  J. J  and  on  the  4th  February,  1 878,  the  said  Court,  com- 
posed of  the  same  judges,  delivered  judgment  affirming  the  ooa. 
viction  of  the  Appellants  for  manslaughter. 

The  Court  of  Queen's  Bench  for  Ontario f  when  full,  is  compos- 
ed of  a  Chief  Justice  and  two  Puisne  Judges. 

The  Appellants  thereupon  appealed  to  the  Supreme  Court 
under  38  Ftc,  ch.  11,  sec.  49. 

Held, — That  the  conviction  of  the  Court  of  Queen's  Bench,  although 
affirmed  but  by  two  judges,  was  unanimous,  and,  therefore,  not 
appealable. 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Ontario,  affirming  the  conviction  of  the  Court 
of  Oyer  and  Terminer  and  Quol  delivery  for  the  District 
of  Algoma. 

At  a  special  Court  of  Oyer  and  Terminer  and 
general  Gaol  delivery  in  and  for  the  provisional 
judicial  District  of  Algoma,  held  on  the  2nd  October  A. 
D.,  1877,  George  Archibald  Amer  and  Laban  Amer,  were 
tried  for  the  wilful  murder  of  William  Bryan,  and  Oeorgt 
Archibald  Amer  was  found  guilty  of  manslaughter,  and 
LcAan  Amer  was  found  not  guilty.    They  were  also 


^Pbbsent. — Ritchie,  Strong,  Taschereau,  Foumier  and  Henry^  JJ. 


VOL.  n.]  JUNE  SESSION,  1878.  593 

tried  for  the  murder  of  Charles  Bryan  and  both  found  ^^78 
guilty.  At  the  trial  the  learned  Judge  reserved  certain  amer 
questions  of  law  for  the  consideration  of  the  Court  of  ,j.^^  Quws 

Queen's  Bench  for  Ontario,  and  thereupon  the  said  ques-      

tions  of  law  were  argued  before  the  Court  of  Queen's 
Bench,  Harrison,  C.  J.,  and  Wilson,  3 ,  being  the  only 
judges  then  present.  On  the  4th  February,  18^8, 
the  Court  of  Queen's  Bench,  the  same  judges  being 
present,  considered  and  adjudged  that  the  conviction  of 
the  said  George  Archibald  Amer  and  Laban  Anier  be  and 
the  same  were  thereby  affirmed. 

The  said  George  Archibald  Amer  and  Laban  Amer 
appealed  to  the  Supreme  Court  of  Canada  under  sec.  49 
of  the  Supreme  Court  Act. 

The  following  statement  of  facts  was  agreed  by 
counsel  to  be  taken  on  the  argument  as  part  of  the 
case: — 

"  The  Court  of  Queen's  Bench,  when  full,  is  com- 
posed of  a  Chief  Justice  and  two  Puisne  Judges  Prior 
to  the  13th  November,  187Y,  the  members  of  the  said 
Court  were  the  Honorable  Chief  Justice  Harrison  and 
the  Honorable  Justices  Morrison  and  Wilson.  Previous 
to  the  8rd  December,  1877,  being  the  day  upon  which 
this  case  was  argued  in  the  Court  of  Queen's  Bench, 
Mr.  Justice  Morrison  was  appointed  Justice  of  the  Court 
of  Appeal  for  Ontario,  by  commission  bearing  date  the 
80th  November,  1877,  and  had,  previous  to  the  said  3rd 
day  of  December,  intimated  his  acceptance  of  the  said 
office  of  Justice  of  the  Court  of  Appeal,  and  had  there- 
upon ceased  to  act  as  Judge  of  the  Court  of  Queen's 
Bench.  He  did  not,  however,  take  the  oath  of  office  as 
Justice  of  the  Court  of  Appeal  until  the  15th  December, 
1877.  Mr.  Justice  Armour* s  commission  as  Judge,  as 
aforesaid,  also  bears  date  the  said  30th  day  of  November, 
1877,  and  previous  to  the  said  3rd  day  of  December,  he 
had  intimated  his  acceptance  of  the  said  office,  but  did 
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1878      not  take  the  oath  of  office  until  the  4th  day  of  December, 
Amek     1877.     His  commission  reached  him  on  the  Ist  day  of 

"  The  judgment  in  this  case  in  the  Court  of  Queen's 

Bench  was  delivered  on  the  4th  February,  1878.  Mr. 
Justice  Armour  was  in  Court  during  the  day  upon 
which  the  said  judgment  was  delivered,  but  not  until 
subsequent  to  the  delivery  thereof.  He  took  no  part  in 
such  judgment.'' 

Mr.  M.  C.  Cameron,  Q.C.,  for  Appellant,  and  Mr. 
Boi/dj  Q.O.,  for  Respondent. 

Ritchie,  J. : — 

The  Supreme  and  Exchequer  Court  Act  provides  that 
any  person  convicted  of  treason,  felony,  or  misdemeanor 
before  any  Superior  Court,  whose  conviction  has  been 
affirmed  by  any  Court  of  last  resort,  or,  in  the  Province 
of  Quebec,  by  the  Court  of  Queen's  Bench,  on  its  appeal 
side,  may  appeal  to  the  Supreme  Court  against  the 
affirmation  of  such  conviction ;  provided  that  no  such 
appeal  shall  be  allowed  where  the  Court  affirming  the 
convictions  is  unanimous.  It  is  not  denied  in  this  case 
that  the  Court  appealed  from  was  duly  constituted  and 
had  full  jurisdiction  to  hear  the  appeal,  and  that  the 
Judges  sitting  in  the  Court  and  hearing  the  appeal 
were  unanimous,  and  did  affirm  the  conviction,  but  it 
is  contended  that  there  being  one  other  Judge  of  that 
Court  who  might  have  sat  in  the  Court,  but  did  not, 
the  Court  was  not  unanimous ;  that  the  unanimity  re- 
quired by  the  Statute  was  not  the  unanimity  of  the 
Judges  who  composed  the  Court  at  the  time  of  hearing 
the  appeal,  and  who  decided  the  case;  but  that  an 
appeal  existed,  unless  all  the  Judges  of  the  Court  were 
unanimous. 

But  I  think  the  Court  of  last  resort  and  the  Court  of 
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Queen's  Bench  of  the  Province  of  Quebec,  named  in  the      1878 
Statute,  does  not  mean  the  individual  Judges  who  may     amek 
be  authorized  to  sit  in  those  Courts,  but  the  tribunals  m^^  arrmn 

from  which  the  appeals  are  to  come,  or  the  respective      

Courts  themselves,  without  reference  to  the  number  of 
Judges,  provided  always  the  Court  be  duly  constituted 
by  the  presence  of  a  sufficient  number  of  Judges  to 
make  a  legal  Court,  whatever  number  that  may  be,  and 
if  the  Court  so  legally  constituted  affirms  the  convic- 
tion, and  the  Judges  forming  that  Court  and  hearing 
the  appeal  shall  be  of  one  mind,  that  is  agree  in  opinion^ 
or  determination,  in  respect  to  the  affirmance  of  the  con- 
viction, in  other  words,  if  the  Court,  is  unanimous  in 
affirming  the  conviction,  no  appeal  shall  be  allowed ; 
but  if,  on  the  contrary,  the  Judges  differ  in  opinion,  the 
Oourt  not  being  unanimous,  then,  and  then  only,  may 
the  person  convicted  appeal. 

The  Court,  in  this  case  having  been  unanimous,  I 
tliink  there  is  no  appeal  to  this  Court,  and  we  are  with- 
out jurisdiction. 

Stbong,  J.: — 

I  concur.  It  is  impossible  tor  us  to  come  to  the  con- 
clufiion  that  there  was  a  want  of  unanimity ;  and  so 
long  as  there  was  no  want  of  unanimity,  this  Court 
possesses  no  jurisdiction  under  the  Statute.  For  the 
Teasons  assigned  by  Mr.  Justice  Ritchie,  the  appeal 
should  be  quashed. 

Tasohxbeau,  J.  :— 

The  question,  though  not  devoid  of  interest,  in  so  far 
as  the  prisoners  are  concerned,  seems,  to  my  mind,  so 
clear  that  I  hardly  can  believe  it  possible  to  find  a 
precedent  to  justify  the  application  for  an  appeal  to  this 
Gourt.     It  has  been  said  that  in  a  doubtful  case  leniency 
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1878     should  apply,  or  rather  that  the  benefit  of  the  donbt 

Ambb     should  be  given  in  favor  of  the  prisoners^but  this  humane 

TBI  QuKBN.  P™ciple  should  not  blind  us  so  as  to  make  us  lose 

sight  of  another  principle,  which  is  that  no  Court  should 

take  cognizance  of  an  appeal  when  its  jurisdiction  is  so 
doubtful.  If,  to-  extend  mercy  to  the  prisoners,  we  are 
to  assume  a  jurisdiction  which  we  do  not  possess,  we 
would  commit  an  act  of  injustice  towards  the  crown 
and  the  community.  That  we  have  no  jurisdiction  is, 
to  my  mind,  very  evident.  The  Statute  says  in  very 
clear  terms  that  the  appeal  shall  only  be  granted 
when  a  dissentient  opinion  is  given  in  favor  of  the 
prisoner.  That  dissentient  opinion  is  not  to  be  found 
in  the  present  case.  The  two  learned  Judges  who  ex- 
pressed their  opinion  in  the  Court  below  comjKMed  the 
Court,  and  were  unanimous,  and  so  the  case  should  end 
there.  It  is  true  that  the  Court  may  be  composed  of 
three  Judges,  but  two  of  them  form  a  competent  Court. 
One  of  those  three  can  also  sit  alone,  and  as  such  he 
forms  the  Court,  and,  as  such,  his  decision  would  he  final 
in  the  present  cause.  As  Mr.  Justice  Ritchie  very 
happily  observed  yesterday  at  the  argument — ^this  right 
of  appeal  may  be  looked  upon  as  only  granted  when  it 
happens  that  a  dissent  to  the  judgment  appears. 

The  prisoners  should  have  applied  for  the  privilege  of 
having  the  full  Bench.  No  Judge  would  have  refused 
such  a  request,  I  am  sure  ;  but,  having  elected  to  sub- 
mit their  case  before  two  Judges,  and  these  two  Judges 
forming  the  Court  then  sitting,  I  think  the  prisoners 
are  precluded  from  their  right  of  appeal  to  the  Supreme 
Court. 

FouBNiEB,  J.,  concurred. 

Hknby,  J. : 

Looking  at  the  Statute  giving  us  jurisdiction,  I  found 
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that  we  have  no  jurisdiction  where  a  Court  properly      1878 
constituted  was  unanimous.     I  must  say,  however,  that      ambb 
I  think  the  organization  itself  is  defective.       It  does^     ^• 

appear  rather  anomalous  that  one  Judge  should  have      

power  to  decide  a  case  of  this  kind,  for  it  might  be  that 
the  second  decision  would  be  by  the  same  Judge  who 
tried  the  case.  Whether  an  amendment  might  be  made 
by  a  change  in  the  constitution  in  Ontario,  or  by  an 
amendment  to  this  Act,  it  is  not  for  me  to  say.  Never- 
theless, an  inconvenience  must  result  to  the  public 
interests  when  one  Judge  could  sit  on  a  case  of  this 
kind,  representing  the  full  Court,  and  thus  prevent  an 
appeal  to  this  Court.  Still,  I  can  only  decide  on 
the  law  as  it  is,  and,  after  full  consideration,  I  am 
bound  to  agree  with  the  decision  of  the  of  my  learned 
brethem. 

Appeal  quashed. 

Solicitors  for   Appellants:    Cameron,   McMichael  8f 
Hoskin. 
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Teb'y.  9. 
June  4. 


187S      THOMAS  J.  WALLACE Appellant; 

AND 

JOHN  SOUTHER  &  CO Respondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SOOTLL 

Promissory   Notes — Joint  lAahility — Evidence,    r^ectian   of—Mit- 

direction  as  to  Interest 

Plaintiffs  sued   W.  upon  two  promissory  notes  signed  by  one  T.  E. 
and    W.    The  notes  were  dated  at  Halifax  and  made  payable 
to  Plaintiff's  order  in  Boston,  U,S.    The  notes  were  unstamped, 
but  before  action  brought  double  stamps  were  afi^ed  and  no 
contract  as  to  interest  appeared  on  the  face  of  them.     W.  plead- 
ed, inter  alia,  that  he  had  signed  the  notes  upon  an  under 
standing  and  agreement  that  he  should  be  liable  thereon  as  surety 
only  for  T.  E.,  and  that  Plaintiffs,  without  his  knowledge  or  con- 
sent, agreed  to  give  and  gave  time  to  T.  E.,  and  forbore  to  enforce 
payment  when  they  might  have  been  paid.    At  the  trial  IT. 
sought  to  cross-examine  one  of  the  Plaintiffs  on  an  affidavit  made 
by  the  witness,  and  to  wliich  was  annexed  a  letter  to  Plaintifis 
Irom  T.  E.    This  evidence  was  rejected  by  the  Judge,  and  a  ver 
diet  was  given  for  Plaintiffs  with  interest.    A  rule  nisi  to  set 
aside  verdict  was  discharged  by  the  Supreme  Court  of  Kota 
Scotia^  but  they  referred  the  rate  of  interest  to  a  Master  of  the 
Court. 

Held, — That  there  was  an  improper  rejection  of  evidence,  and  that 
the  Jury  should  have  been  directed  as  to  interest. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia  discharging  a  rule  nisi  for  a  new  trial. 

This  was  an  action  brought  by  Respondents  against 
Appellant  upon  two  joint  and  several  promissory  notes, 
dated,  Halifax,  the  15th  Oct.,  1873,  made  by  one  Thomas 
Evans  and  the  Appellant,  by  which  they  promised  to 


•Present  : — Sir  William  Buell  Richards,  Knt,  C.  J.,  and  Ritchie, 
Strong,  Taschereau,  Foumier  and  Henry,  J.  J. 
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pay  to  the  order  of  the  Respondents,  at  their  office,  at      1878 
Boston,  U.  S.,  the  respective  sums  of  $1,000  and  $2,000  Wallace 
U.  S.  currency.  o    ''• 

^  Souther. 

The  pleadings  and  facts  of  the  case  sufficiently  appear      

in   the  judgment  of  Mr.  Justice   Henry,   hereinafter 
given. 

The  evidence  rejected  by  thfe  Judge  at  the  trial  was 
an  affidavit  made  by  Chs.  H.  Souther,  to  oppose  an  order 
for  continuance,  to  which  was  annexed  a  letter  signed 
by  Thomas  Evans,  and  about  which  the  Appellant  sought 
to  cross-examine  the  said  Chs.  H.  Souther,  in  support  of 
the  following  plea : — 

"The  Defendant  for  an  added  plea  in  this  cause, 
added  by  leave  of  a  Judge,  says  for  a  plea  on  equitable 
grounds  that  he  the  said  Defendant  made  the  notes  de- 
clared on  in  this  action  at  the  request  of  and  for  the  sole 
accommodation  of  one  Thomas  Evans,  as  the  surety  only 
of  said  Evans,  to  secure  a  debt  due  to  the  Plaintiffs  solely 
from  the  said  Evans,  and,  save  as  aforesaid,  there  was 
not  any  value  or  consideration  for  the  Defendant  making 
the  said  notes  or  either  of  them,  and  the  said  notes  were 
delivered  to  the  Plaintiffs  and  accepted  by  them  from 
the  Defendant  upon  an  understanding  and  agreement 
that  the  Defendant  should  be  liable  thereon  as  surety 
only  for  the  said  Evans,  and  the  Plaintiffs,  at  the  time 
the  said  promissory  notes  were  made,  had  notice  and 
knowledge  of  the  same  having  been  made  by  the  said 
Thom^is  jr.  Wallace  as  such  surety,  as  aforesaid,  and  that 
the  Plaintiffs,  without  the  knowledge  or  consent  of  De- 
fendant, agreed  to  give  and  gave  time  for  payment  to 
the  said  Evans  of  said  notes,  respectively,  and  forebore 
to  enforce  payment  of  the  same  for  a  long  time,  and  the 
Plaintiffs  might  and  could,  had  they  not  given  time, 
long  since  obtained  payment  from  the  said  Evans,  and 
by  means  of  the  premises  the  Defendant  has  been  greatly 
prejudiced  and  damaged,  and  has  been  and  is  wholly 
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V, 

Squthbr. 


1878      discharged  from  all  liability  to  pay  the  amount  due 
Wallaob  upon  the  said  notes,  and  each  of  them." 

The  case  was  tried  before  Mr.  Justice  Wilkins  at 
Halifax^  and  a  verdict  given  for  the  Respondents  for 
|2,670  with  interest. 

A  rule  nisi  was  taken  out  under  the  Statute  to  set 
aside  verdict,  which  was  argued  before  the  Court  in 
Banc  on  the  8th  January,  1877,  and  discharged  on  the 
2nd  May,  1877. 

The  Appellant  in  person  : — 

The  papers  which  were  declared  on  as  promissory 
notes  were  only  agreements.  They  were  promises  to  pay 
John  Soidher  Sf  Son,  but  the  action  was  brought  by  John 
Souther  Sf  Co.  The  notes  were  drawn  in  Halifax  and 
were  not  stamped  with  any  revenue  stamps. 

The  learned  Judge  who  tried  the  cause,  among  other 
misdirections,  directed  the  jury  that  the  pai)ers  declared 
on  were  promissory  notes,  requiring  no  stamps,  gave 
them  no  directions  as  to  the  law  by  which  they  were  to 
be  governed  in  finding  interest,  if  any,  and  told  them 
that  time  given  by  one  Plaintiff  or  partner  to  the  prin- 
cipal would  not  discharge  the  surety,  but  that  time 
should  be  given  by  all  to  have  this  effect.  That  they 
were  not  to  go  beyond  the  notes,  or  enquire  into  the 
consideration,  and  failed  to  give  them  such  directions 
as  the  case  demanded.  Nor  did  he  leave  any  question 
to  the  jury  in  closing,  but  gave  them  positive  instruc- 
tions to  find  a  verdict  against  the  Appellant.  He  should 
have  told  the  jury  that  the  notes,  not  having  been  made 
to  the  Plaintiffs  but  to  John  Souther  Sf  Sony  they  could 
not  recover  upon  them,  but  did  not  do  so. 

Hillard  on  New  Trials  (1)  ;  Roscoe  (2). 

I  complain  also  of  the  improper  rejection  of  testi- 
mony offered  by  the  Defendant,  the   Judge  having 


(J)  Pp.  254  to  291,  386. 


(2)  P.  138. 
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rejected  an  affidavit  made  in  the  cause  by  one  of  the      ^^78 
Plaintiffs  or  Bespondents  with  a  letter  of  Thomas  Evans  Wallace 
attached,  and  also  refused  to  admit  an  agreement  made  a^^'j^j^ 

between  John  Souther  Sf  Co,  and  one  Charles  Murdoch^      

when  offered  by  the  Appellant,  but  afterwards  admitted, 
when  offered  by  JSespondents,  a  paper,  a  duplicate  of 
the  rejected  agreement,  except  a  memorandum  at  the 
bottom  of  the  first,  not  on  the  second  offered  agreement : 
Roscoe  on  Evidence  (I) ;  Taylor  on  Evidence  (2) ; 
Boileau  v.  Rutlin  (3) ;  Brickell  v.  Hulse  (4). 

I  also  submit  that  the  Appellant,  being  only  surety 
for  Thomas  Evans  on  the  notes  and  agreements,  the  re- 
jection of  the  testimony  offered  by  him  prevented  him 
from  proving  his  discharge  in  consequence  of  the  time 
given  to  Evans,  If  the  evidence  had  been  received  the 
want  of  an  allegation  of  consideration  could  have  been 
supplied  by  amendment  at  the  trial.  Evans's  offer  to 
pay  interest  was  a  sufficient  consideration.  Byles  on 
bills  (5).  In  fact,  the  evidence  does  not  establish  a 
case  for  the  Eespondents,     Hilliard  on  New  Trials  (6). 

Mr.  Gormully,  for  Bespondents  : — 

The  notes  declared  on  were  promissory  notes  and  there 
is  no  sufficient  evidence  of  suretyship  between  the  Ap- 
pellant and  Thomas  Evans,  But,  assuming  the  surety- 
ship to  be  established,  there  is  no  evidence  that  time  was 
given  to  the  principal  in  such  a  manner  as  to  discharge 
the  surety. 

Mere  non-direction  on  the  question  of  suretyship 
would  be  no  ground  for  a  new  trial,  unless  the 
verdict  were  against  the  weight  of  evidence ;  but 
that  point  is  not  open  to  Appellant  in  this_Court. 
Great  W.  R,  Co,  v.  Braid  (7). 


(1)  Pp.  196,  214,  129.  (4)  2  Exch.  675. 

(2)  Pp.  691,  723,  743  &  821.  (5)  P.  382,  11  Editioii! 

(3)  7  A.  &  E.  454.  (6)  Pp.  461,  124, 12;>,  1297*^0,  138, 

(7)  1  Moo.  P.  C.  C.  N.  S.  101. 
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1878  Respondents  are  entitled  to  interest,  and  what  was 
Wallaob  given  here  was  the  legal  interest,  and  the  rate  of  in- 
g^  ^*        terest  in  Boston,  in  the  absence  of  evidence  to  the  con- 

trary,  must  be  taken  to  be  the   same  as  the  rate  in 

Halifax.    See  Byles  on  bills  (1). 

Now,  as  to  the  evidence  rejected,  the  only  evidence 
withdrawn  from  the  jury  was  the  affidavit  and  letter 
shown  on  pages  15  and  16  of  the  printed  case. 
Such  evidence  was  properly  rejected.  If  admissible 
at  all,  it  was  never  formally  tendered,  nor  were  the 
grounds  of  its  admissibility  distinctly  pointed  out  to 
the  Judge  at  the  trial,  consequently  such  improper 
rejection  of  evidence  is  no  ground  for  a  new  trial. 

Greene  v.  Bateman  (2) ;  Bain  v.  Proprietors  of  the 
Whitehaven  Railway  Compay  (8). 

Moreover,  the  evidence  rejected,  even  if  admitted, 
could  have  had  no  effiact  on  the  jury,  and  the  verdict 
meets  the  justice  of  the  case.  A  Court  ought  not  to  grant 
a  new  trial  after  a  verdict  for  the  Plaintiffs  where  the 
defence  set  up  is  unconscionable,  and  the  verdict  has 
been  found  according  to  the  justice  and  honesty  of  the 
case.     Chitty  Pr.  (4). 

Ritchie,  J.: — 

I  think  there  must  be  a  new  trial  in  this  case.  There 
was  evidence  rejected  at  the  trial  that  ought  to  have 
been  received,  and  this  rejection  requires  this  Court  to 
make  absolute  the  rule  for  a  new  trial.  The  notes  sued 
on  were  the  joint  and  several  notes  of  Thomas  Evans 
and  Defendant  Wallace.  One  of  the  defences  was,  that 
Defendant  Wallace  signed  these  notes  for  the  accom- 
modation of,  and  as  surety  for,  Evans ;  that  they  were 

(1)  12  Ed.  p.  405.  (3)  3  H.  L.  1. 

(2)  L.  R.  5  H.  L.  591.  (4)  3  VoL  p.  835. 


70L.  n.]  JUNE  SESSION.  ISTS.  603 

delivered  to  and  accepted  by  Plaintifts,  on  the  agree-      1878 
ment  that  Wallace  was  to  be  liable  thereon  as  surety  Wallace 
only  for  Evans,  and  that  Plaintiffs,  without  the  know-  g^j^^gj^j 

ledge  or  consent  of  Defendant  Wallace,  gave  time  for      

payment  to  Evans,  whereby  Defendant  was  discharged. 

The  evidence  Mr.  Justice  Wilkins  rejected  was  an 
affidavit  by  Charles  H,  Souther,  one  of  the  Plaintiffs, 
to  oppose  order  for  continuance,  to  which  was 
annexed  a  letter  from  Thomas  Evans,  addressed  to 
John  Souther  Sc  Co.,  upon  which  Mr.  Wallace  sought 
to  cross-examine  the  said  Charles  H,  Souther,  when 
he  was  on  the  stand  supporting  his  own  case,  in 
order  to  get  evidence  in  support  of  his  plea  that  he  was 
a  surety,  and  that  time  had  been  given  to  Evans. 

On  the  cross-examination,  the  Judge's  notes  say : 

The  witness,  one  of  the  Plaintiifs,  looks  at  an  affidavit.  The  signa- 
ture to  it  is  mine.  Looks  at  letter  annexed.  This  is  signed  by 
Tkofnas  Evans.  I  read  that  letter  myself.  Mr.  Wallace  asks,  did 
you  not  on  this  letter — (Objected.    I  refuse  to  allow  that  question.) 

Defendant,  having  opened  his  case,  made  the  same 
Plaintiff  his  witness,  and  the  Judge's  notes  say : 

Mr.  Wallace  proceeded  to  interrogate  Souther  on  the  point  of 
time  liaving  been  given  to  a  party.  Mr.  Wallace  offers  in  evidence 
the  affidavit  of  the  witness  submitted  to  him  on  cross-examination, 
and  respecting  which  he  spoke  on  liis  examination.  Mr.  Wallace 
did  not  in  any  way  refer  to  this  in  opening  his  case  to  the  Jury.  I 
say  to  him  that  I  require  him  to  point  out  to  me  in  what  respect  th3 
affidavit  which  he  offers  contains  matters  contradictory  of  any 
evidence  given  by  the  witness  on  his  cross-examination.  This  he 
declines  to  do,  and  I,  therefore,  refuse  to  receive  the  affidavit.  •  •  ♦ 
Wallace  offers,  in  evidence,  the  letter  annexed  to  the  witness's 
affidavit.  I  refuse  to  receive  it.  He  asks  did  you  act  on  that  letter  ? 
I  refuse  to  allow  him  to  do  so. 

Now,  this  was  clearly  all  wrong.  One  finds  it 
somewhat  difficult  to  understand  how,  after  a  witness, 
a  party  in  the  cause,  on  cross-examination,  looks  at  an 
affidavit,  the  signature  to  whiqh  he  admits  to  be  his 
own,  and  identifies  a  letter  annexed  thereto  as  signed 

401 
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1H78  by  the  co-contractor  of  Defendant,  to  whom  it  is 
Wallace  pleaded  time  was  given,  and  states  that  he  had 
SouTHBB.  ^^^  *^**  letter  himself,  the  Defendant  conld  be  denied 

the    privilege    of    asking    the     witness     what    he 

he  did  on  this  letter,  it  being  testified  by  the  witness, 
that  the  account  referred  to  in  the  letter  was  in  connec- 
tion with  the  original  transaction,  and  an  examination 
of  the  affidavit  shows  that  it  was  made  and  used  by 
Plaintiffs  in  this  very  cause,  and  the  contents  of  the  letter 
treating  exclusively  of  the  subject  matter  of  this  suit, 
expressing  inability  to  pay  promptly,  and  craving 
further  indulgence.  It  is  still  more  extraordinary  that 
the  Defendant  was  stopped  and  his  question  rejected 
before  it  was  even  finished. 

But  strange  as  this  is,  it  is  more  unaccountable  that 
Defendant,  being  driven  as  it  were  by  this  rejection  to 
make  Plaintiff*  his  own  witness,  the  Judge  should  reject 
the  same  affidavit  when  offered  as  part  of  Defendant's 
case.     Surely  the  Defendant  had  a  right  to  give  in 
evidence  an  affidavit  made  and  used  by  Plaintiff  in  the 
cause,  having  reference  to  the  subject  matter  in  dis- 
pute, whether  it  contradicted  a  previous  statement  of 
the  party  or  not.    Surely  anything  a  party  says  or  does 
in  reference  to  the  matter  in  controversy,  his  opponent 
has  a  right  to  prove,  without  being  limited  to  whether 
it  contradicts  a  previous  statement  or  not ;  and,  as  to 
the  letter  annexed  to  the  affidavit,  it,  having  been  read 
and  used  by  Plaintiff*  and  annexed  to  his  affidavit,  was, 
in  like  manner,  receivable,  and  Defendant  had  a  right 
to  ask  witness  whether  he  acted  on  that  letter.    With- 
out doubt  the  acts  of  a  party  to  a  suit  are,equally  with  his 
declarations,  evidence  his  opponent  is  entitled  to  use ; 
and  in  this  case,  where  the  giving  of  time  was  solicited 
by  the  principal,  if  principal  he  was,  the  surety  had  a 
right  to  know  whether  that  application  was  made  and 
acted  on  by  the  creditor,  the  witness.    This  ia  the  more 
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obvious  when  the  Defendant  proves  that  Plaintiff  said      1^78 
he  had  a  letter  from  Evans  asking  for  time  and  he  had  WallIot 
given  it.  „    ''• 

°  Souther. 

Whether  the  whole  evidence  would  have  made  out      

the  suretyship  and  the  giving  of  time  or  not,  is  not  now 
the  question.  Most  material  evidence  was  rejected, 
beckring  on  the  very  point  in  issue,  the  want  of  which 
may  have  most  effectually  embarrassed  Defendant  in 
his  defence,  and  for  ought  we  know  prevented  him 
from  establishing  his  case. 

As  to  stamps,  I  say  nothing,  as  it  does  not  appear 
where  the  notes  were  made,  whether  in  Nova  Scotia  or 
the  United  States. 

Another  point  was  in  reference  to  the  interest.  The 
jury  found  the  full  amount  of  these  notes  and  interest. 
The  Appellant  took  exception  to  that,  and  contended 
that  they  could  not  allow  interest,  because  no  evidence 
was  given  as  to  what  the  rate  of  interest  in  Boston  was, 
and  that  it  should  have  been  found  specifically  by  the 
Jury.  The  Court,  finding  the  difficulty  there  was,  said, 
"  Oh !  we  will  refer  it  to  the  Master  to  compute  the  in- 
terest" (assuming  the  Master  had  the  right  to  compute 
it),  but  gave  no  directions  as  to  how  that  was  to  be  done. 
But  where,  as  here,  interest  was  not  made  payable 
by  the  note  itself,  any  interest  given  would  be  in  the 
nature  of  damages  ;  I  think  it  should  be  found  by  the 
Jury  and  not  by  the  Master ;  and,  I  think,  it  was  the 
duty  of  the  learned  Judge  to  direct  the  Jury  by  what 
rule  that  interest  should  be  governed.  Because  cases 
are  abundant  that,  where  a  note  or  agreement  is  pay- 
able in  a  particular  place,  the  rate  of  interest  is  to  be 
governed  by  the  rate  at  the  place  where  the  note  is 
payable.  As  in  this  case  the  notes  were  payable  in 
Boston^  and  there  was  no  evidence  as  to  the  rule  by 
which  the  interest  might  be  computed,  nor  any 
evidence  of  the  legal  rate  of  interest  in  Boston^  neither 
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1878  the  jury  nor  the  master  had  any  rule  or  rate  for  their 
Wallace  guidance.  This  might  have  been  avoided  if  the  Plaintiff 
SouTHB     ^^  given  up  the  interest,  but  the  other  is  a  substantial 

objection,  and  1  am  of  opinion,  therefore,  that  the  role 

should  be  made  absolute  for  a  new  trial. 

§ 

Strong,  J.,  delivered  an  oral  judgment  in  favour  of 
allowing  the  appeal. 

Taschebeau  and  Fournier,  J.  J.,  concurred. 

Henry,  J.  :— 

This  is  an  appeal  from  the  Supreme  Court  of  Nova 
Scotia,  The  Respondents  seek  to  recover  upon  two 
promissory  notes  set  out  in  their  writ,  as  drawn  by  the 
Defendant,  dated  the  15th  day  of  October,  1878,  payable 
one  for  |1,000  in  one  month,  the  other  for  |2,000  in 
three  months,  "  to  the  Plaintiffs  at  their  office.  South 
Boston,  U.  S."  The  Plaintiffs  allege  that  they  were 
duly  presented  for  payment  at  the  said  office  of  Plain- 
tiffs.   The  pleas  to  the  notes  declared  on  are : — 

1st.  A  denial  of  the  making  of  them. 

2nd.  No  consideration. 

3rd.  That  they  were  not  stamped  as  required  by  law. 

4th.  Setting  out  that  they  were  given  as  part  pay- 
ment of  machinery,  for  a  dredge  that  was  insufficient  to 
perform  certain  work  which  it  was  agreed  to  be  capable 
of  performing ;  that  the  same  was  not  worth  more  than 
the  sum  which  had  been  already  paid  for  it ;  that  the 
Defendant  was  not  aware  of  the  insufficiency  when  he 
made  the  notes;  and  that,  therefore,  the  Plaintiffs  ought 
not  to  recover  the  amount  of  the  notes  or  any  part 
thereof 

6th.  On  equitable  grounds,  that  Defendant  signed 
only  as  surety  for  one  Thomas  Evans  to  secure  a  debt 
due  by  him,  Evans  ;  that  there  was  no  consideration  £>r 
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the    Defendant    making  the    notes ;    that  they  were      1878 
received  by  Plaintiffs  on  the  agreement  that  Defendant  yuuIoe 
should  be  answerable  only  as  such  surety ;  and  that  g    *'• 

time  was  given  by  the  Plaintiffs  without  the  knowledge      

or  consent  of  the  Defendant  to  said  Evans,  by  which  his 
liability  was  discharged. 

6th.  That  the  notes  were  not  duly  presented. 
The  case  was  tried  in  1876  and  a  verdict  given  for  the 
Plaintiffs  "  for  amount  claimed  $2,670  with  interest." 

A  rule  nisi  having  been  refused,  one  was  taken  out 
under  the  Statute,  the  grounds  argued  before  the  Court 
at  Halifax,  and  the  rule  discharged  with  costs.  From 
that  judgment  the  Defendant  has  appealed  to  this  Court, 
and  we  are  to  decide  whether  that  judgment  should  be 
confirmed  or  set  aside  and  a  new  trial  granted.  A  rule 
for  judgment  was  granted  as  follows :  "  On  argument 
of  the  rule  nisi  to  set  aside  the  verdict  herein,  it  is 
hereby  ordered  that  the  said  rule  nisi  be  discharged 
with  costs." 

A  number  of  grounds  (eighteen)  were  taken  in  the  rule 
nisiy  but,  according  to  the  practice  in  Nova  Scotia,  they 
are  all  covered  by  the  objections  taken  generally. 

Ist.  That  the  verdict  is  against  law  and  evidence. 

2nd.  For  the  improper  rejection  of  evidence. 

8rd.  For  the  improper  reception  of  evidence,  and 

4th.  For  misdirection. 

The  other  objections  contained  in  the  rule  need  not 
be  specifically  referred  to,  as  the  four  I  have  stated  com- 
prise them  all. 

The  first  step  on  the  trial  of  the  issues  was  to  prove 
the  making  of  the  notes  declared  on,  which  are  alleged  to 
be  notes  payable  to  the  Plaintiffs.  Those  given  in  evi- 
dence were  made  payable  to  *'  John  Souther  4*  Son,"  not 
to  the  Plaintiffs.  They  are  not  declared  on  as  payable 
to  the  Plaintiffs,  as  co-partners  by  the  name  and  firm  of 
''  John  Souther  Sf  Son,''  but  under  the  name  and  firm  of 
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1 878      John  Souther  8f  Co.,  nor  is  it  in  any  way  alleged  that 
Wallaoi  any  firm  of  such  a  name  as  the  former  existed.    And  I 

SouTHBB.  ^^  **  ^  ^^®®  *^  ascertain  how  they,  under  the  dedara- 

tion,  could  have  been  received  in  evidence  as  the  notes 

declared  on.  On  proof  of  the  Defendant's  signature,  as 
appears  by  the  Judge's  notes  of  the  trial,  they  were 
"  read,"  and  then  Defendant  objected  that  they  were 
not  properly  stamped.  It  does  not  appear  that  any 
objection  on  any  ground  was  taken  before  the  read- 
ing of  the  notes.  The  admission  of  them  in  evidence 
may  therefore  be  considered  regular ;  but  the  question 
still  remains  what  do  they  prove  ?  Certainly,  not  that 
the  Defendant  made  two  notes  to  the  Plaintiffs,  but  to 
John  Souther  Sf  Son,  If,  therefore,  John  Souther  if 
Son  are  the  payees,  what  right  have  Charles  E. 
Souther  and  George  A,  Souther,  by  being  mem- 
bers of  the  firm  of  "  John  Souther  Sf  Co.,  to  sue  for 
or  collect  money  when  no  promise  is  shown  to  have 
been  made  to  them  ?  No  evidence  is  given  to  show 
who  the  "  son  "  is ;  and  he  may  possibly  be  another  son 
of  John  Souther  altogether.  If,  therefore,  the  Defendant 
has  not  concluded  himself  by  a  clear  agreement  on  the 
trial  not  to  raise  the  objection,  or  rather  has  agreed  that 
''John  Souther  Sf  Son,''  means  ''John,  Charles  R 
and  George  A.  SotUher,  I  must  unhesitatingly  say 
that  the  Plaintiffs  wholly  failed  to  make  out  a  case. 

Evidence  was  given  that  the  consideration  of  the  notes 
passed  from  the  firm  of  John  Souther  Sc  Co  ,  bb  a  balance 
for  machinery  furnished  by  them.  They  might,  if  the 
Defendant  were  the  original  contractor  or  debtor,  have 
recovered  on  the  common  counts  ;  but  the  claim  in  this 
action  is  limited  by  the  particulars  to  the  notes,  and 
the  Plaintiffs  must  show  a  contract  by  them  (the  notes) 
to  pay  the  Plaintiffs  the  amount  of  them  either  as  mem- 
bers of  the  firm  or  otherwise.  If  by  them,  the  notes, 
there  is  no  contract  to  pay  the  amount  of  them  to  the 
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Plaintiffs^  it  matters  not  that  the  Defendant  owed  them  ^878 
an  equal  amount  as  a  balance  for  goods  sold  and  de-  WallIob 
livered  or  otherwise.  The  whole  evidence  upon  this  g^  ,^' 
point  by  the  Plaintiffs  is,  that  the  Defendant  owed  the 
Plaintiffs,  and  that  for  the  debt  he  gave  the  notes  paya- 
ble to  "  John  Souther  8f  Son.''  The  claim  is  not  for  the 
balance  previously  due ;  and  the  case  of  the  Plaintiffs 
stands  on  the  promise  contained  in  the  notes.  There  is 
no  evidence,  in  my  opinion,  to  sustain  the  allegation  that 
the  notes  were  made  payable  to  the  Plaintiffs ;  and  I 
do  not  see  how  they  can  recover  on  a  promise  not  made 
to  them.  I  have  looked  carefully  through  the  notes  of 
trial  and  the  judgment  given  by  the  Court  below,  but 
I  can  see  nothing  by  which  the  Defendant  is  concluded 
from  raising  the  ground  of  want  of  the  proof  necessary 
to  sustain  the  claim  set  out  in  the  writ  that  the  notes 
were  made  payable  to  the  Plaintiffs.  It  is  clear  to  me 
that  the  objection  was  taken  and  considered  on  the 
argument  below  of  the  objections  in  the  rule  nisi ;  and 
I  am,  therefore,  to  assume  it  was  raised  on  the  trial. 
The  judgment  refers  to  it  as  an  objection  "  that  there 
was  no  proof  of  partnership  of  the  Plaintiffs,"  which 
shows  that  the  objection  was  taken  and  disposed  of  in 
reference  to  the  question  of  the  right  of  the  firm  to  re- 
cover on  the  notes.  Being,  therefore,  of  the  opinion  that 
the  objection  was  open  to  the  Defendant  on  the  argu- 
ment before  us,  he  is  entitled  to  the  benefit  of  his  de- 
fence on  the  plea  denying  the  making  of  the  notes  de- 
clared on,  and  consequently,  in  respect  to  that  issue,  to 
a  judgment  in  his  favor.  The  case  in  4  Allen  B.  p.  284, 
cited  in  support  of  the  judgment,  does  not,in  my  opinion, 
affect  the  case.  There,  the  surnames  of  all  the  Plaintiffs 
were  given  as  the  payees  of  the  notes,  and  after  the 
commencement  of  the  suit  the  Defendant  acknowledged 
his  liability,  and  promised  he  would  intruct  his  Attor- 
ney to  give  a  confession.    The  objection  was  that  the 
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1878  Christian  names  of  the  payees  were  not  mentioned  in 
Wallace  the  note,  but  the  Court  overruled  the  objection, 
a    ^'        because  the  Defendant  had  been  "  served  with  process 

at   their  suit/'  and  said  he  had  no  defence.     It  is 

authoritatively  laid  down  that  in  a  bill  or  note  the 
person  to  whom  it  is  to  be  paid  must  be  designated 
with  certainty  ;  and  that  uncertainty,  in  this  particular, 
will  destroy  the  validity  of  the  instrument  (1).  So  fer 
as  the  evidence  in  this  case  goes,  there  is  every  uncer- 
tainty as  to  the  payees  of  the  notes  in  question.  We 
might  assume  a  good  deal,  but  we  cannot  supply  legally 
deficient  evidence. 

The  objection  to  the  rejection  of  evidence  is  another 
point  demanding  attention,  and  in  considering  it  we 
must  keep  in  mind  the  several  issues. 

Under  the  equitable  plea,  that  Defendant  was  only  a 
surety  for  Evans  in  the  notes,  he  was  justified  in  tender- 
ing evidence  to  show  that  the  original  indebtedness 
was  not  his,  and  he  could  not  show  that  better  than  by 
a  document  signed  by  the  Plaintiffs.    The  rejection 
of   the    document    was    therefore    improper.       Oral 
evidence    of   Defendant    having    been    the     original 
debtor  had  been  received,  and  the  document  in  question, 
showing  the  agreement  with  another  party,  was  legiti- 
mate evidence  in  contradiction  of  that  evidence  and  in 
support  of  this  plea.    I  don't  think  it  should  have  been 
considered  "  irrelevant "  or  its  reception  declined.    It 
was  a  document  signed  by  the  Plaintiffs  referring  to 
what  had  been  alleged  as  the  consideration  of  the  notes, 
and,  under  any  circumstances,  legitimate  evidence.    The 
affidavit  of  the  witness,  Charles  H.  Souther^  and  the 
letter  referred  to  therein  and  annexed  thereto  was,  on 
the  same  and  other  grounds,  legitimate  evidence,  and 
was  also,  I  think,  improperly  rejected.     I  know  of  no 
rule  which  would  have  required  the  Defendant  to  hare 

(1)  Chitty  on  Bills  10th  Ed.  106,  and  references  in  note  3. 
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referred  to  the  affidavit  in  opening  his  case  to  the  jury.      1878 
Nor  do  I  think  it  a  good  reason  for  rejecting  it,  that  the  Wallace 
Defendant  declined  to  point  out  wherein  it  oontained  .,    ^' 

^  Souther. 

"matters  contrary  of  any  evidence  given  by  the  witness  on      

his  cross-examination."  This  affidavit,made  by  one  of  the 
parties  to  the  suit,  and  adopting,  as  it  did,  a  letter  which 
was  alleged  as  the  beginning  of  a  negotiation  for  further 
time  by  EvanSy  for  whom  Defendant  alleged  he  was 
security,  should  have  been  received  as  a  matter  of  right, 
and  not  of  favor,  or  subject  to  the  condition  imposed. 
When  that  affidavit  and  letter  were  proved,  the  Defen- 
dant could  not,  of  course,  then  tender  them  in  evidence ; 
but  he  had  a  perfect  right  to  question  the  witness  as  to 
what  he  or  the  other  Plaintiffs  did  on  receipt  of  that 
letter.  He  was  not  allowed  to  do  so.  He  may,  there- 
fore, have  been  thereby  prevented  from  proving  an  im- 
portant issue,  that  time  had  been  giTen  to  Evans  in  a 
manner  to  have  released  the  Defendant.  We,  of  course, 
cannot  say  that  would  necessarily  have  been  the  result. 
It  is  enough,  however,  that  legitimate  evidence  that 
might  have  affected  the  verdict  was  rejected.  As  it 
was,  the  evidence  that  a  binding  contract  for  time  which 
alone  would  have  discharged  the  Defendant  under  the 
plea  in  question,  was  deficient ;  but  we  cannot  tell  what 
the  result  might  have  been,  had  the  evidence  in  ques- 
tion not  been  rejected.  I  think,  therefore,  the  verdict 
should  be  set  aside  on  that  ground. 

The  notes  were  payable  in  Boston,  and  the  legal 
rights  and  liabilities  of  the  parties  to  them  are 
governed  by  the  lex  loci  contractus.  An  objection 
was  taken  that  they  were  not  properly  stamped. 
If  that  was  a  requisite  to  their  validity  at  the 
place  of  payment,  the  law  requiring  such  should 
have  been  proved  by  the  Defendant;  and  in  the 
absence  of  that  proof,  the  plea  must,  in  that  respect,  fail. 
They  are  dated  at  Halifax,  but  that,  in  my  view,  is  un- 
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1878  important.    They  were  not  notes  at  all  till  delivered  in 

Wallace  Boston,  and  besides,  if  even  delivered  in  Halifax,  but 

Souther  P^Y^^l®  i^  Boston,  they  become  subject  to  the  laws  at 

the  place  of  payment. 

It  is  adopted  by  the  common  law,  as  a  general  rule,  in  the  inter- 
pretation of  contracts,  that  they  are  to  be  deemed  contracts  of  the 
place  where  they  are  made,  unless  they  are  positively  to  be  per- 
formed or  paid  elsewhere  (1). 

The  place  of  payment,  according  to  every  legal  au- 
thority, settles,  therefore,  the  point  in  this  case,  that  the 
notes  in  question  are  to  be  deemed  contracts  of  the  place 
of  payment,  even  if  they  had  been  fully  executed  and 
delivered  in  Halifax  ;  but,  as  I  before  said,  the  delivery 
of  them  in  Boston  totally  does  away  with  any  objection 
that  might  otherwise  be  raised.    The  whole  contract 
was  made  there,  and  the  formalities,  proofs  or  authenti- 
cations which  are  required  by  the  lex  loci  are  indisi)en- 
sable  to  their  validity  everywhere  else.     If,  by  the  laws 
of  the  state  of  Masschusetts,  the  notes  would  have  been 
void  if  not  stami>ed,  they  would  be  held  void  here  even 
before  stamps  were  required  in  this  country.     Not  good 
there,  they  would  not  be  good  anywhere.     If,  then,  the 
notes  could  be  recovered  by  the  lex  loci  contractus  with- 
out stamps — and  we  must  so  assume,  in  the  absence  of 
proof  to  the  contrary — is  stamping  necessary  before  they 
can  be  sued  upon  in  this  country  ?    And  if  so,  how 
and  when  must  the  stamps  be  affixed  ?     By  section  11 
of  31  Vic,  ch.  9,  it  is  provided  that : — 

If  any  one  in  Canada  makes,  draws,  accepts,  indorses,  signs,  be- 
comes party  to  or  pays  any  promissory  note,  draft  or  biU  of  ezchiDge 
chargeable  with  duty  under  this  Act,  before  the  duty  (or  double  duty, 
as  the  case  may  be),  has  been  paid  by  affixing  thereto  the  proper 
stamp  or  stamps,  he  shall  incur  a  penalty  of  one  hundred  dollars,  and 
save  only  in  the  case  of  the  payment  of  double  duty,  as  hereinafter 
mentioned,  such  instrument  shall  be  invalid  and  of  no  effect  in  Itir, 
or  in  equity,  and  the  acceptance,  or  payment,  or  protest  thereof,  ihaU 
be  of  no  effect. 

(1)  Story  on  Prom.  Notes,  164. 
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The  provisions  of  that  section  are  confined  to  promis-  1878 

sory  notes,  drafts  or  bills  of  exchange,  "  chargeable  with  WaixIoe 

duty  under  this  Acty'  and  we  are  thereby  referred  to  «    ^'^ 

section  1  of  the  same  Act,  by  which  stamp  duties  are  

imposed.    The  latter  provides  that  :— 

Upon  and  in  respect  of  every  promissory  note,  draft  or  bill  of  ex- 
change *  *  *  made,  drawn,  or  accepted  in  Canada  *  there 
shall  be  levied,  collected  and  paid  to  her  Majesty,  the  duties  here- 
inafter mentioned,  &c. 

"  Made,"  "  drawn  "  and  "  accepted,"  are  construed  in 
their  technical  sense.  The  first  applies  to  promissory 
notes  and  the  other  two  to  drafts,  or  bills  of  exchange. 
"  Drawing,"  in  reference  to  bills  of  exchange,  has  the 
same  application  as ''  making  "  to  promissory  notes,  and 
includes,  not  only  the  writing  and  signing,  but  also  the 
fliU  execution  by  delivery.  "  Drawing,"  however, 
in  reference  to  a  promissory  note,  means  nothing 
more  than  the  writing  without  execution  of 
it.  I  am,  therefore,  of  opinion  that  the  mere  draw- 
ing and  signing  a  promissory  note  in  this  country, 
delivered  and  payable  in  another,  does  not  bring  such 
a  note  within  the  terms  of  section  11,  and,  therefore,  I 
think  the  notes  in  question  may  be  recovered  on 
although  not  stamped. 

I  need  hardly  refer  to  the  objection  of  "misdirec- 
tion," as  my  decision  on  other  points  is  in  favor 
of  setting  the  verdict  aside.  The  report  of  the 
Judge's  charge  is  very  general.  He  reports  that  he 
expressed  a  very  decided  opinion  that  the  notes  in  view 
of  the  Stamp  Acts,  and  the  "  proved  facts  in  connection 
with  them  "  were  due  and  recoverable  in  point  of  law, 
and  that  to  the  Plaintiff' 's  right  to  recover  a  verdict  for 
the  amount  due  on  them  no  defence  was  made  out 
under  any  of  the  pleas.  From  what  I  have  said  it  will 
be  seen  that,  as  regards  the  objection  on  the  ground  of 
the  want  of  stami>s,  I  entirely  agree  with  him.    But 
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WallIob  think,  under  the  evidence  the  Plaintiffs  did  not  make 
^,    ^'        out  a  case,  and  that  the  learned  Judge  should  have  so 

JSOUTHBR.  ^ 

charged. 

One  other  point  will  I  refer  to.    The  verdict  includes 
interest,  and  the  question  is,  can  it  be  sustained  when 
so  including  it  ?    The  notes  contain  no  reference  to  in- 
terest, and  there  is,  therefore,  no  contract  to  pay  it.    No 
evidence  was  given  that  by  the  laws  of  Massachusetts 
the  Plaintiffs  could  recover  interest  in  such  a  case,  nor 
what  the  rate  of  interest,  if  any,  there  was.     It  is  dear 
to  me,  therefore,  it  cannot  be  recovered  in  this  action 
under  the  evidence  in  it.     The  learned  Judge  who 
delivered  the  judgment  of  the  Court  below  assumed 
that  the  learned  Judge  on  the  trial  instructed  the  jury 
properly  on  this  point,  and  he  could  "  see  no  difficulty 
in  a  judgment  being  entered  for  the  Plaintiffs  for  in- 
terest, within  the  scope  of  the  claim  in  the  declaration 
at  the  legal  rate  thereof  at  Boston  at  the  time  of  the  trial 
to  be  referred  to  a  Master  of  the  Supreme  Court  to  ascer- 
tain."   I  feel  bound  to  dissent  from  that  decision.    Theie 
is  neither  law  nor  established  practice  to  sustain  such 
a  reference.    For  mere  matters  of  computation,  reference 
may  be  made  to  a  Master ;  but  the  Detendant  here  had 
the  right  to  have  the  law,  as  applicable  to  such  a  case, 
expounded  by  a  Judge,  and  the  opinion  of  the  jury  upon 
the  point.     Interest  may  be  allowed  or  not,  when  not 
of  the  essence  of  the  contract,  and  a  jury  is  not  bound 
by  the  law  in  Nova  Scotia  to  give  interest ;  and  the  rate 
of  it  may  affect  the  judgment  of  a  jury  as  to  allowing 
it.    To  give  that  power  to  a  Master  might,  in  some  cases, 
virtually  leave  the  right  of  a  party  to  recover  a  judg- 
ment, or  not,  dependent  on  the  report  of  a  Master,  for,  in 
a  case  where  several  claims  existed  on  both  sides,  allow- 
ing or  refusing  interest  on  notes  similar  to  those  in 
question,  might  decide  the  verdict ;  or  rather,  leave  the 
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final  result  not  be  settled  wholly  by  the  jury  under  the      1878 
direction  of  a  Judge  as  to  law,  but,  possibly,  the  most  Wallace 
important  part  of  it  left  to  the  decision  of  a  Master.   «    ^' 

r^          .                                                                                                Souther. 
Cases  m  Nova  Scotia  are,  as  in  other  places,  supposed  to      

be  tried  by  law  and  established  practice,  and  issues  de- 
cided by  Judges  and  jurors  I  can  find  no  authority  for 
calling  in  the  aid  of  a  Master  in  such  a  case.  Were  the 
interest  merely  a  matter  of  computation  under  our  own 
law,  and  the  jury  added  it  generally,  the  amount,  no 
doubt,  could  be  ascertained  by  a  Master  ;  but  there  is 
no  law  that  I  can  find  by  which  one  part  of  an  issue 
shall  be  found  by  a  jury,  directed  as  to  the  law  by  a 
Judge,  and  the  remainder  by  a  Master.  We  are  in  this 
Court  authorized  and  required  to  give  the  judgment 
we  think  should  have  been  given  by  the  Court  below ; 
and,  if  this  were  the  only  objection  to  the  verdict,  we 
might  possibly  be  justified,  under  the  evidence,  in  direct- 
ing a  judgment  for  the  Plaintifi's  for  the  amount  of  the 
notes  without  interest ;  but  I  do  not  consider  it  neces- 
sary to  decide  as  to  that,  because,  for  the  other  reasons 
given,  I  am  of  opinion  the  verdict  cannot  stand.  It,  in 
my  opinion,  should  be  set  aside,  and  a  new  trial  grant- 
ed, and  the  appeal  allowed  with  costs. 

Appeal  allowed  with  costs. 

Solicitor  for  Appellant :  Wallace  Graham. 

Solicitors  for  Respondents  :  Meagher  Sf  Chisholm. 
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1879      WILLIAM  JOHNSON  TAYLOR Appku-ant; 

•Jan.  21,  22. 

'  AND 

•April  15. 

—     ADAM  HENRY  WALLBRIDaE Respondent. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 
Principal  and  Agent — Trustee  and  cestui  que  JVust — Laehes- 

In  1847,  the  Plaintiff,  W.  J.  T,j  before  leaving  Canada  j  conveyed  certain 
lands,  in  which  he  had  an  interest  as  assignee  of  a  contract  to 
purchase,  to  his  brother,  G.  T.,  one  of  the  Defendants. 

In  April,  1851,  O,  T.,  in  anticipation  of  a  suit  which  was  afterwards 
brought  by  one  C.  against  W,  J,  T.  in  relation  to  the  lands  in  ques- 
tion, without  the  knowledge  of  his  brother,  re-assigned  the  pro- 
perty to  him,  and  having  paid  the  balance  of  the  purchase 
money,  a  deed  of  the  lot  issued  at  G.  T,^s  request  to  W.  J.  T.,  as 
such  assignee.  In  October  following  a  power  of  attorney  was 
sent  to,  and  executed  by,  W,  J.  T.,  who  was  then  in  CkUtfomiOj  in 
favor  of  G.  T,j  to  enable  him  iG.  T,)  to  **  sell  the  land  in  ques- 
tion, and  to  sell  or  lease  any  other  lands  he  owned  in  Canada,^ 

In  1856,  G,  T.  conveyed  the  property  to  TF.,  the  Respondent,  who 
had  acted  as  solicitor  for  W,  J.  T,y  and  had  full  means  of  knowing 
G,  T.'5  position  and  powers,  for  an  alleged  consideration  of  $1000, 
and  W,  immediately  reconveyed  to  G,  T.  one-half  of  the  land  for 
an  alleged  consideration  of  $200.  In  1873,  W.  J.  T.  returned  to 
Canada,  and  in  January,  1874,  filed  a  bill  impeaching  the  trans- 
actions between  his  brother  and  TF.,  seeking  to  have  them 
declared  trustees  for  him. 

Held^ — (Reversing  the  judgment  of  the  CJourt  of  Error  and  Appeal 
and  affirming  the  decree  of  Vice-Chancellor  Proudjoot,  Strong  *h 
dissenting,)  that  W.J,  T.  was  the  owner  of  the  lands  in  question, 
that  he  had  not  been  debarred  by  laches  or  acquiescence  fro© 
succeeding  in  the  present  suit,  and  that  the  transactions  between 
G,  T,  and  W.  should  be  set  aside. 

Appeal  to  the  Supreme  Court  of  Canada  from  a  judg- 
ment of  the  Court  of  Appeal  for  the  Province  of  Oniam 


•Present: — Ritchie,  C.  J.,  and  Strong,  Foumier,  Henry  and 
Taschereau,  J.  J. 
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afS.rming  an  order  of  the  Court  of  Chancery  of  Ontario, 
dated  2nd  February,  1876,  in  a  cause  in  the  said  Court 
of  Chancery  between  William  Johnson  Taylor  (Appel- 
lant) Plaintiff,  and  George  Taylor,  Adam  Henry  Wall- 
bridge  (Respondent),  and  Ghorge  Simpson,  Defendants. 

In  this  case  Plaintiff's  bill  sets  forth :  that  in  1851  he 
was  seized  in  fee  simple,  or  well  entitled  to  the  north 
half  of  lot  No.  8,  in  the  2nd  Concession  of  the  Township 
of  Thurlow,  and  being  out  of  Canada,  he  executed  a 
I)Ower  of  attorney  to  George  Taylor,  dated  11th  October, 
1851,  authorizing  him  "to  sell  all ''  the  said  land,  as 
also  to  act  as  his  attorney  '^  in  the  sale  or  leasing  of  any 
lands  of  which  "  he  was  the  owner  in  the  Province  of 
Canada,  known  as  Canada  West ;  that  in  the  year  1856 
one  Joseph  Canniff  exhibited  his  bill  of  complaint  in  the 
Court  of  Chancery  against  Plaintiff,  which  Plaintiff 
believed  alleged  that  Canniff  had  some  estate,  &c, 
in  the  said  lands,  and  registered  under  said  bill  a  lis 
pendens  against  said  lands,  and  George  Taylor,  as 
such  attorney  and  agent  of  Plaintiff,  defended 
against  said  bill  by  Lewis  Wallbridge  and  Adam 
Henry  Wallbridge,  co-partners  and  practicing 
solicitors;  that  under  the  said  power  George  Taylor 
pretended  to  convey  by  indenture  of  grant,  dated 
29th  December,  1856,  the  said  land  to  Defendant  Wall- 
bridge,  for  the  expressed  consideration  of  $1,000,  and 
said  Wallbridge,  by  indenture  of  even  date,  conveyed 
back  to  George  Taylor  one  half  of  the  same,  viz  :  the 
north  seventeen  acres  and  the  south  thirty-three  acres 
of  the  said  north  half  of  said  lot,  for  the  expressed  con- 
sideration of  $200. 

That  Plaintiff  left  Upper  Canada  before  1851,  and 
remained  out  of  Canada  continuously  until  October, 
18 18,  when,  for  the  first  time,  he  returned  to  Canada ; 
that  the  said  power  of  attorney  was  executed  by  him  in 
California  and  sent  to  George  Taylor  to  enable  him  to 
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act  as  trustee  and  agent  for  Plaintiff  in  the  management 
and  sale  of  the  lands  and  premises  therein  mentioned. 
That  the  conveyance  to  Defendant  Wallbridge,  and  the 
conveyance  back  to  George  Taylor,  were  "  made 
in  pursuance  of  a  colorable  and  collusive  agree- 
ment and  understanding  between  the  Defendants,  to 
defraud  Plaintiff  out  of  said  lands  and  to  divide  the 
same  between  the  Defendants,  both  of  whom  at  the 
time  held  a  fiduciary  position  towards  the  Plaintiff — the 
one  as  agent  and  the  other  as  solicitor.''  That  Defen- 
dants had,  since  the  said  pretended  conveyances, 
bargained,  sold  and  conveyed  some  portions  of  said 
lands  to  different  parties,  all  which,  so  far  as  the 
abstract  title  of  the  said  lot  in  the  Registry  Office  showed 
(and  Complainant  had  no  knowledge  of  any  other  sales 
or  conveyances  thereof),  Plaintiff  was  willing,  and 
offered,  to  confirm  the  same.  That  Defendants  had  re- 
ceived and  appropriated  to  their  own  use  divers  large 
sums  of  money,  the  proceeds  of  such  sales,  and  neglected 
and  refused  to  account  to  Plaintiff  therefor  and  to  pay 
same  over  to  him. 

That  since  Plaintiff 's  return  to  Ontario,  George  Taylor, 
as  Plaintiff  was  informed  and  believed,  executed,  without 
any  consideration  whatever,  an  indenture  of  grant  of 
part  of  said  lands  to  George  Simpson  for  his  natural  life, 
and  Plaintiff  alleged  that  the  said  George  Simpson^hefore 
the  execution  of  the  said  indenture,  was  well  aware,  or 
had  actual  notice  of  Plaintiff's  rights  and  interests  in 
said  land ;  and  Plaintiff  submitted  that  said  power  of 
attorney  did  not  warrant  and  empower  Defendant, 
George  Taylor,  to  grant,  convey,  and  lease  said  lands  to 
Adam  Henry  Wallbridge  and  George  Simpson,  and  that 
the  pretended  consideration  mentioned  in  the  deed  io 
Adam  Henry  Wallbridge,  if  paid  at  all,  which  Plaintiff 
denied,  was  grossly  inadequate  to  the  value  of  the  said 
north  half  of  the  said  lot ;  and  Plaintiff  prayed : — 
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1.  That  the  Defendants  might  be  declared  Trustees  for 
him  of  the  said  lands,  premises  and  moneys. 

2.  That  an  account  might  be  taken  of  the  parcels  or 
I>OTtion8  of  the  said  lands  and  premises  sold  or  conveyed, 
or  leased,  as  aforesaid,  and  of  the  moneys  which  they 
received  or  ought  to  have  received  therefor. 

3.  That  they  might  be  ordered  to  convey  and  assure, 
by  proper  assurances  with  all  necessary  parties,  the 
remaining  or  unsold  portions  of  the  said  lands  and 
premises  to  the  Complainant. 

4.  That  the  Defendants  might  be  ordered  to  account 
to  Complainant  for  the  moneys  received  by  them, 
or  either  of  them,  or  which  should  have  been  received 
by  them,  or  either  of  them,  for  the  said  parcels  or 
portions  of  said  half  lot  so  sold  and  conveyed,  and  for 
the  rents,  issues  and  profits  which  they  received  or 
ought  to  have  received  from  the  said  lands  and  pre- 
mises, with  interest. 

The  Defendant  George  Taylor,  in  his  answer,  after 
setting  forth  that  his  mother  purchased  the  said  lands 
from  King's  College,  and  her  connection  with  the  said 
lands,  states  that  she  afterwards  assigned  her  interest 
in  said  lands  to  him,  in  consideration  of  which  he  x^aid 
her  the  sum  of  $50,  and  that  afterwards,  in  the  year 
1851,  he  assigned  his  interest  in  the  said  lands  to  the 
PlaintiflF,  setting  forth  the  circumstances  under  which 
he  alleges  this  was  done. 

He  admits  receiving  the  power  of  attorney. 

He  admits  the  suit  by  Canniff  against  Plaintiff,  in 
whose  name  the  title  to  said  lands  then  stood,  but 
alleges  that  he  defended  it,  not  as  attorney  and  agent 
for  Plaintiff,  but  on  his  own  behalf,  as  the  person 
beneficially  entitled  to  said  lands. 

He  alleges  that  the  conveyances  from  himself  to 
Adam  Henry  Wallbridge,  and  from  Adam  Henry  Wall- 
bridge  to  himself,  were  made  immediately  after  the 
4iJ 
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determination  of  that  suit,  in  pursuance  of  an  agree- 
ment previously  entered  into  between  his  Solicitor, 
Adam  Henry  Wallbridge,  and  himself,  the  particulars  of 
which  he  sets  out. 

He  denies  collusive  agreement  with  Defendants  to 
defraud  Plaintiff  of  lands ;  admits  that  he  has  sold 
certain  portions  of  the  lands  and  received  the  purchase 
money  ;  that  about  15  years  ago  he  did  agree  to  give 
Defendant  Oeo,  Simpson^  his  and  Plaintiff's  uncle,  a  life 
lease  of  about  15  acres  of  land  in  consideration  of  a 
nominal  rent,  and  he  then  entered  into  possession,  and 
that  he,  George  Taylor,  has  sinc^  executed  a  life  lease 
to  him. 

Has  always  believed  that  Plaintiff  had  no  title  and 
never  had  any  to  said  lands,  except  under  the  deed 
from  the  King's  College  to  him,  which,  he  submits, 
gave  Plaintiff  no  beneficial  interest  in  lands,  but  merely 
made  him  a  trustee  of  the  legal  estate  for  him,  George 
Taylor,  and  he  submits  that  the  legal  estate  was  properly 
conveyed  by  him,  as  Plaintiff's  attorney,  to  Defendant 
Adam  Henry  Wallbridge^  but  if  it  should  be  held  that  the 
legal  estate  did  not  pass  to  Adam  Henry  Wallbridge  by 
said  conveyance,  and  the  same  still  remains  in  Plaintiff, 
he  submits  that  Plaintiff  ought  to  be  declared  a  trustee 
of  the  legal  estate  for  him,  and  ordered  to  convey  the 
same  to  him  by  a  good  and  sufficient  deed.  George 
Taylor  further  submits  that  he  is  a  purchaser  for  value, 
and  contends  that  Plaintiff  never  paid  anything,  and 
would  never  have  had  any  claim  had  he,  George  Taylor, 
not  taken  the  deed  from  King's  College  in  his  name 

He  further  submits  that  in  any  event  he  is  entitled 
to  a  lien  on  said  lands  for  the  purchase  money  so  paid 
by  him. 

Adam  Henry  Wallbridge,  by  his  answer,  after  setting 
forth  the  result  of  inquiries  as  to  the  land  before  the 
same  came  to  Jane  Taylor,  says : 
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That  said  Jane  Taylor,  on  8rd  March,  1832,  contracted 
in  her  own  name  with  the  Chancellor,  President,  and 
scholars  of  King's  College,  for  the  absolute  purchase 
thereof  in  her  own  proper  name. 

That  on  the  26th  Nov.,  1839,  Jane  Taylor  assigned  the 
contract  of  purchase  to  Defendant,  George  Taylor  ;  on 
the  30th  October,  1841,  George  Tay tor  assigned  the  same 
to  Plaintiff;  on  the  9th  November,  1847,  Plaintiff  as- 
signed same  to  George  Taylor  ;  on  12th  April,  1861, 
George  Taylor  assigned  same  to  Plaintiff ;  on ,  or  about 
the  said  month  of  April,  1841,  a  deed  was  issued  by 
King's  College  in  the  name  of  PlaintiflF,  William  Taylor. 

That  he,  Adam  Henry  Wallbridge,  furnished  the 
money  to  pay  the  amount  due  the  college,  and  the  same 
was  transmitted  to  ToroJito,  in  the  name  of  George 
Taylor,  with  instructions  to  have  the  deed  made  out 
in  Plaintiff's  name. 

That  before  the  time  of  the  last  mentioned  transfer 
to  Plaintiff,  he  had  left  Canada  for  the  purpose  of  going 
to  California,  and  he  remained  away  from  Canada  until 
some  time  during  last  year. 

Submits  that  Plaintiff  could  not  have  known,  except 
by  report  or  letter,  that  the  land  had  been  so  transferred 
in  his  name,  and  he  paid  nothing  to  the  college  for  the 
land. 

Submits  that  the  land,  notwithstanding  the  title 
stood  in  the  name  of  Plaintiff,  was,  in  fact,  the  property 
of  George  Taylor,  and  that  Plaintiff  never,  until  within 
a  short  time,  so  far  as  he  knows,  or  has  been  informed,  set 
up  any  title  thereto,  or  in  any  way  claimed  the  same, 
on  the  contrary.  Plaintiff,  shortly  after  deed  was  made 
to  him  by  the  College,  transmitted  to  George  Taylor  the 
power  of  attorney  to  enable  Defendant,  George  Taylor, 
to  dispose  of  the  land. 

Submits  that  land  was  the  property  of  George  Taylor 
and  not  of  Plaintiff,  but  stood  in  Plaintiff's  name,  with- 
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out  the  Plaintiff's  knoT^ ledge  until  informed,  &c.,  and 
that  Plaintiff  was  trustee  for  George  Taylor,  or  of  him- 
self, Adam  Henry  Wallbridgey  who  paid  the  money. 

That  he  received  a  deed  from  George  Taylor^  executed 
under  said  power  of  attorney,  for  good  and  valuable 
consideration  paid  by  him  therefor,  and  he  claims  to  be 
an  innocent  purchaser  for  value,  and  denies  collusion  or 
intention  to  defraud  charged  in  bill. 

That  George  Taylor  and  he  have  been  in  i>o8se68ion  of 
land  20  years  and  upwards ;  and  he  claims  the  benefit  of 
the  statute  of  limitations.  That  Plaintiff  has  acquiesced 
in  his  title  by  lapse  of  time  and  otherwise,  and  he  is 
estopped  from  denying  the  title  given  under  the  power 
of  attorney. 

That  the  title  is  a  registered  title,  and  the  deed  under 
the  power  of  attorney  is  also  registered,  and  he  claims 
the  benefit  of  the  registry  laws.  That  he  has  sold  part 
of  the  land  to  one  John  Hyslop  and  M.  Thompson,  who 
are  interested  in  the  suit  and  necessary  parties. 

Submits,  if  any  secret  trust  or  understanding  between 
Plaintiff  and  George  Taylor,  he  is  not  chargeable  there- 
with or  thereby,  as  he  received  his  deed  under  the 
authority  given  by  Plaintiff  and  without  notice  of  any 
trust. 

The  following  exhibits  were  fyled  in  the  suit : — 

EXHIBIT  "P." 

Letter  from  W.  J.  Taylor  to  the  Bursar  of  King's  Col- 
lege, 28th  November,  1842,  as  follows : 

''Belleville,  28th  November,  1842. 
"  Sir, — I  have  become  the  purchaser  of  north  half  of 
Lot  No.  8,  in  the  2nd  concession  of  Thurlow^  from  Jane 
Taylor,  the  original  purchaser  thereof  from  King's  Col- 
lege. I  am  now  able  to  pay  £25,  which  I  will  do  if  I 
can  secure  such  terms  as  will  enable  me  ultimately  to 
own  the  lot.    I  wish  to  know  the  longest  time  you  can 
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give  me  for  the  payment  of  the  balance,  and  whether  the      1879 
deed  can  come  out  in  my  name  upon  producing  the    Taylor 
assignment  from  George  Taylor  to  me.  ^''* 

"  Your  obedient  servant,  bridge. 

"  William  Johnson  Taylor, 
*  By  his  Agent,  L.  Wallbridge'' 
"  Please  address  W.  J.  Taylor,  Belleville,^' 
"  Are  U.  E.  rights  taken  in  payment  ?  If  so,  I  can  pay 

^^^^•"  "  W.  J.  Taylor." 

Address :  "ff.  Boys,  Esq.,  Bursar  King's  College, 
Toronto:' 

Receipt,  dated  7th  July,  1863,  and  signed  by  O.  Taylor 
and  A,  H.  Wallbridge,  for  ^690  5s.  on  account  of  purchase 
money  of  half  lot  8,  which,  he  alleges,  he  agreed  to  sell 
him  for  <£215,  Wallbridge  to  bear  half  expense  of  the 
suit  now  going  on  respecting  said  half  lot  in  Court  of 
Chancery  and  Queen's  Bench,  the  remaining  five  hun- 
dred dollars  to  bo  paid  this  fall.  If  suit  in  Chancery  does 
not  terminate  successfully,  then  each  party  to  sustain 
half  the  loss,  and  Wallbridge  is  not  then  to  pay  the  |500. 

EXHIBIT  "  R." 

Receipt  to  George  Taylor,  as  follows : — 

"  University  Office, 
"  Toronto,  April  14, 1851. 

"  Received  from  George  Taylor,the  sum  of  one  hundred 

and  forty-three  pounds  seven  shillings  and  a  penny  cur^ 

rency,  in  payment  of  the  foUowing  sum  due  to  the 

University  of  Toronto,  on  the  north  half  lot  8,  second 

concession  of  Thurlow. 

Balance  of  principal <£60    0    0 

do.     of  interest 68  10    0 

Costs 14  16    4 

Postage 9 

£US    7     1 
"  Alan  Cameron, 
''Bursar^  University" 
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EXHIBIT  "S." 

Receipt  to  George  Taylor,  as  follows : 

"University  Office, 
"  Toronto,  April  24th,  1851. 

"  Received  firom  George  Taylor,  the  sum  of  two  pounds 

fifteen  shillings  currency,  in  payment  of  the  following 

sum  due  to  the  University  of  Toronto,  on  north  half  lot 

eight,  second  concession  of  Thurlow. 

Fee  for  Deed £     16     0 

Assignment  of  Registry 2    0     0 

£2  15     0 
"Alan  Cameron, 

^^  Bursar,  University P 
exhibit  "t." 

Ijctter  of  receipt  to  George  Taylor,  as  follows : 

"University  Office, 

''Toronto,  April  15th,  1851. 

"  Sir, — I  enclose  a  receipt  for  your  remittance  hy 
cheque  on  Commercial  Bank  of  <£148  7s  Id  in  ftdl  of 
purchase  money,  &c.,  of  the  north  half  lot  No.  8,  second 
concession  of  Thurlow.  The  deed  will  be  made  out  and 
forwarded  to  William  Johnson  Taylor  as  soon  as 
possible  on  receipt  of  fee  of  fifteen  shillings  for  the  deed, 
and  ,£2  0  0  for  registering  four  assignments. 
*'  I  am,  sir,  your  obedient  servant, 

"Alan  Cameron,'* 

"  Bursary 

John  Taylor,  father  of  William  and  John,  was  original 
lessee  of  land  from  the  Crown.    Lease  expired  in  1826. 

John  Tayljor  died,  leaving  a  will  by  which  he  nomi- 
nated his  wife,  Jane  Taylor,  his  executrix,  and  his  son 
John  his  executor.  The  will  is  dated  14th  December, 
1824. 

John  Taylor,  the  son,  died,  leaving  Jane  Taylor,  his 
mother,  surviving  him.    In  March,  1882,  Jane  Taylor 
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paid  the  rent  then  in  arrear.     On  the  3rd  March,  1882,       1879 
she,  while  executrix,  contracted  in  her  own  name  with    Taylor 
the  Chancellor,  &c.,  of  King's  College  to  whom  land     ^*^- 
had  been  transferred,  for  the  absolute  purchase  thereof    bridge. 
in  her  own  name.     On  the  26th  November,  1839,  Jane 
assigned  this  contract  of  purchase  to  Defendant  George 
Taylor,    On  30th  October,  1841,  George   Taylor  assign- 
ed same  to  Plaintiff  William  J.  Taylor,      On  the   9th 
November,    1847,    William  assigned   same  to    George 
Taylor.    On  the  12th  April,  1851,  George  assigned  same 
to  William,    On  the   24th  April,  1851,  King's  College 
deeded  same  to  William  Taylor,  On  11th  October,  1851, 
William  sent  George  a  power  of  attorney  in  these  words  : 

"  Know  all  men  by  these  presents,  that  I,  William 
Johnson  Taylor,  at  present  of  Carsan's  Creek,  County  of 
Calaveras,  State  of  California,  United  States  of  America, 
but  formerly  a  resident  of  Kingston,  in  that  part  of  Her 
Britannic  Majesty's  Dominion,  known  as  Canada  West, 
hath  made,  constituted  and  appointed,  and  by  these  pre- 
sents, doth  make,  constitute  and  appoint  George  Taylor, 
of  Belleville,  in  that  part  of  Her  Britannic  Majesty's 
Dominion,  known  as  Canada  West,  my  true  and  lawful 
Attorney  for  me,  and  in  my  name  and  behalf  to  sell  all 
that  certain  tract  or  parcel  of  land,  known  as  lot  number 
eight,  second  concession  of  the  Township  of  Thurlow, 
in  ihe  Victoria  District  and  Province  of  Canada,  afore- 
said. As  also  to  act  as  my  Attorney  in  the  sale  or 
leasing  of  any  lands  of  which  I  am  the  owner  in  the 
said  Province  of  Canada,  aforesaid.  Hereby  ratifying 
and  confirming  the  act  or  acts  of  my  said  Attorney. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  at  Carson's  Creek,  as  aforesaid,  this  eleventh  day  of 
October,  one  thousand  eight  hundred  any  fifty-one. 

"  Signed  and  Sealed  in  presence  of. 
"  (Signed)  J.  Aldham  Kyle. 

"  (Signed)  Wm.  J.  Taylob." 
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On  29th  December,  1856,  William,  by  his  attorney, 
George,  in  consideration  of  <£250  sells  and  conveys  to 
Adam  Henry  Wallbridge  the  land  in  dispute — ^north  \ 
of  lot  8.  On  the  29th  December,  1856,  Adam  Henry 
Wallbridge,  in  consideration  of  <£50,  sells  and  conveys 
to  George  Taylorihe  north  It  acres  and  the  south  33 
acres  of  the  north  \  of  lot  8. 

The  following  exhibits  also  were  fyled  in  the  suit : — 

Answer  of  William  J,  Taylor,  dated  22nd  November, 
1852,  in  chancery  suit  of  Canniff  v.  Taylor,  and  sworn 
to  by  George  Taylor. 

Affidavit  on  production,  made  by  George  Taylor  in 
same  suit,  dated  30th  June,  1858. 

Copy  of  decree  in  same  suit,  dated  13th  June,  1856. 

Deposition  taken  vivd  voce  of  George  Taylor  in  suit 
of  Canniff  v.  Taylor,  15th  May,  1856,  and  also  deposi- 
tions of  /.  W.  D,  Moodie  and  T.  /.  W.  Myers  in  same 
suit. 

Judgment  roll  in  ejectment  in  suit  of  Doe  v.  Fairman, 
on  verdict  for  Plaintiff;  William  Taylor  comes  into 
Court ;  possession  prayed  for  and  granted. 

The  other  material  facts  of  the  case  and  the  evidence 
relating  to  the  transfer  of  the  lot  in  question 
by  the  King^s  College,  are  hereafter  given  at  length 
in  the  judgment  of  the  Chief  Justice. 

The  case  came  on  for  examination  of  witnesses  and 
hearing  before  Vice-Ohancellor  Proudfoot  at  Belleville, 
on  the  10th  day  of  November,  18t4,  and  the  Court  gave 
a  decree  in  favor  of  the  Plaintiff. 

The  cause  then  came  on  before  the  Court  of  Chancery 
by  way  of  re-hearing,  and  on  the  2nd  February,  1876, 
the  Court  made  the  following  order : 

'*  1.  This  Court  doth  order  that  the  said  decree  be  and 
the  same  hereby  is  reversed  as  against  the  said  Defen- 
dant, Adam  Henry   Wallbridge,  with    costs    of  such 
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re-hearing  to  be  paid  by  the  Plainiff  to  the  said  Defen- 
dant forthwith  after  taxation  thereof. 

2.  This  Court  doth  further  order  that  the  Plaintiff 's 
bill  of  complaint  be  and  the  same  is  hereby  dismissed 
out  of  this  Court  as  against  the  Defendant  Adam  Henry 
Wallbridge,  with  costs  to  be  paid  by  the  said  Plaintiff 
to  the  said  Defendant  forthwith  after  taxation  thereof. 

3.  And  this  Court  doth  further  order  that  the  deposit 
in  Court  of  forty  dollars,  paid  in  by  the  Defendant, 
be  forthwith  paid  out  to  him. 

4.  And  this  Court  doth  further  order  that  the  Plantiff* 
do  forthwith  repay  to  the  said  Defendant  Adam  Henry 
Wallbridgey  any  amount  which  the  said  Defendant  may 
have  paid  to  him  on  account  of  the  costs  of  this  suit,  or 
otherwise  under  the  said  decree  payable  by  the  said 
Defendant  to  the  Plaintiff. 

On  appeal  to  the  Court  of  Appeal  for  Ontario,  this 
order  was  affirmed  with  costs. 
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Mr.  Bethune,  Q.  C,  and  Mr.  George  D.  Dickson,  for 
Appellant : — 

The  beneficial  property  was  in  William  Johnson 
Taylor  ;  and  Vice-Chancellor  Protulfoot,  who  saw  the 
Plaintiff,  the  Defendant  George  Taylor,  and  the  De- 
fendant Wallbridge,  all  of  whom  were  examined  before 
him  as  witnesses,  and  the  evidence  of  all  of  whom  is 
most  material,  was  in  a  better  position  to  form  a  judg- 
ment upon  the  facts  than  the  majority  of  the  Court  of 
Appeal  in  Ontario,  and  the  latter  Court  should  not  have 
disturbed  the  finding  of  the  Court  of  first  instance  upon 
the  facts. 

The  evidence  shows  that  prior  to  the  28th  Novem- 
ber, 1842,  the  Plaintiff  had  purchased  the  land  from 
the  Defendant,  George  Taylor,  and  on  the  28th  Novem- 
ber, 1842,  applied  to  King's  College  to  have  his  pur- 
chase recognized,  and  this  was  done. 
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In  184Y  the  Plaintiff  expected  to  go  to  California^ 
and  to  enable  the  Defendant  George  Taylor  to  procure 
the  deed  from  King's  College,  and  to  manage  the 
property  for  Plaintiff,  conveyed  the  property  to  him. 
After  the  execution  of  the  conveyance,  a  Bill  was 
filed  in  Chancery  against  the  plaintiff  by  Joseph  Canniff^ 
setting  up  an  agreement  to  sell  the  land  to  Canniff^  and 
charging  that  the  transfer  by  the  Defendant  George 
Taylor  to  the  Plaintiff  was  in  fraud  of  this  agreement, 
and  asking  for  specific  performance  of  it  The  Defend- 
ant George  Taylor  answered  this  Bill  in  the  name  of 
and  as  the  agent  of  the  Plaintiff ;  and,  in  the  answer, 
states  in  substance  that  he  applied  for  and  got  the  con- 
veyance as  agent  for  the  Plaintiff,  and  the  transfer  to 
the  Plaintiff  were  bond  fide  and  for  consideration. 
The  Defendant  George  Taylor,  who  is  the  Sheriff  of  the 
County  of  Hastings,  has  been  ill  for  a  number  of  years, 
and  his  memory  has  become  impaired ;  but  in  1856 
was  in  perfect  mental  health,  and  was  examined  as  a 
witness  in  the  suit  of  Canniff  v.  Taylor,  On  the  occa- 
sion of  his  examination  in  that  suit  he  swore  in  the 
most  positive  terms  that  he  had  no  interest  in  the  suit 
if  the  Plaintiff  was  then  alive,  and  that  he  assigned 
the  land  to  the  Plaintiff — that  this  was  bondfide^  and 
not  to  avoid  payment  of  the  claims  of  creditors. 

It  is  alleged  by  Respondents  that  the  conveyance  to 
Wallbridge  was  executed  in  pursuance  of  the  bargain 
contained  in  the  receipt  of  the  7th  July,  1853,  signed  by 
A.  H.  Wallbridge.  But  such  a  bargain  was  not  within 
the  scope  of  the  agent's  power.  It  was  substantially 
a  bargain,  as  carried  out,  to  divide  the  property  be- 
tween the  Defendant  Wallbridge  and  the  Defendant 
George  Taylor ;  and  the  power  of  attorney  set  out  in 
Plaintiff's  bill  was  obtained  from  him  under  the  pre- 
text of  being  required  to  enable  the  Defendant  George 
Taylor  to  manage  the  Plaintiff's  property  in  Canada, 
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but  in  reality  for  the  express  purpose  of  enabling  the 
Defendants  Wallbridge  and  Taylor  to  divide  the  Plain- 
tiff's land  between  them,  and  carry  out  the  fraudulent 
scheme  they  had  conceived. 

The  pov^er  of  attorney  v^as  given  by  the  Plaintiff  to 
the  Defendant  Oeorge  Taylor  in  1851,  and  it  was  under 
this  power  of  attorney  that  the  land  was  conveyed  to 
Defendant  Wallbridge,  who  re-conveyed  half  of  it  to 
the  Defendant  George  Taylor,  At  the  time  of  the  suit 
of  Cannif  v.  Taylor^  the  Defendant  Wallbridge  was 
solicitor  for  the  Plaintiff*,  and  he  cannot  be  a  purchaser 
for  value  without  notice,  and  to  hold  that  Defendant 
Taylor  was  the  beneficial  owner,  would  be  to  enable 
them  to  profit  by  their  own  fraud. 

There  was  no  resulting  trust  here.  This  was  not  the 
case  of  a  purchase  by  a  stranger  in  the  name  of  a  trustee. 
This  was  a  purchase  by  an  agent  in  the  name  of  his 
principal,  and  he  cannot  be  heard  against  the  principal 
to  say  that  it  was  otherwise.  In  such  a  case  the  pre- 
sumption of  a  resulting  trust  does  not  arise.  The  pay- 
ment here  was  not  proved  to  have  been  made  with  the 
money  of  George  Taylor. 

If  the  assignment  was  made  by  the  Defendant  George 
Taylor,  intending  to  vest  the  property  in  the  Plaintiff, 
then  the  purchase  would  be  intended  to  have  been 
completed  for  the  benefit  of  the  Plaintiff,  and  there 
would  be  no  resulting  trust.  There  is  in  the  evidence 
no  intimation  made  to  the  College  that  in  any  sense 
the  purchase  was  intended  to  have  been  made  for  the 
benefit  of  George  Taylor, 

The  Defendants  cannot  either  defend  under  the  statute 
of  limitations,  because  they  took  possession  in  the 
Plaintiff's  name  in  1856,  under  the  ejectment  which 
George  Taylor  had  obtained  against  Canniff. 

No  delay  can  be  imputed  to  the  Plaintiff  until  his 
return,  and  he  filed  his  bill  promptly  thereafter. 
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The  learned  counsel  relied  upon  the  following  cases 
and  authorities : 

Greenwood  v.  The  Commercial  Bank  (1) ;  Brown  t. 
Smart  (2) ;  Marquis  of  Clanricarde  v.  Hennesy  (3) ; 
Lewis  V.  Thomas  (4) ;  Sturges  v.  Morse  (5) ;  In  re 
Butler's  Estate  (6) ;  Blair  v.  Brownley  (7) ;  Brown  on 
Limitations  (8) ;  CbZe  v.  Lease  (9) ;  Dar^  on  Vendors  (10). 

Mr.  Fitzgerald,  Q,  C,  for  Respondent : — 

It  must  be  admitted  that  at  one  time,  viz.,  in  1847, 
the  Appellant  conveyed  his  whole  estate  and  interest 
in  the  lands  in  question  to  George  Taylor.  The  con- 
sideration of  <£150,  named  in  the  conveyance  of  the  29th 
November,  1847,  is  to  be  presumed  to  have  been  paid  by 
George,  and  thenceforward  G^eorg^e  was  and  continued  to 
be  the  beneficial  owner  of  the  property  in  dispute.  There 
is  no  evidence  that  the  Appellant  provided  any  part  of 
the  purchase  money  paid  to  the  College,  nor  was  it 
shown  that  George  paid  it  by  way  of  a  loan  to  him, 
and  the  consideration  of  5s.,  named  in  the  transfer  from 
George  to  William^  dated  12th  April,  1851,  was  only 
nominal. 

Upon  reading  all  documents,  it  is  clear  that  George 
was  the  owner,  and  that  when  George^  without  Wil- 
liam's knowledge,  got  the  deed  issued  in  William's 
name,  William  became  a  bare  trustee  for  George  by  the 
principle  of  resulting  trust. 

There  must  be  evidence  to  rebut  the  presumption  of  law 
giving  rise  to  the  resulting  trust ;  Lewin  on  Trusts  (11). 
The  evidence  of  George  Taylor  in  the  Canniff  v.  Taylor 
suit,  relied  on  by  the  Appellant  here,  does  not  do  so.  The 


(1)  14  Grant  40. 

(2)  1  Grant's  Er.  k  App.  148. 

(3)  30  Beav.  175. 

(4)  3  Hare  25. 

(5)  24  Beav.    541  )    3  DeG.  k 
J.  1. 


(6)  13  Equity  It.  p.  451, 

(7)  5  Hare  542. 

(8)  510. 

(9)  28  Beav.  562. 

(10)  Vol.  I,  p.  186,  Vol.  2,  p.  6o«). 

(11)  6th  ed.,  150. 
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conveyance  to  William  was  a  contrivance  at  the  time 
which  was  honest  to  defeat  Canniff,  and  George^s  state- 
ment in  that  evidence  that  he  had  no  interest  in  that 
suit  must  be  considered  in  the  light  of  all  the  sur- 
rounding circumstances  and  the  evidence  in  this  case 
— and  is,  after  all,  only  "  evidence,"  and  does  not  in  any 
view  amount  to  "  estoppel."  The  meaning  that  must 
be  attached  to  it  is  only  that  he  had  put  himself  in  his 
brother's  power  as  to  this  land  by  the  conveyance  of 
12th  April,  1851,  and  taking  the  University  deed  in  his 
name,  that  his  brother  William  had  control  of  the  pro- 
perty till  he  got  some  instrument  giving  that  control 
back  to  him  (Oeorge),  and  that  he  had  done  so  under 
legal  advice  and  was  speaking  of  the  conveyances 
according  to  the  advice  he  had  received  as  to  their 
operation.  It  must  be  assumed  on  the  evidence  that 
George  promptly  communicated  what  he  had  done  to 
William  who  had  no  previous  knowledge  thereof,  and 
asked  him  for  the  power  of  attorney,  and  that  William 
assented.  The  return  of  the  power  of  attorney  from 
California  in  October,  1851,  having  regard  to  the  length 
of  time  then  required  for  communicating  with  a  person 
there,  supports  this  view.  Were  it  otherwise  the  Ap- 
pellant could  have  shown  it  to  be  so.  Washburn  v. 
Ferris  (1). 

George  Taylor ,  being  then  the  beneficial  owner  of  the 
land,  it  was  only  necessary  that  he  should  obtain  from 
the  Appellant  the  power  of  attorney  of  October,  1851, 
which  he  did  obtain,  to  enable  him  to  deal  with  it  for 
his  own  use.  That  power  of  attorney  is  sufficient  in 
I)oint  of  form  to  support  the  conveyance  to  Wallbridge 
of  1856. 

In  1856,  George  Taylor^  as  equitable  and  beneficial 
owner,  and  also  as  the  duly  constituted  attorney  of 
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William,  in  whom  was  the  legal  estate,  was  then  com- 
petent to  and  did  give  a  valid  title  to  the  said  lands  to 
Wallbridge,  and  Wallbridge  did  thereby  acquire  a  valid 
title  in  fee  simple  to  one  half  of  the  said  lands,  viz., 
50  acres. 

Even  if  William  was  at  the  time  of  the  sale  and  con- 
veyance to  Wallbridge  the  owner  of  the  said  lands,  yet 
by  virtue  of  the  said  power  of  attorney  he  gave  to 
Oeitrge  Taylor  full  power  to  sell  and  convey  the  said 
60  acres  to  Wallbridge  in  fee  simple  in  the  manner  in 
which  he  did  sell  and  convey  the  same  to  said  Wall- 
bridge,  and  William  is  now  estopped  from  denying 
Wallbridge' s  title  to  the  said  50  acres,  and  if  there  were 
any  doubt  the  court  would  now  order  a  conveyance 
from  William,  the  trustee  of  the  legal  estate. 

The  evidence,  moreover,  shows  that  Wallbridge  was 
a  purchaser  bond  fide  for  value,  without  notice  of  any 
defect  in  the  title  of  George, 

As  to  Wallbridge  being  incapacitated  from  buying, 
the  rule  seems  to  be  that  the  onus  is  cast  upon  the 
solicitor  to  prove  that  he  paid  full  value,  and  the  evi- 
dence shows  that  he  did  pay  full  value,  for  he  only 
bought  one  half. 

In  any  event  the  laches  and  acquiescence  of  the  Ap- 
pellant disentitle  him  to  any  relief  as  against  Wall- 
bridge,  and  by  analogy  to  the  rule  under  25  Ffc,  c.  20, 
the  absence  of  a  Plaintifi  from  the  country  will  not  en- 
able him  in  a  Court  of  Equity  to  open  up  the  transac- 
tion ^in  question  after  so  long  a  time,  viz.,  21  years 
after  it  took  place,  and  26  years  after  the  Plaintiff  left 
the  country. 

The  Respondent  relies  also  on  the  Statutes  of  Limita- 
tions as  a  complete  bar  to  Plaintiff's  claim. 

After  such  a  lapse  of  time  the  onus  is  upon  the  Ap- 
pellant to  establish  his  case  beyond  all  reasonable 
doubt,  and  this  he  has  plainly  fiedled  to  do,  and  in  con- 
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sidering  a  decision  on  an  appeal,  as  in  this  case,  the 
Higher  Conrt  will  not  interfere  unless  they  are  per- 
fectly satisfied  that  the  decision  of  the  subordinate 
Court  of  Appeal  is  wrong. 

Per  Lord  Wemleydale^  Mayor  of  Beverley  v  The 
Ailorney-Oeneral  (1). 

Mr.  Bethune,  Q.  C,  in  reply  : — 

On  27th  November,  1856,  we  have  an  order  of  the 
Court  of  Queen's  Bench  granting  possession  to  the  Ap- 
pellant of  the  land  in  question,  and  any  possession 
prior  to  that  date  cannot  be  invoked  by  Respondents. 

The  evidence,  moreover,  does  not  clearly  prove  that 
George  did  not  pay  the  University  with  William's 
money,  for  we  know  that  George  had  money  the 
moment  he  exercised  his  power  of  selling  William's 
lands.  It  is  not  a  case  where  the  evidence  is  clear  and 
distinct  as  in  Washburn  v.  Ferris  (2).  As  to  a  result- 
ing trust,  see  Perry  on  Trusts  (3) .  There  is  only  evidence 
of  <£20  consideration  paid  by  Wallbridge,  It  is  not 
a  fair  consideration,  as  he  admits  the  property  to 
be  worth  <£215.  The  evidence  in  the  suit  of  Canniff  v. 
Taylor  is  conclusive,  for  the  issue  then  was  the  same 
as  at  the  present  time  ;  was  there  any  interest  in  George 
then? 

The  Chief  Justice,  after  stating  the  facts  of  the 
case,  hereinbefore  set  out,  proceeded  as  follows : 

The  Plaintiff*  relied  on  his  documentary  title,  and 
Defendant  claimed  that  the  land  was  George  Taylor's, 
held  by  William  for  him  ;  and,  if  not  George's^  then  the 
sale  and  conveyance  by  William,  by  his  Attorney 
George,  vested  title  in  him.  William  denied  that  George 
had  any  interest  in  the  land,  and  contended  that  the 
power  of  attorney  did  not  authorize  George  to  sell  and 
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convey  the  land,  and,  if  it  did,  that  the  sale  was  not 
bond  fide,  but  colorable  with  a  view  to  defraud  him,  or, 
if  bond  fide,  that  George  could  only  sell  for  cash,  and 
not  on  the  terms  and  in  the  manner  it  was  sold. 

It  is  not  disputed  that,  however  the  right  to  the  pro- 
I)erty  came  to  Jane  Taylor,  the  mother,  she,  on  the  3rd 
March,  1832,  contracted  with  the  authorities  of  King's 
College  for  its  absolute  purchase  in  her  own  name,  and 
by  virtue  of  which  the  deed  was  subsequently  made  to 
William  Taylor,  as  assignee,  by  the  college. 

On  the  29th  Nov.,  1839,  Jane  Taylor  assigned  her  in- 
terest in  the  land  to  Defendant,  George  Taylor.  The 
deed  by  which  this  was  accomplished  expresses  to  be 
in  consideration  of  <£100  paid  by  George  Taylor^  the 
receipt  of  which  is  acknowledged,  and  the  instrument 
contains  a  covenant  by  George  Taylor,  "  that  he  will  pay 
all  the  remaining  instalments  that  are  due  on  the  said 
land  to  the  scholars  or  corporation  of  King's  College 
(though  the  deed  does  not  appear  to  have  been  executed 
by  George  Taylor),  and  Jane  Taylor  thereby  requested 
that  the  deed  for  said  land  should  be  made  out  and 
issued  in  the  name  of  George  Taylor,  upon  his  paying 
the  remaining  instalments  due  on  said  land. 

On  the  30th  Oct.,  1841,  George  Taylor  assigned  by  a 
similar  instrument  alleging  the  same  consideration  of 
<£I0O,  his  interest  in  the  said  land,  and  though  contain- 
ing a  similar  covenant  by  William  Taylor  as  to  papng 
instalments,  it  was  not  executed  by  William  Taylor. 

On  the  29th  November,  1847,  by  a  similar  deed,  con- 
taining a  like  covenant  on  part  of  George  Taylor,  William 
Taylor,  in  consideration  of  i)  150  to  him  paid  by  George 
Taylor,  transferred  to  him  the  said  contract  and  lands. 
This  deed  is  executed  by  both  William  Taylor  and 
George  Taylor. 

On  the  12th  April,  1851,  George  Taylor,  by  an  instru- 
ment under  seal,  in  consideration  of  five  shillings  to  him 
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paid  by  William  Taylor,  re-assigned  and  set  over  the 
said  contract,  and  all  benefit  and  advantage  to  be 
derived  therefrom;  to  hold  the  same  and  the  lands 
therein  mentioned  to  him  and  his  heirs,  and 
requested  that  the  deed  for  the  same  might  issue  to 
him.  This  document  was  witnessed  by  L,  Wallb  ridge 
and  the  Defendant  W.  H.  Wcdlbridge,  And  on  the  24th 
April,  1851,  the  Chancellor,  trustees  and  scholars  of  the 
University  of  Toronto,  duly  conveyed  the  said  lands  to 
the  PlaintiflT  William  Taylor. 

This  placed  the  legal  title  in  the  said  lands,  on  the 
24th  April,  1851,  in  the  Plaintiff,  and  this  title  remained 
unchanged  until  the  29th  day  of  December,  1856,  when 
a  deed  of  that  date  was  made  and  executed  by  W,  J. 
Taylor  by  attorney  George  Taylor  to  Adam' Henry  Wall- 
bridge,  and  which  was  registered  3rd  January,  1857. 

This  deed  purported  to  be  made  by  and  between 
William  Johnson  Taylor,  of  the  City  of  San  Francisco,  in 
County  of  Calaveras,  and  State  of  California,  but  formerly 
of  the  Town  of  Belleville  and  County  of  Hastings, 
gentleman,  of  the  first  part ;  Adam  Henry  Wallbridge, 
of  the  Town  of  Belleville  and  County  of  Hastings, 
Esquire,  of  the  second  part ;  and  witnesseth  that  the 
party  of  the  first  part  for  and  in  consideration  of  <£250 
of  lawful  money  of  Canada,  to  him  in  hand  paid  by  the 
said  party  of  the  second  part,  had  given,  granted,  bar- 
gained, sold,  aliened,  released,  enfeoffed  and  conveyed 
all  and  singular  that  certain  parcel  or  tract  of  land  and 
premises,  situate,  lying  and  being  in  the  Township  of 
Thurlow,  in  the  County  of  Hastings,  being  composed  of 
the  north  half  of  Lot  Number  Eight,  in  the  Second 
Concession  of  the  Township  of  Thurlow  and  County  of 
Hastings.  To  have  and  to  hold  in  fee  simple,  with  all 
appurtenances  subject  to  original  reservations.  Covenants 
for  seizen,  good  right  and  title  to  convey,  quiet  possessio-n^ 
freedom  from  incumifrances  and  further  assurance. 
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On  the  same  29th  Dec.,  1856,  by  a  deed  dated  on  that 
day  and  registered  the  said  3rd  Jan.,  1857,  and  pur- 
ix>rted  to  be  made  by  and  between  Adam  Henry  Wdh 
bridge,  of  the  Town  of  Belleville^  and  County  of  Hast- 
ingSj  Esquire,  of  the  first  part ;  and  George  Taylor,  of  the 
Township  of  Sidney,  and  County  aforesaid.  Esquire,  of 
the  second  part,  it  was  witnessed  that  the  said  paitj  of 
the  first  part,  for  and  in  consideration  of  the  sum  of 
fifty  pounds  of  lawftd  money  of  Canada,  to  him  by  the 
said  party  of  the  second  part  in  hand  well  and  truly 
paid,  had  given,  granted,  bargained,  sold,  aliened,  re- 
leased, enfeoffed,  conveyed  and  confirmed  unto  the  said 
George  Taylor,  his  heirs  and  assigns,  the  north  seven- 
teen acres  and  the  south  thirty-three  acres  of  the  north 
half  of  lot  number  eight,  in  the  second  concession  of 
the  Township  of  Thurlow.  Same  covenants  as  in  last 
deed. 

The  authority  for  making  the  deed  of  the  29th  Dec., 
1856,  to  Adam  Henry  Wallbridge  is  alleged  to  be  under 
the  power  of  attorney  set  out  at  length  in  the  Plaintiff's 
bill,  dated  11th  Oct,  1851,  whereby  WiUiam  J.  Taylor 
constituted  and  appointed  George  Taylor  his  true 
and  lawful  attorney  for  him  and  in  his  name 
and  behalf  to  sell  all  that  certain  tract  or  par- 
cel of  land  known  as  lot  No.  8,  second  concession  of  the 
Township  of  Thurlow,  in  the  Victoria  district  and  Pro- 
vince of  Canada,  as  also  to  act  as  his  attorney  in  the 
sale  or  leasing  of  any  lands  of  which  he  was  the  owner 
in  the  said  Province  of  Canada. 

The  legal  title  from  the  College  being  thus  shown  to 
have  been  in  William,  the  first  question  we  have  to  con- 
sider and  determine  is,  was  William  under  the  deed  firom 
the  College  the  beneficial  as  well  as  the  legal  owner,  or 
was  he  only  clothed  with  the  legal  estate  for  the  benefit 
of  George,  the  real  owner?  If  William  was  a  mere 
trustee,  vested  with  the  legal  estate  for  George^  the  bene- 
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ficial  owner,  and  the  transfer  of  the  property  was  made 
to  Defendant  Wallbridge,  by  and  at  the  instance  of 
George,  under  the  power  of  attorney  from  William^  it  is 
obvious  William  could  have  no  right  to  have  such  dis- 
I>osal  of  the  property  interfered  with,  whatever  may 
have  been  the  consideration  for,  or  agreement  or  ar- 
rangement between  George  and  Wallbridge  under 
which  such  transfer  was  made,  and  consequently  could 
have  no  ground  for  maintaining  the  present  suit. 

We  must,  therefore,  enquire,  first,  who  was  the  bene- 
ficial owner  under  the  deed  from  the  College?  If 
George,  the  case  ends.  If  William,  then  was  the  trans- 
fer under  the  power  a  good  and  valid  conveyance  of 
William's  interest  to  Wallbridge?  As  the  documen- 
tary title  indicates  no  trust  the  burthen  of  establishing 
that  the  property  was  held  in  trust  necessarily  rests  on 
the  Defendants.  At  the  outset  I  can  safely  say  that  I 
have  never,  that  I  can  remember,  been  called  on  to 
consider  a  case  where  the  evidence  was  so  contradic- 
tory and  unsatisfactory  as  in  this  case — the  witnesses 
not  only  contradicting  one  another,  but  each,  more  or 
less,  contradicting  himself ;  and  it  is  through  this  mass 
of  conflicting  statements  that  we  have  to  grope  our  way 
to  a  conclusion. 

After  giving  this  case  more  than  ordinary  considera- 
tion, I  am  constrained  to  the  conclusion  that  the  weight 
of  evidence  establishes,  with  as  much  certainty  as  one 
could  expect  to  feel  in  a  case  where  the  whole  evidence 
is  so  unsatisfactory,  that  the  property  in  question  was 
transferred  by  William  to  George  on  the  eve  of  a  con- 
templated departure  from  Canada  to  enable  George,  as 
his  agent,  the  better  to  look  after  his  interests  and  ob- 
tain for  him  the  title  from  the  College.  It  is  not  dis- 
puted that  he  had  left  George  as  his  agent  in  charge  of 
all  his  other  large  real  estate,  which  George  says 
amounted  to  $20,000,  and  that,  as  William  says,  he 
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handed  his  pa])er8  to  Oeorge  on  leaving.  On  30tli 
June,  1853,  George  himself  swears  as  to  the  papers 
connected  with  this   property,  as  follows  : 

William  left  Canada  in  December,  1850,  and  then  left  with  me 
(Oeorge)  the  contract  for  purchase  of  the  deed  and  the  assignment 
to  me. 

This  was  in  the  controversy  when  Oeorge  was  putting 
William  forward  as  solely  interested  in  the  land. 
And  William  says : — 

1  made  a  transfer  of  some  property  to  George  when  I  thou^t  of 
going  West )  1  had  obtained  an  assignment  at  one  time  of  the  right 
my  brother  had  in  the  land  in  dispute.  I  recollect  the  assignment 
from  myself  to  George,  which  was  made  afterwards.  I  executed  this 
to  him  as  my  agent. 

This  statement  of  William's  appears  to  me  to  be  as 
strongly  confirmed  as  it  very  well  could  be  by  Oeorge^ 
who  on  the  3rd  March,  '63,  swore  as  follows : — 

The  assignment  from  William  Taylor  to  me  was  without  conside^ 
ation,  and  made  to  me  because  ho  ( William)  was  going  to  Cali- 
fornia, 

And  again,  on  the  15th  May,  '56,  after  testifying  that 
he  could  not  tell  why  Wallbridge  advised  him  to  assign 
to  his  brother,  says  : — 

I  had  no  reason,  but  that  1  liad  not  paid  my  brother. 

At  another  time  he  says  : — 

I  think  it  was  done  so  that  I  might  be  a  witness. 

I  think  the  weight  of  evidence  likewise  establishes 
that  the  re-transfer  was  not  for  the  purpose  of  vesting 
the  legal  title  in  William^  with  a  beneficial  or  resulting 
trust  in  favor  of  George,  to  enable  Oeorge  to  appear  as 
a  disinterested  and  competent  witness,  as  suggested  by 
Oeorge,  when,  in  fact  and  in  truth,  he  was  the  reverse, 
but  was  made  because  William  was  the  benificial  owner. 
This  suggestion  of  Oeorge,  that  the  transfer  was  made 
to  enable  him  to  be  a  witness  is  at  variance  with  his 
answer :   for  in  paragraph  2  he  says  he  cannot  now 
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say  why  he  assigned  to  Plaintiff ;  and  it  is  not  confirmed 
by  Wallbridge,  who  assigns  an  entirely  different  reason. 
I  am  unwilling  to  think,  without  the  clearest  evidence, 
that  any  respectable  solicitor  could  have  advised  a 
transfer  for  such  a  purpose,  with  a  view,  in  contempla- 
tion of  such  evidence  being  given  and  the  land  thereby 
recovered,  that  a  claim  should  be  subsequently  set  up 
of  a  beneficial  interest  in  witness. 

On  principles  of  public  policy,  I  should  hesitate  long 
before  I  should  be  willing  to  admit  that  a  party,  who 
claims  a  resulting  trust  on  the  ground  that  he  made 
a  transfer  of  the  property  with  a  view  to  enable  him- 
self to  testily  in  relation  to  it  as  a  disinterested  and 
competent  witness  in  a  suit  pending,  or  in  contempla- 
tion, in  which  the  title  to  such  property  was  in  issue, 
and  in  such  suit  put  himself  forward  as  such  disinter- 
ested witness,  and  was  accepted  on  testifying  that  he 
had  no  interest  in  the  property,  could  be  allowed  to  set 
up  what,  if  his  contention  is  correct  and  successful, 
can,  I  think,  be  looked  on  in  no  other  light  than  a  fraud 
on  the  Court.  I  am,  by  do  means,  as  at  present  advised, 
prepared  to  say  that  a  party  who  has  so  put  himself 
forward  as  having  no  interest  in  the  property  ought  to 
be  permitted  to  invoke  the  aid  of  the  Court  so  deceived, 
or  any  other  Court,  to  assist  him  in  obtaining  the  fruits 
of  his  deception,  by  declaring  that  he  then  was  and 
still  is  the  beneficial  owner,  and  that  the  owner  put 
forward  by  him  as  the  absolute  owner  had  no  bene* 
ficial  interest  in  the  property  whatever,  but  that  the 
title  merely  stood  in  his  name  as  trustee.  To  give 
judicial  sanction  by  giving  efficacy  to  such  a  proceed- 
ing seems  to  me  repugnant  to  the  due  and  proper 
administration  of  justice.  Weak  and  impotent,  indeed, 
it  appears  to  me,  would  be  the  law  if  a  man  could  deal 
thus  treacherously  with  its  tribunals,  and  then  con- 
strain the  same  tribunals  to  give  him  the  benefit  and 
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1 879  advantage  of  such  treachery ;  but  it  is  unnecessary  to 
Taylor  discuss  this  question  further,  as  I  cannot  think  that,  if 
\v?fi  hoth  Wallbridge  and  Oeorge  knew  that  this  suit,  if 
BRIDGE,  gained,  would  inure  to  the  sole  individual  benefit  of 
Oeorge^  the  transfer  could  have  been  advised  by  Wail- 
bridge,  or  made  by  Oeorsre,  under  the  idea  that  he 
should,  as  he  certainly  did  do,  appear  in  Court,  oflfer 
himself  as  a  disinterested  and  competent  witness,  and 
qualify  himself  as  such  by  swearing  on  the  voir  dire 
that  he  had  no  interest  in  the  property.  Nor  am  I  able 
to  bring  myself  to  the  conclusion  that  the  transfer  was 
made  ibr  the  reason  assigned  by  Wallbridge,  He  says 
the  assignment  was  made  to  William  at  his  suggestion 
in  view  of  litigation.  On  this  all  important  point  in 
his  case  we  would  naturally  expect  as  part  of  his  case 
a  very  clear  and  circumstantial  account  of  this  transac- 
tion, and  satisfactory  reasons  assigned  for  advising  a 
client  to  place  his  property  in  the  name  of  a  x>er8on  of 
whose  very  existence  at  the  time  there  was  no  cer- 
tainty. But  in  his  direct  examination  we  find  no  par- 
ticulars whatever  given,  and  it  is  only  on  his  cross- 
examination  we  find  the  reasons  brought  out. 

It  is  well  to  bear  in  mind  that  the  assignment  from 
Oeorge  to  William  was  on  the  12th  April,  '51,  and  the 
deed  from  the  College  to  William  on  the  24th  April,  '61, 
and  that  Mr.  Wallbridge  says  the  litigation  took  place 
after  deed  was  obtained  from  the  College,  the  first  steps 
of  which  were  taken  by  him,  for  he  says : — 

I  first  commenced  an  action  against  Fainnan  at  the  suit  of  th« 
Plaintiff. 

And  then,  on  his  cross-examination,  he  gives  his  rea- 
sons for  advising  the  transfer.    He  says : — 

I  think  the  bargain  (that  is  the  bargain  between  himself  and 
George  Taylor')  was  made  with  George  Taylor  about  a  month  or  six 
weeks  before  the  deed  issued  from  the  College  ;  no  litigation  was 
going  on ;  I  supposed  it  could  be  got  without  litigation  at  that  time* 
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I  did  not  find  out  that  we  could  not  get  the  property  without  litiga- 
tion until  the  month  of  May.  Up  to  this  time  I  thought  we  could  got 
it  without  litigation. 

And  he  then  says : 

It  was  in  view  of  litigation  with  Canniff  that  I  advised  the  transfer 
to  he  made  to  the  PlaintifP.  Although  I  supposed  there  would  be 
no  litigation,  1  had  the  transfer  made  with  a  view  to  litigation .  It 
was  the  litigation  with  Canniff  that  I  sought  to  avoid.  ♦  •  • 
By  taking  the  deed  from  the  College,  I  thought  Canniff  might  prose- 
cute for  taking  a  title  in  litigation.  The  litigation  I  meant  that  wa-^ 
to  be  avoided  by  taking  the  deed  from  the  College  to  William  was 
the  qui  tarn  action  against  George  Taylor. 

I  do  not  regret  being  forced  to  say  that  I  cannot  ac- 
cept this  statement  as  affording  a  satisfactory  or  credi- 
ble reason  for  suggesting  the  transfer.  I  think  Mr. 
Wallbridge's  memory  must  have  failed  him  with  res- 
pect to  this.  It  is  difficult  for  me  to  understand  how 
any  man,  lay  or  legal,  could  be  induced  to  believe,  with- 
out corroborative  evidence  of  an  overwhelming  char- 
acter, that  any  sane  lawyer  could  advise  a.  client  to  put 
his  property  in  the  name  of  another  with  a  view  to 
litigation,  when  he  thought  that  the  property  could  be 
got  without  litigation,  and  when  he  supposed  there 
would  be  no  litigation,  and  put  the  title  in  the  name  of 
a  person  away  in  California^  of  whose  whereabouts,  or 
even  of  whose  existence,  there  was  at  the  time  no  cer- 
tainty, smd  that,  too,  in  the  year  1851,  when  access  to 
and  communication  with  California  was  so  different 
from  what  it  is  at  this  day ;  nor  can  I  bring  my  mind 
to  believe  that  without  the  knowledge  or  consent  of 
William,  a  responsible  man,  having  apparently  large 
real  estate  in  the  country,  though  absent  therefrom,  any 
solicitor  would  suggest,  or  any  honest  man  would  act  on 
the  suggestion,  that  to  enable  the  actual  owner  of  land  to 
escape  a  qui  tarn  action,  he  would  put  the  title  in  the 
name  of  an  absent  man,  and  so  make  him  liable  to  the 
very  prosecutions  from  which  he  desired  his  oym  client 
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to  escape,  and  subjecting  him  to  consequences  the  real 
owner  feared  to  meet,  and  that  this  same  solicitor  should, 
without  any  directions  or  authority  from  the  party 
whose  name  had  been  so  dealt  with,  institute  and 
defend  suits  in  his  name,  based  on  a  title  so  acquired, 
and  thereby  expose  this  absent  and  innocent  man,  not 
only  to  a  possible  qui  tarn  action,  should  he  return  to 
the  country,  but  involve  him  in  litigation  as  Plaintiff 
and  Defendant,  at  law  and  in  equity— thereby  subject- 
ing him  and  his  estate  to  possible  penalties  and  heavy 
costs.  A  proceeding  so  unusual,  and,  if  I  may  be  per- 
mitted to  say  80,  to  my  mind  so  unjustifiable,  I  cannot 
accept  as  the  reason  why  the  transfer  was  made  from 
Oeorge  to  William^  when  I  find  in  the  evidence  reasons 
assigned  and  testified  to  at  the  very  time  the  transac- 
tions took  place,  when  all  was  fresh  and  with  surround- 
ing corroborations,  which  afford  a  solution  so  much 
more  reasonable  and  satisfactory.  On  the  contrary, 
then,  1  think  the  reason  for  the  transfer  was,  as  Oeorge 
himself  at  one  time  swears,  because  he  had  not  paid 
his  brother  for  the  land.  In  other  words,  as  I  eon* 
strue  his  statement,  because  the  land  rightfully  be- 
longed to  his  brother.  This  view,  without  compromis- 
ing anybody,  fully  justifies  the  advice  of  Mr.  Lewis 
Wallbridge,  which,  as  Oeorge  says,  was  this  : 

I  swore  in  that  suit  tliat  my  brother  was  the  owner,  at*the  advice 
of  Mr.  Wallhridgt; 

And  I  think  the  facts  will  justify  the  assumption  that, 
in  view  of  all  the  circumstances,  a  transfer  was  made  to 
William,  and  so  the  legal  title  placed  where  the  beni- 
ficial  interest  was,  and  ihereby  Oeorge  was  in  a  position 
honestly  and  truthfully  to  testify  that  he  had  no  pe^ 
sonal  interest  in  the  matter,  and  so  was  not  interested 
in  the  result  of  the  suit.  That  this  was  so,  is  some- 
what corroborated  by  the  fact  that  neither  of  the  Defen- 
dants called  Mr.  Lewis  Wallbridge,  who  must  have 
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known  exactly  what  the  transaction  was,  for  Oeorge      1^79 
says :  tItlob 

The  answer  in  the  Canniff  suit  was  made  at  the  advice  of  Mr.      "vVArx- 
LeufU  Wallbridge'j  bridob. 

And  strongly,  by  the  direct  evidence  of  Oeorge,  who, 
speaking  of  the  litigation  in  1851,  says  : 

The  facts  at  the  time  were  much  fresher  in  my  memory  then  than 
they  are  now.  I  was  also  examined  as  a  witness  before  the  Court  at 
Toronto.  The  evidence  I  then  gave  was  true,  to  the  best  of  my  . 
belief.  I  swore,  in  that  suit,  that  my  brother  was  the  owner,  by  the 
advice  of  Mr.  Wallhridge.  I  swore,  in  that  suit,  if  my  brother  was 
living,  I  had  no  interest ;  if  dead,  I  would  be  interested  as  his  heir-at- 
law; 

And  more  strongly  by  the  sworn  statements  of 
Oeorge,  made  so  far  back  as  1862  and  1866,  when  the 
facts,  he  says,  were — and  we  well  know  must  have 
been— so  much  fresher  in  his  memory. 

On  the  22nd  November,  1852,  he  went  before  the 
Court  in  the  suit  of  Canniff  v.  Taylor  as  the  avowed 
agent  of  William  Taylor,  and  so  expressed  to  be  on  the 
face  of  the  answer,  and  as  such  agent  defended  the  suit 
and  caused  to  be  put  in  William's  answer  these  words 
(to  the  truth  of  which  he  swore),  viz. : 

Defendant  (  William')  by  his  agent,  applied  for  and  obtained  the 
deed  of  said  land  from  the  College  and  paid  the  balance  of  principal 
and  interest  due  the  College  thereon,  as  he  humbly  submits  and  in 
sists  he  had  a  perfect  right  to  do. 

It  is  true,  on  29th  June,  18Y4 — 22  years  after — in 
paragraph  S  of  his  answer  in  this  suit,  he  is  made  to 
swear  : 

I  defended  the  (7annt/f  suit,  not  as  agent  and  attorney  for  Plaintiff, 
but  on  my  own  behalf,  as  the  person  beneficially  interested  in  the 
lands. 

And  this  statement  of  William's  interest  is  put 
forward,  not  only  in  the  face  of  the  answer  in  the 
Canniff  suit,  but  of  his  sworn  deposition  made  on  the 
16th  May,  1856,  in  which  he  says : 
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I  say,  if  my  brother  is  dead,  I  have  an  interest  in  the  suit ;  if  he  is 
not  dead,  I  have  no  interest.    At  present,  I  am  not  aware  he  is  dead. 

And  again  : 

After  the  last  assignment  was  made  to  William^  I  made  the  pay- 
ment on  the  said  half  lot  No.  8  to  the  College  (£148),  and  obtained 
the  deed  for  the  Defendant  (William),  and  in  the  Defendant's 
(Williani'a)  name. 

I  think  I  am  bound  to  give  credence  to  these  sworn 
statements,  made  in  1852  and  1856,  in  preference  to 
those  made  in  1874  and  later. 

There  are  other  circumstances  in  the  case  which  tend, 
with  considerable  force,  to  confirm  the  view  that 
William  was  the  owner,  in  addition  to  the  fact  stated 
by  George  that  William  had  made  several  payments  to 
the  College,  which  statement  would  seem  to  be  accurate, 
from  the  fact  that  the  balance  paid  on  14th  April,  1^51, 
on  account  of  principal  and  interest  (<£128  lOs.),  to- 
gether with  what  the  mother  would  seem  to  have  paid, 
would  not  cover  the  amount  of  the  purchase-money 
and  interest ;  and  it  is  not  pretended  that  Greorge  or 
Wallbridge  (it  they  paid  anything)  paid  more  than  the 
amount  mentioned  in  the  receipts.  The  circumstances 
to  which  1  refer  are  connected  with  the  power  of  at- 
torney and  deed  made  under  it.  The  power  of  attorney 
appears  to  me  wholly  at  variance  with  Mr.  Wallbridge' s 
contention.  His  connection  with  the  land  he  states 
thus  : 

Oeorge  Taylor  told  me  he  had  a  pre-emption  for  the  purchase  of 
certain  lands  from  the  College.  He  wanted  me  to  furnish  the  money 
and  to  take  a  half  interest  in  the  land. 

And  as  to  the  power  of  attorney,  he  says : 

George  had  a  power  of  attorney  from  William.  He  got  it  at  my 
suggestion.    I  advised  him  to  do  this  to  get  my  share  of  the  land. 

To  accomplish  this,  George  would  require  simply  an 

authority  from  Wiliiam  to  convey  the  dry  legal  estate. 

This  power  neither  recognizes  any  interest  of  George 
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in  the  land,  nor  does  it  give  any  direct  authority  to 
convey  such  legal  estate  ;  on  the  contrary,  it  authorizes 
Oeorge  to  do  under  it  what,  if  Mr.  Wallb  ridge  is  correct, 
it  was  never  contemplated  he  should  do,  viz.,  "  to  sell " 
this  land.  But  it  is  not  confined  to  this  land  ;  it  gives 
Oeorge  a  general  power  to  act  as  his  attorney  in  the 
sale  or  leasing  of  any  lands  of  which  he  ( William)  was 
owner  in  the  Province  of  Canada, 

Thus,  whilst  the  inconsistency  of  the  writing  with 
the  statement  of  Mr.  Wallbridge  is  established  on  the 
one  hand,  its  consistency  with  the  property  being 
William^ s  is  made  apparent  on  the  other. 

Looking  at  the  deed  to  Wallbridge,  executed  under 
this  power,  we  find  the  view  that  the  land  was  the 
property  of  William^  I  think,  still  further  strengthened. 
If  the  property  was  really  George's  and  had  been  put 
in  William's  name,  and  behind  his  back,  for  the  sole  pur- 
X>ose  of  accommodating  George  and  saving  him  from 
X)Ossible  ulterior  consequences,  and  authority  had  been 
obtained  to  use  William's  name  merely  to  vest  in  Mr. 
Wallbridge  his  share,  why  did  Mr.  Wallbridge  insert,  or 
permit  to  be  inserted,  in  the  deed,  made  only  for  the  pur- 
X>ose  of  divesting  a  trustee  of  a  bare  legal  estate,  and 
vesting  it  in  his  cestui  que  trust,  or  his  assignee,  cove- 
nants on  the  part  of  William  for  seizin,  good  right  and 
title  to  convey,  quiet  possession,  freedom  from  incum- 
brances, and  for  further  assurances.  Surely,  all  this  in- 
dicates that  the  power  of  attorney  was  intended  to 
accomplish  more  than  Mr.  Wallbridge  would  lead  us  to 
suppose,  and  the  doings  of  George  under  it  show 
plainly  that  he  did  not  so  consider  it,  for  he  appears  to 
have  sold  and  conveyed  under  its  authority  other  lands 
with  the  full  knowledge  of  Wallbridge,  who  says  : 

I  knew  that  George  was  selling  lots  on  the  hill  under  power  of 
attorney  obtained  from  William,  George  received  the  monies.  I 
saw  the  monies  paid  to  him. 
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and  corroborates  with  mucli  force  the  contention  of 
William,  who,  in  his  bill,  alleges  that  the  power  of  at- 
torney was  by  him  executed  while  in  California  and 
sent  to  the  Defendant,  George  Taylor,  to  enable  him  to 
act  as  trustee  and  agent  for  him,  the  Plaintiff,  in  the 
management  and  sale  of  the  said  lands  and  premises 
therein  mentioned  ;  and  who,  in  his  evidence,  on  10th 
November,  1874,  says : 

I  gent  him  the  power  of  attorney  because  he  ask^d  me  for  it 
When  I  gave  him  the  power  of  attorney,  I  don^t  know  that  I  thought 
he  would  sell  it.  I  thought  it  being  a  wood  lot  he  might  want  it  to 
enable  him  to  take  care  of  it. 

And  which  is  by  no  means  inconsistent  with  the 
statement  of  George  that : 

The  reason  he  (Plaintiff)  sent  me  the  power  of  attorney  was  be- 
cause he  was  in  debt.  I  wrote  him,  I  think,  for  the  power  of  attorney. 

And  the  conveyance  under  it,  not  being  such  an  in- 
strument as  a  bare  naked  trustee,  and  one  made  so 
without  his  knowledge  or  consent,  ought  to  be  called 
on  to  execute ;  but  on  the  contrary,  the  power  of  attorney 
and  the  deed  under  it  being  just  such  instruments  as  a 
purchaser  for  value  would  naturally  look  for  from  a 
vendor  selling  on  his  own  account  in  his  own  right,  is 
it  not  a  legitimate  inference  that  the  title  was  as  the 
documents  thus  indicate  ?  I  may  here  say,  with  refer- 
ence to  this  power  of  attorney,  I  cannot  agree  with  an 
obser\'ation  of  one  of  the  learned  Judges  in  the  Court 
below  that  the  transactions  of  April,  1851,  though 
effected  in  the  absence  and  without  the  knowledge  of 
the  Plaintiff,  "  were  promptly  communicated  to  him." 

I  cannot  discover  one  tittle  of  evidence  that  there  wa5, 
with  the  x>ower  of  attorney,  transmitted  any  particulars 
whatever.  George  does  not  say  he  wrote  the  particu- 
lars, and  Wallbridge  says  he  never  wrote  to  him,  and 
the  power  itself,  for  the  reasons  I  have  assigned,  atfonis, 
to  my  mind,  strong  evidence  that  such  was  not  the  case. 
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or,  if  they  had  been,  a  power  consistent  with  the  trans- 
action would  have  been  transmitted  for  execution  by 
William. 

The  same  learned  Judge  assumes  that  the  power  of 
attorney  was  drawn  in,  and  sent  from,  California ;  he 
says  the  instrument  contains  internal  evidence  of  having 
been  prepared  abroad.  Our  attention  has  not  been  called 
to  any  such  evidence,  and  the  evidence  in  this  case  is 
directly  the  reverse.  Mr.  Wallbridge  makes  it  apparent 
that  this  power  of  attorney  was  drawn  in  Canada^  for 
he  says  : 

And  the  power  of  attoney  was  sent  to  be  executed  at  my  sugges- 
tion. 

And  a^n  he  says  : 

I  never  wrote  to  Mr.  Taylor ;  I  was  instrumental  in  having  i>ower 
of  attorney  sent  to  him. 

And  William  says : 

I  sent  $1,000  to  him  (^George)  in  1851,  when  be  sent  the  power  of 
attorney. 

And  he  ( William)  says : 

I  don^t  know  where  the  power  of  attorney  was  drawn. 

Which  he  must  have  known,  if  George  had  not 
sent  it  to  him  to  be  executed,  and  if  he  had  had 
it  prepared  in  California.  I,  therefore,  much  prefer 
adopting  the  conclusion  I  have  suggested,  as  being 
perfectly  reasonable  and  natural  and  involving  no 
imputation  of  impropriety  on  any  person,  supported, 
as  I  think  it  is,  by  evidence  direct  and  indirect, 
rather  than  the  suggestions  of  either  George  or  Mr. 
Wallbridge,  which  are,  to  my  mind,  the  very  re- 
verse. I  have  dwelt  at  this  very  great  length  on  this 
branch  of  the  case,  because  I  think  it  the  turning 
point. 

Assuming,  then,  that  William  was  the  beneficial  as 
well  as  the  legal  owner,  was  there  a  valid  and  binding 
sale  and  transfer  by  William  to  Wallbridge  ? 
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It  has  been  much  pressed  on  Mr.  Wdllbridge's  behalf 
that  the  balance  due  the  College  was  paid  by  him.    It 
is  quite  impossible  to  say  with  any  degree  of  reasonable 
certainty  who  actually  advanced  the  money  to  pay  the 
balance  due  the  College.     William  did  not  do  it  per- 
sonally, though,  if  George's  statement  is  true,  William 
had  made    two  or  three    payments  to  the    College. 
George,  William  says,  (and  it  is  not  disputed)  was  the 
sole  manager  of  his  property  in  this  country  ;  and  it  is 
not  disputed  that  he  sold  property  of  William^ s  to  a  very 
large  amount,  and  it  is  obvious  that  large  sums  from 
this  source,  belonging  to  William^  must  have  been  from 
time  to  time  in  his  hands,  an  account  of  which,  though 
written  for,  TTiV/tam  could  never  obtain  ;  in  addition  to 
which,  William  appears  to  have  remitted  George  1 1,000 
from  California  with  the  power  of  attorney,  but  there 
is  no  evidence  that  he  appropriated  any  of  these  funds 
to  pay  this  balance,  unless,  indeed,  such  an  inference 
could  be  drawn  from  the  statement  in  the  answer  in 
the  Canniff  suit,  which  George  swore  was  true  : 

That  this  Defendant  iWUliam)  by  his  agent,  applied  for  and 
obtained  the  deed  of  the  said  land,  and  paid  the  balance  of  principal 
and  interest  due  to  the  Ck)1loge,  as  he  humbly  submits  he  had  a  per 
feet  right  to  do. 

If  William,  by  his  agent,  did  pay,  and  that  agent  had 
funds  belonging  to  William  in  his  hands,  the  presump- 
tion would  not  be  very  violent,  that  the  payment  was 
made  from  such  funds.  Both  George  and  Wallbridge, 
with  equal  positiveness  in  some  statements,  and  eqnal 
doubtfulness  in  others,  claim  to  have  paid  it.  But,  it 
seems  to  me  impossible  to  discover  from  their  contra- 
dictory and  conflicting  statements,  whose  money  went 
to  the  College.  It  is  useless  to  go  through  or  comment 
on  all  these  different  inconsistent  statements  as  to  the 
payment  of  the  money.  As  everything  connected  with 
this  payment,  apart  from  the  papem^  rests  on  the  evid- 
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ence  of  George  and  Wallbridge,  it  is  only  necessary,  to 
show  how  very  unreliable  this  evidence  is  (no  doubt 
from  failure  of  memory),  to  read  from  Wallbridge's 
testimony.     He  says : 

I  paid  it  to  George  Taylor.  I  made  no  entry  of  it.  I  knew  that 
Taylor  swore  he  paid  the  money.  I  think  I  paid  Oeorge  Taylor  on 
account  of  this  land.  I  can't  remember  what  I  paid.  I  think  I  paid 
him  £215 — the  consideration  money  in  the  deed.  I  think  Mr.  Taylor 
got  my  brother  Lewis  to  send  the  money  to  the  College.  It  may 
have  been  my  money ;  my  impression  is  it  was,  but  it  is  so  long  ago 
that  1  can't  remember  distinctly. 

But  by  whomsoever  advanced,  the  direct  testimony 
of  Oeorge  and  the  written  documents  show  it  was  trans- 
mitted to  the  College  by  George^  for  and  on  account  of 
William,  for  the  purpose  of  obtaining  for  him  the  deed, 
and  that  the  College  so  understood  it  is  plain,  for  the 
Bursar,  in  his  letter  to  George  enclosing  the  receipt  for 
the  money,  says : 

The  deed  will  be  made  out  and  forwarded  to  William  Johnson 
Taylor  as  soon  as  possible. 

If,  then,  the  property  really  belonged  to  William,  I 
am  at  a  loss  to  understand  how  it  can  be  successfully 
contended  that  the  sale  or  arrangement,  whatever  it 
was,  between  George  and  Wallbridge,  and  the  transfer, 
under  the  power  of  attorney  in  evidence,  to  give  it  effect, 
can  be  held  to  bind  William  or  divest  him  of  his  interest 
in  the  property. 

The  entire  transaction  was  between  George  and 
Waflbridge,  not  in  reference  to  William's  property, 
but  in  reference  to  property  they  both  assumed  to  be- 
long to  George,  and  in  which,  as  they  put  their  whole 
case,  William  had  no  beneficial  interest.  On  what 
principle  can  such  an  attempted  sale  of,  or  bargain  for, 
George's  supposed  interest  or  property  be  now  turned 
into  or  sustained  as  a  sale  of  William's  property? 
Wallbridge  purchased,  and  George  sold  half  of  his 
(George's)  interest  in  the  land.    Neither  George  nor 

43 


1879 


Tatlob 

V. 

Wall- 

BRIDOB. 


M  SUPREME  COURT  OF  Cj 

1879  Wallbridge  pretends  to  say  that  Gt» 
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„*■  any  interest  of  WilUam's.  Both  n 
taoMM.  repudiate  now,  that  William  had  u 
to  dispose  ot  but  acted  throogho 
dncted  their  defence  to  this  action, 
that  William  had  no  beneficial  intei 
In  his  answer,  Wallbridge  claim< 
purchaser  for  value,  but.  if  his  evid 
not  of  William'x,  but  of  George's,  in 
'transactions  between  George  and  1 
reference  to  William's  interest,  it  se 
ble  the  transactions  could  stand. 
Wallbridge  cannot  be  separated  ;  tl 
beyond  all  doubt,  that  George  was 
not  only  under  the  advice,  bat,  it  i 
under  the  direction  of  Wallbridge  i 
partner,  and  that  they  were  cogni 
connected  with  the  land,  and  not  oi 
trolled  their  doings  in  relation  ' 
George  himself.  It  would  be  a  us 
to  go  through  the  evidence,  in  del 
Wallbridge,  and  point  out  the  eztrs 
fold  variances  and  inconsistencies,  < 
when  this  alleged  sale  took  place,  i 
or  the  alleged  consideration.  Some 
by  briefly  referring  to  a  few  irrecoi 
Wallbridge  alleges  the  sale,  or  a 
was  before  titie  assignment  from  i 
William  says  it  was  after  litig 
which  was  after  the  deed  from 
written  paper  which  contains,  Wdl 
ment,  and  is  signed  by  both  Oeor^ 
and  is  in  Wallbndge's  handwriting 
185S,  more  than  2  years  after  the  de 
which  ia  dated  24th  April,  1851.    B 
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was  no  writing  in  relation  to  it— that  the  whole  was 
verbal  between  him  and  George.  The  agreement  in 
his  own  handwriting,  and  signed  by  him,  is  as  follows : 

7th  July,  1853. 
Beceived,  from  Adam  H.  Wallhridge,  the  sum  of  £90  5s.  0(1.  on  ac- 
comit  of  purchase  of  one  half  lot,  No.  8,  in  the  second  concession  of 
the  Township  of  Thurloto  and  County  of  Hastingsj  which  I  have 
agreed  to  sell  to  him  for  two  hundred  and  fifteen  pounds,  said  Wall- 
bridge  to  bear  one  half  of  the  expense  of  the  suit  now  going  on  respect- 
ing said  half  lot  in  the  Court  of  Chancery  and  Queen's  Bench,  the 
remaining  iive  hundred  dollars  to  be  paid  this  Fall.  If  the  suit  in 
Chancery  does  not  terminate  successfully,  then  each  party  to  sus- 
tain half  the  loss,  and  said  Wallbridge  is  not  then  to  pay  five  hun- 
dred dollars. 

(Signed),  G.  Taylor. 

(Signed),  Adam  H.  Wallbridok. 

Wallbridge  says  the  consideration  was  what  he  paid 
the  College,  and  that  he  made  no  entry  of  what  he 
paid.     George  says : 

My  agreement  with  Wallbridge  had  not  been  made  before  the 
proceedings  were  conmienccd.  It  was  after  the  proceedings  had 
commenced,  and  I  had  got  disheartened  about  the  costs  that  I  mado 
the  arrangement  with  Wallbridge, 

And  after  the  written  agreement  is  brought  to  light, 
which  is  dated  7th  July,  1853,  and  shows  an  entirely 
different  transaction  from  any  one  of  those  put  forward 
by  George  or  Wallbridge,  he  says  : 

I  think  the  bargain  was  made  before  the  deed  was  obtained  from 
the  C!ollege,  and  long  before  this  document  seems  to  be  signed.  I 
have  no  recollection  whether  this  contains  the  bargain  between  us. 
I  have  no  recollection  that  he  was  to  pay  me  $jOO  the  next  Kail. 
It  is  in  A.  H  Wallbridge s  handwriting.  I  d'-n't  know  whether  I 
received  the  money  mentioned  in  the  document. 

Though  he  had  before  stated  "  I  think  the  agree- 
ment or  contract  with  Defendant  was  in  writing;" 
that  he  had  a  copy  at  home,  and  had  it  the  previous 
night ;  that  it  was  then  at  home,  and  that  the  agree- 
ment related  to  this  land. 

And  when  produced,  he  says : 
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The  paper  writing  now  produced  and  shown  me  is  the  written 
agreement  with  Defendant,  Wallbridge,  and  myself.  It  is  signed 
by  Mr.   Wallbridge  and  myself. 

Wallbridge  says : 

I  think  the  bargain  was  made  with  George  Taylor  about  a  month 
or  six  weeks  before  the  deed  issued  from  the  College.  No  liti- 
gation was  going  on.  I  made  the  bargain  with  George  Taylor  before 
money  was  sent  to  College.  My  bargain  with  George  Taylor  was, 
that  I  was  to  pay  the  College  and  indenmify  him  against  all  costs  of 
suit  that  might  be  brought  against  him  respecting  the  land,  and  I 
was  to  get  half  the  land.  *  *  I  do  not  think  there  was  any 
memorandiun  in  writing.  The  litigation  took  place  after  the  deed 
was  obtained  from  the  College. 

At  another  time,  he  says : 

I  paid  a  balance  of  a  note  to  Filliier  to  make  up  the  amount  of 
difi'erence  between  the  money  I  paid  the  College  and  the  money 
going  to  Taylor.  In  making  up  the  account  I  took  the  amount  of 
the  College  money  and  the  amount  Taylor  had  paid  on  chanceiy 
suit,  and  paid  the  balance  on  the  FUliier  claim.  I  never  searched 
my  Bank  account  to  see  how  I  paid  the  money  to  Taylor, 

Again,  he  says : 

[  paid  the  money  that  went  to  the  College.  I  paid  it  to  George 
Taylor,  1  made  no  entry  of  it.  I  think  I  paid  George  Taylor  money 
on  account  of  this  land.  I  can't  remember  what  I  paid.  I  think  I 
paid  him  £215,  the  consideration  money  in  the  deed. 

George  says : 

Mr.  Wallbridge  paid  me  no  money  for  the  half  he  got.  I  conveyed 
the  whole  lot  to  him,  and  he  conveyed  back  the  half  to  me.  This 
was  done  at  Wallbridge^ 8  advice.  I  do  not  think  the  money  to  pay 
the  College  was  furnished  by  Defendant  (  Wallbridge,)  My  remem- 
brance is  that  I  furnished  it  myself. 

And  on  16th  May,  1856,  he  swears : 

The  amount  I  paid  to  the  College  was  about  £145. 

The  written  paper  shows  the  payment  to  have  been 
on  the  Tth  July,  1853,  and  for  £90  5s.  Od.,  instead  of 
£143  7s.  Id.,  the  amount  paid  the  College.  Both  say 
nothing  remained  to  be  paid.  The  paper  says  $500  wtf 
still  to  be  paid  ;  and,  if  Wallbridge^ s  aocoont  is  oonect. 
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he  paid  the  money  in  1851 ;  made  no  entry  of  it ;  had 
no  writing  to  evidence  his  payment  or  his  agreement 
in  reference  to  this  land,  arid,  therefore,  must  have  con- 
tinued in  that  position  till  29th  December,  1856. 

Then,  as  to  this  bond  fide  purchase  for  value,  it  is 
difficult  to  understand  how  any  prudent  business  man 
of  ordinary  capacity  could  make  so  large  a  purchase, 
and  on  such  unusual  terms,  and  pay  so  much  money 
on  account  of  it,  and  make  no  entry  of  any  such  pay- 
ment ;  take  no  written  memo,  of  the  agreement,  or  the 
terms  of  a  transaction  of  so  exceptional  a  character, 
and  which  the  law  required  to  be  in  writing  to  be 
binding  and  effective,  and  which  could  not  be  com- 
pleted for  an  indefinite  period,  and  so  continue  for  years 
without  any  binding  agreement,  receipt,  voucher  or 
inditia  of  title,  or  payment  of  any  kind,  or  even  any 
entry  in  his  own  books  ;  nor  is  it  easy  to  be  under- 
stood how  Defendants,  in  the  position  these  parties 
were — their  minds  so  much  at  variance  as  to  the  parti- 
culars of  this  transaction — should  appear  before  the 
Court  without  having  examined  their  books  and  cash 
and  bank  accounts,  and  exhausted  all  other  means  of 
information  calculated  to  sustain  their  contention.  If 
they  had  such  means  of  information,  and  did  not  choose 
to  resort  to  them  ;  or,  if  they  had  no  such  entries  and 
no  such  accounts,  no  documents,  no  books  to  refer  to, 
they  cannot  complain,  if  a  transaction  conducted  so  out 
of  the  usual  and  ordinary  course  of  business,  and  left  to 
rest  on  evidence  so  unsatisfactory,  is  not  accepted. 

But  taking  Wallbridge's  contention  in  a  way  the 
most  favorable  to  him,  he  has  no  case.  The  power  of 
attorney  gave  no  authority  to  Oeorge  to  make  any  one 
of  the  various  arrangements  spoken  of  by  Oeorge  and 
Wallbridge,  and  certainly  gave  no  authority  to  give 
effect  to  an  arrangement  entered  into,  as  Wallbridge 
I>er8i8ts  in  saying,  not  only  before  the  title  came  to 


1879 
Taylor 

V. 

Wall- 

BRIDOB. 


654  SUPEBMB  COUKT  OF  CANADA,      (TOK  H. 

1879      William  from  the  College,  but  before  Oeorge  assigned 

Taylor    ^^  William,  and,  therefore,  long  before  Oeorge  had  any 

^'        authority  from  William  to  interfere  with  or  dispose  of 
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whole  land  to  Wallbridge,  or  authority  to  Wallbridge 

to  re-convey  half  to  George, 

But  if  the  sale  was  in  other  respects  unobjectionable, 
the  transaction,  it  seems  to  me,  could  not  stand. 
An  attorney  or  trustee  for  sale  is  entirely  disabled 
from  purchasing  the  trust  property.  If  George,  and 
Wallbridge  as  attorney  under  him,  were  acting  for 
William  in  securing  the  title,  in  recovering  posses- 
sion and  effecting  a  sale  of  this  property  for  Wil- 
Ham,  they  could  not  sell  the  property  on  William's  be- 
half to  themselves.  The  rule  is  now  universal,  that 
however  fair  the  transaction,  the  cestui  que  trust  is  at 
liberty  to  set  aside  the  transaction  and  take  back  the 
property.  The  law  simply  will  not  allow  a  man  to  be 
at  the  same  time  a  seller  and  a  buyer ;  therefore,  any 
one  intrusted  with  the  sale  of  another's  property,  who 
directly  or  indirectly  becomes  the  purchaser,  commits, 
ipso  factOf  so  iar  a  fraud  in  the  eye  of  the  law  that  the 
owner  may,  at  his  election,  avoid  such  sale. 
In  McPherson  v.  Watts  (1),  Lord  Cairns,  Ch.,  says : 

It  is  here  that  the  pointed  observations  by  Lord  St  Leonards,  in 
this  House,  in  the  case  of  Lewis  v,  Hillman  (2),  become  so  reiy 
material.  They  were  not  observations  laying  down  any  new  rule  of 
law,  for  the  same  principles  had  already  been  applied  in  nmneroos 
cases,  but  what  Lord  SU  Leonards  said  in  that  case,  was  this :  Take 
the  case  of  a  sale  of  any  kind,  which  is  so  fair,  so  reasonable  as  to 
price,  so  entirely  free  from  anything  else  that  is  obnoxious,  as  to  be 
capable  of  being  supported,  yet,  if  there  has  entered  into  that  ssle 
this  ingredient,  that  the  client  has  not  been  made  aware  that  the 
real  purchaser  is  his  law  agent— if  the  purchase  has  been  made  in 
the  name  of  some  other  person  for  that  law  agents— that  is  a  sale 
which  cannot  be  supported.    My  Lords,  so  say  I  here.    Assume,  if 

(1)  L.  R.  3  App.  Caa,  263.  (2)  3  H.  L.  607— (>30. 
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you  please,  that  in  every  respect  as  to  price,  and  as  to  all  other 
things  connected  with  the  sale,  this  was  a  sale  which  might  have 
been  supported  had  the  McPheraon  family  been  told  that  Watt  was 
the  purchaser  ;  in  my  opinion,  it  cannot  be  supported  from  the  cir- 
cumstance that  that  fact  was  not  disclosed  to  them. 

The  defence  of  the  Statute  of  Limitations  is  raised  by 
the  Defendant's  answer. 

Chief  Justice  Haggarty  says  it  was  conceded  by 
the  Bespondent,  the  Defendant,  on  the  argument,  that 
the  Statute  of  Limitations  had  no  application  to  this 
case  as  a  bar  or  otherwise,  and  I  understood  it  was  so 
admitted  on  the  argument  before  this  Court,  but  as 
some  doubts  have  been  expressed  on  this  point,  it  is 
necessary  for  me  to  show  why  I  think  the  Plaintiff's 
claim  is  not  so  barred. 

Oeorge  says : 

I  dispossessed  Canniff,  and  I  went  into  possession  ;  I  cannot  tell 
when. 

The  means  by  which  he  dispossessed  Canniff  was 
the  suit  against  Fairman  (Canniff^s  tenant),  consequently 
it  must  have  been  after  the  date  of  that  judgment — 
27th  November,  1856 — that  he  went  into  possession. 

Wallbridge  says  the  land  was  in  possession  of 
Osborne  (Canniff's  tenant)  when  the  deed  was  obtained 
from  the  College. 

Oeorge  is  examined  the  15th  May,  1856,  and  says  : 

1  brought  an  ejectment  against  Plaintiff,  Canniff,  in  my  brother's 
name,  by  the  advice  of  Wallbridge.  The  action  of  ejectment  was 
brought  in  1853 ;  that  was  staid  by  iiijunction.  Canniff  is  still  in 
possession. 

The  deed  from  W.  J.  Taylor  by  his  attorney,  Oeorge^ 
to  A.  H,  Wallbridge,  is  dated  the  29th  December,  1866, 
and  the  bill  was  filed  in  this  cause  on  the  25th  April, 
1874.  I  cannot  conceive  how  he  can  claim  a  i>os8e8- 
sory  interest  in  this  land  before  the  date  of  the  deed  to 
him,  and  before  he  had  any  possession,  actual  or  con- 
structive, and  as  the  judgment  in  ejectment  against 
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Fairman,  who  held  under  Canni^  hostile  to  all  parties, 
was  signed  on  the  27th  November,  1S56,  and  this  was 
the  first  litigation  brought  in  the  name  of  William 
Taylor,  s&  A.  H.  Wallbridge  says  by  him,  to  get  the 
possession,  and  under  which  possessfon  was  obtained, 
how  then  can  he  claim  a  title  by  possession  before 
the  possession  was  acquired?  From  all  this,  it  is 
abundantly  clear  that  neither  Wallbridge  nor  Otorgt 
had  20  years  possession ;  so  this  defence  fails. 

But  it  has  been  urged  that  the  Plaintiff  has  ac- 
quiesced in  the  sale,  and  by  lapse  of  time  is  now 
estopped  from  disputing  the  validity  of  the  sale 
under  the  x>ower  of  attorney.  As  there  never  was 
any  sale  of  William's  interest  in  this  proi)erty,  it  is 
somewhat  difficult  to  understand  how  the  doctrine 
of  acquiescence  is  to  be  applied  to  a  case  of  this 
kind ;  but  suppose  it  applicable,  I  am  by  no  means 
prepared  to  dispute  that,  while  in  cases  of  ex- 
pressed trust  by  act  of  the  parties  no  time  will  be  a 
bar,  acquiescence  for  a  long  time  in  an  improi>er  sale 
may  disable  a  person  from  coming  into  a  Court  of 
Equity  to  set  it  aside.  I  am,  nevertheless,  at  a  loss  to 
conceive  how  it  can  be  claimed  there  was  any  such 
acquiescence  in  this  case.  Lapse  of  time  can  only 
commence  to  run  from  the  discovery  of  the  circum- 
stances— until  such  discovery,  or  until  such  reasonable 
notice  of  what  has  happened  has  been  given  to  the 
party  injured,  as  to  make  it  his  duty,  if  he  intends  to 
seek  redress,  to  make  enquiry  and  to  ascertain  the  cir- 
cumstances of  the  case.  No  man  can  be  supposed  to 
acquiesce  in  that  of  which  he  was  in  entire  ignorance. 
What  are  the  circumstances  under  which  we  are  asked 
to  find  an  acquiescence  in  this  case  ?  The  property 
being  the  property  of  William,  then  absent  from  the 
country,  was,  with  other  large  property,  placed  by  him 
in  the  charge  of  George^  and  Qeorge  employed  a  solid- 
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tor  to  assist  him  in  the  management  and  litigation 
connected  with  the  property.  William  appears,  from 
time  to  time,  to  have  striven  to  obtain  a  knowledge  of 
the  state  of  his  property  and  the  doings  of  his  agent,  by 
writing  for  money  and  information  which  he  was  cer- 
tainly entitled  to,  but  which  he  appears  to  have  sought 
in  vain,  for  it  is  not  pretended  that  the  one  or  the  other 
was  ever  sent  him.  In  this  state  of  ignorance  as  to  his 
affairs,  he  appears  to  have  returned  in  October,  1873, 
and  then  finds,  that  while  absent,  the  deed  had  been 
obtained  in  his  name,  actions  at  law  and  equity  had 
been  brought  in  his  name,  and  as  the  result  of  such 
litigations,  x>ossession  of  the  property  had  been  obtained 
in  his  name  ;  but  instead  of  all  this  being  done  for  his 
benefit,  he  finds  that  his  agent  and  his  attorney  in  such 
litigations  repudiate  his  right  and  his  title,  and  setting 
up  a  right  in  his  agent,  had  under  color  of  a  sale,  not  of 
his  (William's)  interest,  but  of  an  alleged  interest  of 
Charge,  his  agent,  divided  the  property  between  them- 
selves, by  Oeorge  conveying  the  whole  to  Wallbridge, 
under  an  authority  from  William  to  George  to  sell  his 
( William's)  property,  and  Wallbridge  re-conveying  half 
back  to  Oeorge. 

This  would  appear  to  be  the  first  intimation  that  the 
principal  had  of  any  act  or  deed  by  his  agent  or  attorney 
inconsistent  with  his  interest  or  their  duty.  On  the 
25th  April,  six  months  after  discovering  the  position  of 
his  property,  he  files  this  bill.  Can  it  be  said  there  has 
been  laches,  delay,  or  acquiescence ;  on  the  contrary,  I 
think  there  has  been  the  greatest  promptitude  after  the 
facts  appear  to  have  come  to  his  knowledge  upon  which 
the  supposed  acquiescence  is  founded. 

But  it  has  been  argued  that  as  the  deeds  from  him 
to  Wallbridge^  and  from  Wallbridge  to  Oeorge^  were 
on  record,  he  could  have  discovered  the  trans- 
actions.    This,  to    me,   is   simply  a  monstrous  pro- 
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position,  as  applied  to  an  absent  person  who  leaves 
an  accredited  agent  behind  him  to  look  after  his 
property  in  his  absence,  which  agent  employs  an 
attorney  to  assist  him  and  represent  his  principal  in 
Court  and  out,  both  of  whom  he  had  a  perfect  right  to 
expect  were  guarding  his  interest,  and  not  invad- 
ing his  rights,  and  both  of  whom  well  knew  that  in 
his  absence  any  examination  of  the  records  by  him  was 
simply  impossible.  To  hold  that  the  improper  acts  of 
agents  or  attomies,  under  the  authority  confided  to 
them,  are  to  be  considered  as  acquiesced  in,  because 
their  principal  does  not  cause,  during  his  absence,  a 
constant  supervision  to  be  kept  over  them,  would  be 
to  enunciate  a  principle  I  have  never  yet  heard  pro- 
pounded, and  which,  I  humbly  think,  would  entirely 
weaken,  if  not  overturn,  those  principles  by  which  the 
relation  of  principal  and  agent  and  attorney  and  client 
are  governed. 

Though  very  unwilling  to  differ  from  the  majority 
of  the  Court  of  Appeal  of  Ontario,  for  which  Court,  I 
need  not  say,  I  have  the  very  highest  respect,  I  caniK>t 
avoid  the  conclusion  that  the  decree  of  Vice-Ghancellor 
Proudfoot  was  right,  and  that  his  decision  ought  not 
to  have  been  reversed. 

I,  therefore,  think  the  appeal  must  be  allowed,  the 
judgment  of  the  Court  of  Appeal  of  Ontario  reversed, 
and  the  decree  of  Vice-Chancellor  Proudfoot,  dated  6th 
March,  1876,  affirmed,  with  the  costs  of  this  appeal, 
and  the  costs  of  the  re-hearing,  and  in  the  Court  of 
Appeal  of  Ontario. 


Strong,  J.: — 


The  Appellant,  by  his  bill,  impeaches  a  transactioii 
which  took  place  in  the  year  1851,  the  bill  having  been 
filed  in  1874.  This  lapse  of  time,  though  by  itself,  under 
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the  ciTcumstances  of  the  case,  it  may  have  no  conclu- 
sive effect  as  constituting  either  a  statutory  or  equitable 
bar,  ought,  at  least,  to  induce  the  Court  to  make  every 
fair  and  reasonable  presumption  in  favour  of  the  valid- 
ity of  a  transaction  sought  to  be  avoided  after  such 
gross  delay,  and  to  require  strict  proof  from  the 
Appellant  in  support  of  his  case.  That  the  Respondent 
has  been  prejudiced  in  his  defence  by  the  delay  which 
has  occurred  is  apparent  from  the  fact  that  the  mind 
and  memory  of  his  principal  witness,  George  Taylor^ 
has,  in  this  long  interval,  become  so  impaired  that  his 
recollection  of  the  circumstances  attending  the  original 
bargain  between  himself  and  the  Respondent  is  imper- 
fect and  indistinct. 

The  extraordinary  perversion  of  this  property,  which 
was  originally  a  leasehold  interest,  from  the  destination 
of  it  prescribed  by  the  will  of  John  Taylor,  who  devised 
it  to  be  divided  amongst  his  wife,  his  nephew,  and 
such  of  his  children  as  should  reside  on  the  farm — a 
disposition  with  which  the  dealings  of  his  widow  and 
executrix,  Jane  Taylor^  in  surrendering  the  lease  and 
entering  into  a  contract  of  purchase,  were  entirely  in- 
consistent—calls for  no  explanation  in  this  suit,  for,  as 
the  learned  Chancellor  has  observed  in  his  judgment 
on  the  rehearing,  it  was  not  for  the  interest  of  any  of 
the  parties  litigant  to  call  in  question  this  dealing  with 
the  land  by  Jane  Taylor,  the  executrix,  since  they  all 
claim  under  her  contract  of  purchase  with  Eling's  Col- 
lege. 

The  evidence  shows  sufficiently  that  the  transfer 
of  the  30th  October,  1841,  by  George  Taylor  to  the 
Appellant,  was  for  value.  That  the  consideration  for 
this  sale  was  $50,  both  George  Taylor  and  the  Appel- 
lant agree.  They  differ  as  to  the  fact  of  payment.  The 
Appellant  says  he  paid  his  brother  this  sum.  George 
Taylor  denies  this»  and  in  his  evidence,  both  in  this 
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cause  and  in  the  former  suit  of  Canniff  v.  Taylor,  he 
swears  his  brother  never  did  pay  him.  I  think  the  fair 
inference  from  this  evidence  is  in  favour  of  the  conclu- 
sion, which  was  arrived  at  by  the  majority  of  the  Court 
of  Appeals,  that  no  money  was  ever  paid  by  the  Ap- 
pellant. 

The  assignment  of  the  29th  November,  184*7, 
made  by  the  Appellant  to  George,  purports  on  its  face 
to  have  been  an  absolute  transfer  of  William  Johnston 
Taylor^ s  interest.  There  is  no  evidence  to  show  that  it 
was  made  in  trust,  or  to  enable  George  to  deal  with  the 
property  as  William's  agent,  except  that  of  the  Appel- 
lant himself,  whose  oath  in  this  respect  is  again  contra- 
dicted by  that  of  George.  It  is  true  that  no  valuable 
consideration  was  paid ;  but,  if  I  am  right  in  assuming 
that  the  proof  establishes  that  no  part  of  the  price  of 
the  previous  assignment  to  him  had  been  paid  by 
William,  this  makes  no  difference.  I  deny  the  proposi- 
tion that  a  voluntary  assignment,  such  as  this,  by  itself, 
warrants  the  implication  of  a  resulting  trust  (1)  ;  the 
inference,  on  the  contrary,  strengthened  here  by  the  fact 
that  the  transaction  was  between  persons  in  the  rela- 
tion of  brothers,  is  that  a  gift  was  intended.  But,  even 
if  there  would  be  primd  facie  a  resulting  trust,  the  im- 
plication of  such  a  trust  might  always  be  rebutted  by 
the  surrounding  circumstances. 

Then,  what  have  we  here  ?  A  re-assignment  of  an 
executory  contract  of  sale  under  which  no  money  had 
been  paid  by  the  purchaser,  and  that,  too,  a  sale  of  a 
property  of  which  the  price  contracted  to  be  paid 
appears  to  have  been  the  full  value.  Under  such  cir- 
cumstances, the  fair  presumption  at  this  distance  of 
time,  when  we  find  a  re-assignment  by  the  vendee  to 
the  vendor,  is  that  a  rescission  of  the  contract  was  in- 


(1)  Young  v.  Peachy^  2  AtkinB  254  ;  Ll&yd  Yi  SpUUtt^  2 
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tended  to  be  effected  in  an  informal  manner.  All  the 
assignments  here  are  informal,  and  none  of  them  state 
the  trae  consideration  upon  their  face.  In  the  case  of 
an  ordinary  contract  of  sale,  when  we  find  the  vendee, 
six  years  after  the  contract,  re-assigning  to  the  vendor, 
no  part  of  the  purchase-money  having  been  paid,  and 
the  vendor  swearing  that  an  absolute  assignment  was 
intended,  I  should  think  it  was  out  of  the  question 
that  the  transaction  itself  raised  a  trust  by  implication. 
Then,  this  leaves  it  entirely  a  question  upon  the  evi- 
dence, and,  I  think,  the  weight  of  testimony  is  greatly 
in  favor  of  George  Taylor's  account  of  the  matter.  All 
the  probabilities  point  to  an  intention  merely  to  undo 
the  transfer  of  1841,  so  as  to  revest  the  interest  in  the 
land,  under  the  contract  with  the  College,  in  the  unpaid 
vendor.  It  is  upon  this  part  of  the  case,  the  effect  of 
the  assignment  of  1847,  that,  as  it  appears  to  me,  the 
only  difficulty  arises,  and  I,  at  first,  took  a  different 
view  of  the  result  of  the  evidence.  Subsequent  re- 
consideration has,  however,  led  me  to  take  the  view  I 
have  just  enunciated,  which  is,  I  think,  demonstrated 
to  be  the  correct  conclusion  in  the  admirable  exposition 
of,  and  reasoning  upon,  the  facts  contained  in  the  judg- 
ment of  Mr.  Justice  Patterson. 

Then,  if  the  interest  in  the  land  was  absolutely  vested 
in  George  by  the  assignment  of  1847, 1  feel  no  difficulty 
about  the  proper  result  to  be  attributed  to  the  subse- 
quent transaction,  either  upon  the  facts,  or  as  regards 
the  law  applicable  to  those  facts.  The  evidence  throws 
much  more  light  on  the  facts  connected  with  the 
assignment  of  the  12th  April,  1851,  by  George  to  the 
Appellant,  than  on  the  other  part  of  the  case. 
At  this  date  William  was  in  California^  whither  he 
had  gone  in  1849.  No  communication  was  had  with 
him  relating  to  this  transfer,  and  it  cannot,  therefore, 
be  said  for  a  moment  to  have  had  as  its  basis  any  con- 
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tract  or  agreement  between  the  brothers.  It  was 
entirely  voluntary  on  the  part  of  George^  and  was  made, 
as  stated  by  Mr.  Wallbridge^  at  his  suggestion,  for  reasons 
which  he  gives.     He  says  : 

By  taking  the  deed  from  the  College,  I  thought  Canniff  might 
prosecute  for  taking  a  title  in  litigation.  The  litigation  I  meant 
that  was  to  be  avoided  by  taking  the  deed  from  the  College  to 
William^  was  the  qui  tarn  action  against  George  Taylor, 

At  the  date  of  these  transactions,  in  1851,  the  penal 
clauses  of  the  Statute  of  Maintenance  (1)  were  in  foU 
force,  and  many  qui  tarn  actions  for  penalties  incurred 
by  dealing  with  lands  in  litigation,  or  the  titles  of 
which  were  in  dispute,  had  been  upheld,  some  under 
circumstances  of  peculiar  hardship,  considerations 
which  soon  afterwards  led  to  a  legislative  enactment 
repealing  those  clauses.  Much  alarm  and  anxiety  in 
dealing  with  land  in  any  way  in  litigation  or  dispute, 
although  under  circumstances  to  which  the  Statute 
could  not  apply,  was,  as  will  be  remembered  by  those 
engaged  in  the  practice  of  the  law  at  that  time,  created 
by  the  decisions  I  have  referred  to.  That  the  Statute 
would  not  have  had  application,  as  it  clearly  would 
not,  since  the  title  to  be  acquired  from  the  College  could 
not  have  been  a  pretenced  title  within  the  Statute, 
makes  no  difference.  The  apprehension,  though  ill- 
founded,  was  not  at  that  time  altogether  uni;ea6onable, 
and  there  is  nothing  incredible,  but  very  much  the 
contrary,  in  Mr.  Waflbridge's  statement  that  it  consti- 
tuted the  reason  for  taking  the  conveyance  in  the  name 
of  the  Appellant,  William  Taylor,  who,  in  California, 
would  have  been  beyond  the  reach  of  an  informer's 
action  for  penalties,  even  if  such  an  action  could 
have  been  maintained.  The  object  being  to  take 
the  conveyance  in  the  name  of  William,  the  assign- 
ment was    indispensable  to    attain  that    end,  since 

(1)  32  Henry  8,  c.  0. 
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the  Oollege  officers  would  not  have  made  the  purchase 
deed  to  him  without  a  transfer  in  the  established  form 
prescribed  and  alone  recognized  by  them.  The  assign- 
ment preceded  the  conveyance  by  twelve  days  only, 
this  last  instrument  being  executed  on  the  24th  April, 
1861.  The  money  was  advanced  by  WdHbridge  to 
George  Taylor,  and  paid  by  the  latter  to  the  College. 

A  power  of  attorney  must  have  been  soon  afterwards 
forwarded  to  California,  for  it  was  executed  by  William 
Taylor,  at  Carson^ s  Creek,  in    California,  on  the  11th 
October,  1861.     Putting  the  power  of  attorney  alto- 
gether out  of  the  question,  the  transaction,   always 
assuming  that  George   acquired  an  absolute  interest 
under  the  assignment  of  1847,  would  have  clearly  been 
that  of  a  purchaser  paying  his  own  purchase-money 
and  taking  the  conveyance  in  the  name  of  a  stranger — 
a  transaction  which,  on  the  most  elementary  principles 
of  equity,  would  have  caused  a  trust  to  result  by  impli- 
cation of  law  in  favour  of  the  real  purchaser.     The 
assignment  was  made  merely  to  satisfy  the  formalism 
of  the  officers  of  the  public  body,  the  College  ;  and  the 
College,  in  all  respects,  so  far  as  the  law  applicable  to  it 
is  concerned,  stood  precisely  on  the  same  footing  as  if 
an  ordinary  purchaser  from  a  private  vendor  had  paid 
the  purchase-money,  and  then  apf)ointed  the  convey- 
ance of  the  land  to  be  made  to  a  third  person,  without 
any  communication  with  that  third  person.     As  I  have 
said,  the  legal  effect  of  such  a  transaction  depends 
on   elementary    principles    which    no  one  will    dis- 
pute.     Then,  could    the   power   of   attorney  in   any 
way  detract  from  the  rights  of  George  Taylor,  if  he  be- 
came, as  I  maintain  he  did,  by  the  operation  of  the 
resulting  trust  which  arose,  the  cestui  que  trust  of  this 
land,  and  the  true  beneficial  and  equitable  owner  of  the 
estate.    So  far  from  having  any  such  effect,  the  power  of 
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attorney  materially  strengthens  the  position  assumed  by 
the  Court  of  Appeal  in  this  respect.  It  gave  the  real 
owner  of  the  estate  power  to  deal  with  the  bare  legal 
estate  which  was  outstanding  in  a  trustee,  and  was 
nothing  more  than  a  clumsy  mode  of  attaining  the 
same  end  which  would  have  been  reached  by  a  more 
artificial  process  of  conveyancing,  if  George  Taylor, 
whom  I  hold  to  have  been  the  real  purchaser,  had  taken 
a  conveyance  in  his  brother*s  name,  "with  a  power  of 
appointment  in  fee  limited  to  himself.  I  regard  the 
three  instruments,  the  assignment  of  12th  April,  1851, 
the  purchase  deed,  and  the  power  of  attorney  as  all 
parts  of  the  same  transaction,  the  object  of  which  was 
to  vest  the  legal  estate  (for  the  reason  given  by  Mr. 
Wallbridge)  in  the  Appellant  for  the  behoof  of  George 
Taylor,  with  a  power  of  free  disposition  over  it  reserved 
in  favor  of  the  latter.  It  was,  no  doubt,  inartificially 
done,  but  the  science  of  conveyancing,  tested  by  English 
models,  had  not,  at  that  time,  attained  much  i)erfection 
in  the  country  districts  of  Upper  Canada ;  and,  at  all 
events,  we  are  to  judge  these  impeached  transactions 
by  their  legal  effect  and  good  faith  rather  than  by 
their  symmetry. 

I  have  not  noticed  the  effect  of  the  evidence  of 
George  Tat/lor,  in  the  suit  of  Canniff  v.  Taylor.  It 
might  have  constituted  an  additional  reason  for  tak- 
ing the  conveyance  to  William  that  it  would,  as  it 
was  thought,  make  George  a  good  witness  in  that 
suit.  Certainly,  George  Taylor  then  swore  he  had 
no  interest  in  the  land,  which  was,  literally  taken, 
untrue,  if  I  am  right  in  the  view  which  I  have 
taken  of  the  character  and  effect  of  the  various 
assignments  ;  but,  I  think,  we  find  a  very  sufficient 
explanation  of  this  in  the  evidence  given  by  George 
Taylor  in  this  suit  after  he  had  entered  into  an  amic- 
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able  compromise  with  his  brother     He  says :  "  I  swore 
to  this,  because  I  had  made  this  transfer  to  him,  the  Plain- 
tiff."    In  other  words,  he  says  he  swore  to  this  statement 
in  ignorance,  which,  in  a  layman,  might  be  pardonable, 
of   that    provision  of  the  Statute  of   Frauds  which 
exempts  resulting  trusts  from  its  operation,  and  of  those 
judicial  decisions  of  English  Equity  Courts  which  have 
decided  that  when  a  man  buys  and  pays  his   own 
money  and  takes  a  conveyance  in  the  name  of  another 
— a  stranger — a  trust  shall  result  for  him  who   pays. 
This  is  all  the  utmost  ingenuity  can  make  of  George 
Tayor's  evidence,  if  we  accept  his  explanation,  given  on 
his  last  examination  as  a  witness  in  this  cause,  and  it 
seems  so  reasonable,  that  I  cannot  bring  myself  to  reject 
it ;  and  to  bind  Wallbridge  by  evidence  given  behind 
his  back,  when  he  had  no  right  of  cross-examination, 
and  was  not  in  any  way  a  party  in  the  cause. 

Another  point  remains  to  be  noticed.  It  has  been 
put  forward  as  an  argument  that  the  deed  had,  accord- 
ing to  the  Respondent's  own  testimony,  been  taken  in 
the  Appellant's  name  to  cloke  what  was  apprehended 
to  be  an  illegal  transaction,  and  for  that  reason  no  trust 
arises  by  operation  of  law.  To  refute  this  argument 
the  case  of  Childers  v.  Childers  (1)  was  cited  for  the 
Respondent.  Childers  v.  Childers,  so  far  as  I  can  dis- 
cover, has  no  bearing  on  this  objection  ;  but  in  a  case 
of  Davies  v.  Otty  (2)  this  precise  point  arose.  There  it 
was  held  that  a  conveyance  which  was  made  by  a  party 
in  apprehension  of  a  prosecution  for  felony,  with  a  view 
to  defeat  the  forfeiture  and  escheat  of  an  estate  in 
lands  which  would  have  followed  a  conviction,  to  a 
trustee  on  a  secret  parol  trust  to  reconvey,  should  the 
fact  turn  out  to  be  that  no  felony  had  been  committed, 
did  not  become  absolute  and  freed  from  the  trust  merely 
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because  the  settlor  had  made  the  conveyance  under  the 
influence  of  a  fear  which  proved  to  be  chimerical,  with 
an  intent  to  defeat  the  rights  of  the  Crown  in  the  event 
of  his  conviction.  Here,  equally,  there  was  no  founda- 
tion for  the  apprehension  under  which  George  Taylor 
was  advised  and  induced  to  take  the  deed  in  his 
brother's  name,  and  consequently  there  is  nothing  to 
obviate  his  setting  up  the  trust  which  arises  from  the 
payment  of  the  purchase  money.  Upon  these  grounds, 
I  am  of  opinion,  that  the  proper  decree  was  that  made 
by  the  Court  of  Chancery  on  the  re-hearing,  and  affirmed 
by  the  Court  of  Appeal,  dismissing  the  bill  with  costs. 
Had  I  taken  a  different  view  of  the  facts  in  regard  to 
what  I  consider  the  turning  point  of  this  case,  the 
character  of  the  assignment  of  1847,  I  should,  notwith- 
standing, have  come  to  the  same  conclusion.  This 
appeal,  which,  in  the  view  of  it  which  I  have  already 
stated,  depends  principally  on  a  single  question  of  fact, 
would,  if  the  assignment  of  1847  is  regarded  as  having 
been  made  in  trust  for  the  Appellant,  and  the  re-assign- 
ment and  the  conveyance  are  to  be  taken  as  vesting  the 
estate  in  the  Appellant  as  the  true  beneficial  owner, 
have  turned  on  questions  of  law  as  applied  to  the  trans- 
actions between  George  Taylor^  as  the  agent  and  trustee 
for  the  Appellant,  and  the  Respondent.  There  coxdd,  I 
think,  be  no  doubt  but  that  the  power  of  attorney 
enabled  George  to  sell,  and  also  to  perfect  a  sale  by  a 
conveyance  in  the  name  of  his  brother,  and  that  the 
authority  to  sell  was  not  confined  to  a  sale  in  one  lot, 
but  authorized  a  sale  in  separate  parcels.  This  being 
so,  I  should  have  thought  the  sale  to  Mr.  Wallbridge  of 
one-half  the  lot  in  April,  1851,  for  a  price  which  there 
is  not  a  word  of  evidence  to  show  was  inadequate — the 
fact,  indeed,  so  far  as  there  is  any  proof,  being  the  other 
way— entirely  unimpeachable.  For  the  evidence  doee 
not  support,  what  is  assumed  as  a^^Sact  in  the  judgm^t 
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of  one  of  the  learned  Judges  in  the  Court  below, 
namely,  that  at  the  time  of  the  purchase  or  agreement 
to  purchase  by  Mr.  Wallbridge  he  was  the  attorney  or 
partner  of  the  attorney,  for  the  Appellant.  The  only 
evidence  on  the  point  is  that  of  Mr.  Wallbridge,  the 
Sespondent,  who  says  he  did  not  enter  into  partner- 
ship with  his  brother  until  Feb.  1,  1868.  Therefore,  in 
April,  1851,  he  was  as  free  to  buy  as  any  stranger.  It 
is  true  -that  the  receipt  which  constitutes  the  earliest 
written  evidence  of  the  sale  is  dated  in  July,  1858,  and 
that  the  conveyance  to  the  Respondent  was  not  executed 
until  the  29th  December,  1856.  Primd  facie,  no  doubt, 
the  contract  of  sale  ought  to  be  referred  to  the  date  of 
the  memorandum,  but  it  is  only  evidence  of  the  agree- 
ment, not  the  agreement  itself,  and  it  is  quite  compe- 
tent for  parties,  in  order  to  show  that  a  sale  was  made 
at  a  time  when  no  professional  or  fiduciary  relationship 
existed,  and  in  order  to  refute  a  charge  of  equitable 
fraud,  to  prove  by  parol  testimony  that  the  true  contract 
preceded  the  date  of  the  written  evidence  in  which 
it  was  afterwards  recorded.  "We  have,  then,  a  sale 
to  Mr.  Wallbridge  of  one-half  of  this  land  in  April, 
1851,  at  a  time  when  he  was  under  no  disability  to 
purchase,  as  standing  in  the  relationship  of  solicitor 
to  the  vendor.  What  is  there  in  this  evidence 
which  should  avoid  such  a  sale?  Nothing,  except  the 
circumstance  that,  when  the  conveyance  came  to  be  exe- 
cuted five  years  after  the  date  of  the  sale,  it  was  made  to 
include,  not  only  the  half  of  the  land  which  Wallbridge 
had  purchased,  but  also  the  remaining  half  which  he 
was  to  re-convey,  and  did  re-convey,  to  the  vendor's 
agent  and  attorney  in  the  matter  of  the  sale.  Now,  had 
the  original  agreement  been^ettered  with  this  condition, 
I  grant  that  it  ought,  if  the  objection  to  the  sale  had 
been  raised  in  due  time,  to  have  constituted  a  ground 
for  setting  it  aside.     But  there  is  nothing  to  show  that 
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1879  it  was  any  part  of  the  agreement,  and  the  memorandmn 
Tatl-r  of  July  does  not  recognize  any  such  arrangement.  It 
^^'  therefore,  it  is  now  to  have  the  effect  retrospectiTely  of 
BRIDGE,  avoiding  the  fair,  honest  and  unimpeachable  bargain  of 
April,  1851,  or  of  July,  1853,  if  that  is  the  date  which 
should  be  assigned  to  the  contract,  it  can  only  be  on 
the  principle  that  the  Respondent,  having  ccncurred 
with  the  agent,  George  Taylor,  in  offending  against  the 
rules  of  equity  in  carrying  out  an  unimpeachable  sale 
by  a  conveyance  which  had  the  effect  of  a  breach  of 
trust  as  regards  other  lands,  is  to  have  his  own  purchase 
annulled  by  way  of  penalty  for  his  concurrence  in  such 
a  breach  of  trust  in  respect  of  the  other  lands.  The 
answer  to  such  a  position  is  contained  in  a  simple  refer- 
ence to  the  rule  that  a  Court  of  Equity  never  acts  puni- 
tively,  except  in  the  matter  of  costs.  If  the  original 
purchase  by  Mr.  Wallbridge  was  free  from  the  taint  of 
any  improper  dealing  with  the  lands  for  the  benefit  of 
the  trustee,  the  relief  against  him,  in  respect  of  his  con- 
currence in  the  breach  of  trust,  was  limited  to  the  lands 
re-conveyed  to  George  Taylor. 

I  have  not  dwelt  much  on  the  legal  consequences  of 
the  fact  that  the  true  date  at  which  to  test  this 
transaction  is  April,  1851,  when  the  original  bargain 
was  made,  and  neither  that  of  the  written  memorandum 
nor  of  the  conveyance,  because  I  consider  the  principle, 
that  a  valid  contract  having  been  entered  into  between 
parties  who  are,  as  it  is  phrased,  at  arm's  length,  is  not 
subjected  to  the  rules  regulating  contracts  between 
solicitor  and  client,  if  that  relationship  should  hapi)en 
to  spring  up  in  the  interval  between  the  contract  and 
the  conveyance,  to  rest  on  rules  of  equity  too  clear  and 
sound  to  need  demonstration.  The  other  principle, 
that  to  show  a  contract  free  from  equitable  fraud,  it  is 
allowable  to  prove  that  it  was  concluded  at  a  date 
anterior  to   the  written  instrument  by  which   it  is 
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evidenced,  is  also,  I  think,  so  clear  on  authority  that  it 
would  be  superfluous  to  quote  cases  to  establish  it. 

But  there  is  another  consideration  which  seems 
entirely  to  have  escaped  the  observation  of  one  of  the 
learned  Judges  in  the  Court  below,  who  lays  stress  on 
Mr.  Wallbridge  being  the  Appellant's  Attorney  when  he 
purchased.  It  seems  to  have  been  assumed  that  the  in- 
capacity of  the  solicitor  to  purchase  is  absolute.  This  is 
clearly  not  the  law.  All  that  the  law  requires  in  the  case 
of  such  purchases — unlike  the  case  of  a  purchase  by  a 
trustee  for  sale  for  his  own  behoof — is  that  the  attorney 
purchasing  shall  have  withheld  from  his  client,  the 
vendor,  no  information  in  his  possession  which  may 
have  influenced  him  in  making  the  contract,  and  that 
he  must  prove  he  gave  full  value  (1).  There  is  no  sugges- 
tion that  Mr.  Wallbridge  possessed  any  information 
affecting  the  value  of  the  land  which  he  .ought  to  have 
communicated;  and,  as  to  inadequacy,  the  only  evi- 
dence  as  to  value,  that  of  Mr.  Wallbridge  h^- 
self,  is  strong  to  show  that  not  only  was  the  price  as 
much  as  the  land  was  worth,  but  that  his  purchase  has 
been  far  from  a  profitable  one.  So  that,  even  if  we  fix  the 
time  of  the  sale  at  the  date  of  the  written  memorandum, 
in  July,  1853,  when  the  Respondent  had  entered  into 
partnership  with  his  brother,  the  Appellant's  solicitor, 
in  the  litigation  with  Canniff,  I  fail  to  see  that,  tested 
by  those  sound  rules  which  Courts  of  Equity  have  laid 
down  for  the  regulation  of  transactions  between  solici- 
tor and  client,  there  would  be  any  ground  for  impeach- 
ing this  purchase. 

Lastly,  I  should,  if  the  case  depended  on  that  alone, 
feel  that  I  ought  to  agree  with  the  learned  Vice-chan- 
cellor Blake  in  holding  lapse  of  time  (irrespective,  of 
course,  of  the  Statute  of  Limitations,  which  can  have  no 
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application)  a  sufficient  bar  to  the  Appellant's  suit. 
The    Appellant    might    have    known,    at   any  time 
after  the  8rd  January,   1857,  when   the    two    deeds 
by   which    the    legal    estate    was  vested    in     Wall- 
bridge  and    Oeorge  Tat/lor,  respectively,  were   regis- 
tered, how  his  attorney  had  dealt  with  these  lands.  It  is 
not,  therefore,  like  the  case  of  a  concealed  transaction. 
Where  the  means  of  knowledge  exist,  Courts  of  Equity, 
in  cases  of  laches,  attribute  the  same  effect  to  lapse  of 
time  as  when  actual  knowledge  is  prov  ed.     Numerous 
decisions  of  the  Equity  tribunals  in  Upper  Canada — and 
it  is  the  law  of  that  portion  of  the  Dominion  we  are 
now  administering— show  that  much  greater  strictness 
has  been  applied  there,  particularly  since  1849,  when 
the  Court  of  Chancery  was  re-organized,  as   regards 
laches  in  cases  relating  to  real  property,  than  that  which 
prevails  in  England,  and  for  the  good  reason  that  the 
constantly  increasing  value  of  lands  would  make  the 
indulgence  which  is  extended  in  England   impolitic 
and  inequitable  in  this  Province.     I  am  of  opinio  a  that 
the  Appellant's  omission,  not  only  to  pursue  his  rights, 
but  even  to  make  any  specific  enquiry  as  regards  these 
lands  for  18  years,  ought  alone  to  be  fatal  to  his  claims, 
even  if  they  were   in  other   respects    well  founded. 
And  more  especially  ought  this  to  be  the  result  when, 
as  in  the  present  case,  the  Defendant  has  been  preju- 
diced by  the  loss  of  evidence. 

As  a  Court  of  Equity,  in  considering  the  effect  of 
lapse  of  time  as  an  equitable  bar,  always  acts  in 
analogy  to  the  positive  rules  of  law  in  reference 
to  the  effect  of  time  under  the  Statute  of  limi- 
tations, I  also  agree  with  the  learned  Yice  Chancellor 
that  the  Statute  of  Canada,  25  Tie,  Cap.  20, 
passed  in  1862,  having  repealed  the  provision  in  the 
Statutes  of  Limitations  making  absence  from  the 
Province  a  disability,   the  absence  of  the  Appellant 
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in  California  constitutes  by  itself  no  excuse  for  his 
laches. 

I  am  of  opinion  that  the  order  of  the  Court  of  Appeal 
should  be  affirmed,  and  this  appeal  dismissed  with 
costs. 
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The  Appellant  in  this  case  seeks  to  set  aside,as  fraudu- 
lent, colorable  and  collusive,  a  conveyance  made  by  the 
Defendant,  George  Taylor,  as  his  attorney  or  agent, 
to  the  Respondent  (Wallbridge)  of  certain  parcels 
of  land  situate  at  or  near  Belleville,  Ontario,  and 
also  a  deed  made  by  the  B>espondent,  Wallbridge,  to 
Oeorge  Taylor,  by  which  he  re-conveyed  to  the  latter, 
at  the  same  date  of  the  conveyance  from  George  Taylor 
to  him,  one-half  of  the  land  conveyed  by  George  to 
him. 

Judgment  by  default  was  entered  against  Simpson, 
one  of  the  Defendants ;  and  George  Taylor  and  the 
Appellant  made  a  settlement,  since  the  suit,  in  regard 
to  the  parcel  of  land  held  by  him  under  the  con- 
.veyance  from  Wallbridge.  We  have,  therefore,  only 
to  deal  with  that  part  of  the  case  which  lies  between 
the  Appellant  and  the  Respondent,  Wallbridge.  The 
latter,  in  his  answer,  claims  that,  although  the  title  of 
the  lands  in  question  was  in  William,  George  had,  at 
the  time  he  conveyed  to  him,  the  beneficial  interest, 
and  that  he,  Wallbridge,  having  furnished  the  money 
to  pay  the  amount  due  to  the  College  to  George,  had 
also  a  beneficial  interest  in  the  land  conveyed  to 
William  by  the  said  College,  and  that,  therefore, 
William  was  the  trustee  of  George  or  himself. 

If  such  were  the  case,  admitted  by  William,  the  title 
still  remained  in  him,  but  only  as  such  trustee,  and, 
therefore,  the  conveyance    to    Wallbridge  under   the 
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power  of  attorney  would  not  be  inequitable.  We  must, 
therefore,  see  whether  that  was  the  undoubted  position 
of  William.  There  is  no  evidence  that  he  ever  admitted 
that  he  was  the  trustee  of  George.  There  is  nothing,  I 
think,  in  the  circumstances  to  sustain  the  position  that 
he  could  be  called  the  trustee  of  Wallbridge.  The 
evidence  that  he,  Wallbridge^  ever  paid  any  of  the  con- 
sideration for  the  deed  from  the  College  to  William  is 
contradictory.  Wallbridge  himself  does  not  positively 
say  he  paid  any  of  it,  but  on  cross-examination  leaves 
it  too  contradictory  and  doubtful  to  have  any  effect  or 
weight.     He  says : 

I  paid  the  money  that  went  to  the  College.  I  paid  It  to 
George  Taylor,  I  made  no  entry  of  it.  I  knew  that  George  Taylor 
swore  that  he  paid  the  money.  I  think  I  paid  George  Taylor 
money  on  account  of  this  land.  I  can't  remember  what  I  paid.  I 
think  I  paid  him  £215,  the  consideration  money  in  the  deed.  I  think 
Mr.  Taylor  got  my  brother  Lewis  to  send  the  money  to  the  College. 
It  may  have  been  my  money.  My  impression  is  that  it  was  j  but  it 
is  so  long  ago  that  I  cannot  remember  distinctly. 

The  fair  presumption  is,  that  under  the  circum- 
stances, as  so  related  by  Wallbridge,  if  he  advanced  any 
money  at  all,  it  was  to  George,  and  not  on  William's 
credit ;  but  it  would  be  hard  to  conclude  for  a  moment 
that,  even  by  his  own  showing,  there  is  any  evidence  to 
declare  William  his  trustee;  and  George^s  evidence 
goes  rather  to  negative  the  fact  of  any  money  being 
advanced  by  Wallbridge  to  pay  the  balance  due  on  the 
land  to  the  College.    George  says  : 

I  paid  the  money.  I  forget  how  I  raised  the  money.  It  strikes 
me  I  got  the  money  from  Mr.  Chrass  to  pay  the  College.  I  have  no 
distinct  remembrance.  I  think,  if  Defendant  Wallbridge  gave  me 
the  money,  he  charged  me  with  it.    *    * 

He  says  again,  on  his  cross-examination  by  Mr.  WaU- 
bridge : 

I  do  not  think  the  money  to  pay  the  College  was  furnished  by  the 
Defendant  Wallbridge,  My  remembrance  is,  that  I  furnished  it 
myself. 
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That  part  of  the  Respondent's  ( Wallbridge)  answer, 
being  unsupported  by  any  reliable  evidence,  must  be 
ruled  out.  The  defence,  on  the  other  ground,  is,  that 
William^  when  the  deed  was  made  to  him  by  the  Col- 
lege, became  the  trustee  of  Geor^Cy  through  the  pay- 
ment by  the  latter  of  the  sum  of  ^145,  the  balance  due 
of  the  purchase-money  -by  which  the  beneficial  in- 
terest became  vested  in  George^  although  the  title  went 
to  William. 

To  determine  that  point,  we  must  first  see  ho  w  the 
parties,  George  and  William^  then  stood  in  relation  to  the 
land  and  to  each  other.  To  do  this,  I  will  start  from 
the  agreement  made  by  Jane  Taylor,  the  mother  of 
William  and  George,  to  purchase  from  the  College. 
That  document  bears  date  the  3rd  of  March,  1832.  The 
consideration  ^100,  of  which  ^10  were  paid  at  the 
time,  and  the  remainder  was  to  be  paid  by  annual  in- 
stalments of  ^10  each,  with  interest,  from  the  25th 
March  in  that  year.  Jane  does  not  appear  to  have 
made  any  payment  beyond  the  first  ^10,  but  she,  on 
the  26th  November,  1839,  assigned  her  interest  in  that 
agreement  to  George  Taylor  for  the  actual  considera- 
tion of  |50. 

Under  that  assignment,  the  first  act  of  George  appears 
to  have  been  a  sale  by  him  to  William  of  his  interest 
therein.  The  instrument  made  by  the  former  to  the 
latter  is  dated  the  30th  day  of  October,  1841,  and  the 
consideration  agreed  upon  was  $50.  The  Respondent 
Wallbridge  contends  that  the  consideration  for  the 
latter  assignment  was  not  paid,  and,  therefore,  there  is 
a  resulting  trust  in  favor  of  George,  but,  as  will  be 
seen,  neither  the  law  nor  the  evidence  sustains  that 
contention.     First,  as  to  the  evidence,  George  says  : 

After  I  held  it  (the  agreement)  some  years,  through  the  in- 
fluence of  my  mother,  I  agreed  to  let  Plaintiff  have  it,  which  I  did. 
He  agreed  to  pay  me  what  I  had  paid,  hut  he  never  did  pay  me. 
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In  his  answer  to  interrogatories  in  chief,  in  the  suit 
of  Canniff  against  William,  he  makes,  in  substance,  the 
same  statements.  Here  there  was  a  clear  intention  to 
part  with  all  his  interest — not  a  mere  conveyance  with- 
out a  consideration  or  use  stated  or  declared.  If  it 
were  true  that  William  did  not  pay  Oeorge^  the  latter 
might  have  had  an  equitable  lien  upon  the  land  for  the 
|50  William  had  agreed  to  pay  him,  if  it  were  a  purchase 
of  land ;  but  here  it  was  merely  an  assignment  of  a 
a  right  to  become  the  owner  of  it  by  paying  the 
balance  of  the  purchase  money,  and  no  equitable  lien 
could  arise.  If,  however,  Oeorge  assigned  to  William 
under  an  agreement  that  William  was  to  be  merely  his 
agent  to  complete  the  purchase,  he  might,  in  case  of 
the  latter  taking  a  conveyance  to  himself,  have  had  an 
equitable  demand  on  Williamy  as  being  his  trustee,  to 
convey  the  land  to  him.  There  could,  however,  be  no 
resulting  trust  in  William  merely  from  the  fiEdlure  on 
his  part  to  pay  Ckarge  the  |50.  A  resulting  trust  arises 
only  where  land  is  conveyed  without  any  consideration 
alleged  or  paid,  or,' strictly  speaking,  where  no  use  is 
declared,  and  where,  by  the  evidence,  it  appears  such 
was  the  intention  of  the  parties  to  the  conveyance.  If 
A  bargains  to  sell  land  to  B  f or  a  certain  sum,  and  that 
A  gives  a  deed  to  B,  I  am  not  aware  of  any  law  by 
which  A  can  claim  a  resulting  trust  in  B,  if  the  latter 
fails  to  pay  the  consideration  money.  Equity  might 
decree  a  lien  in  A  for  the  consideration  money  and  any 
necessary  further  relief  against  B  for  the  recovery  of 
the  consideration  money,  but  here  the  remedy  ends. 
The  beneficial  interest  would  remain  in  B,  subject  to 
A's  equitable  lien  arising  from  the  non-payment  of  the 
consideration  money. 

William,  however,  says  in  his  evidence : 

I  had  obtained  an  assignment  at  one  time  of  the  rig}it  my  brother 
had  in  the  land  in  dispute.  *  *  *  I  paid  Oeorge  |50  »t 
the  time  I  made  the  purchaBei  and  got  the  aBsignment  from  him. 
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The  evidence  is  therefore  so  conflicting  that,  if  the 
case  depended  on  a  determination  of  that  disputed 
point,  I  would  not  feel  justified  in  founding  any  judg- 
ment upon  it  in  favor  of  the  Respondent,  who,  in  such 
a  case,  is  bound  to  furnish  evidence  clear  from  reason- 
able doubt,  which  is  not  the  case  here.  But  in  his  vivd 
voce  examination  in  1856,  George  makes  this  significant 
statement  respecting  his  second  transfer  to  William  a 
few  days  previous : 

1  cannot  tell  why  Mr.  Wallhridge  advised  me  to  assign  to  my 
brother.  He  advised  me  to  do  so  and  I  followed  his  advice.  /  hadno 
reason  hut  that  I  had  not  paid  my  brother  for  the  land,  ♦  •  • 
•    *    My  brother  never  paid  me  anything  for  it. 

From  the  whole  of  George's  statements  together  I 
should  feel  inclined  to  conclude  that,  as  he  had  been 
William's  agent  in  the  sale  of  his  lands,  he  got  the  |50 
in  some  shape,  if  not  from  William  direct,  for  otherwise 
he  would  not  have  considered  himself  bound  to  make 
the  last  assignment  for  the  reason  he  gave,  that  he 
"  had  not  paid  "  his  brother  "  for  the  land." 

I  consider,  then,  that  William,  under  the  assignment 
from  George,  became  legally  and  equitably  his  assignee 
of  the  right  to  complete  the  purchase  from  the  College. 
William  retained  that  right  until,  being  about  to  leave 
the  country,  he,  on  the  29th  of  November,  1847,  assigned 
to  George.  About  a  year  after  George^ s  assignment  to 
him,  William  himself,  and  by  his  attorney,  Mr.  Lewis 
Wallbridge  (on  the  28th  November,  1842),  wrote  to  the 
bursar  of  the  College  in  respect  to  the  land  ;  informed 
him  that  he  had  become  the  assignee  ;  that  he  was  then 
able  to  pay  «£25,  and  wished  to  learn  the  longest  terms 
of  payment ;  and  whether  he  could  get  a  deed  on  pro- 
ducing the  assignment  from  George,  No  answer  to 
this  application  was  shown ;  but  we  can  reasonably 
conclude  that  some  satisfactory  arrangement  was  made, 
for  George,  in  his  deposition  before  mentioned  says  : 
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1879  My  brother  had  made  two  .or  three  payments  to  the  College. 

Taylor  The  dates  of  these  payments  are  not  given ;  but  they 
Wali>  ™^st  have  been  made  before  William  went  to  CWi- 
BRinoB.  fornia.  They  appear  to  have  been  made  to  the  know- 
ledge  of  Oeorge,  and  he,  during  six  years,  treats 
William  as  having  the  beneficial  interest  ;  how,  then, 
can  he,  or  any  one  claiming  under  him,  pretend  for  a 
moment  there  was  any  such  agreement  or  understand- 
ing between  him  and  William  as  would  raise  a  resxdt- 
ing  trust  in  the  latter.  William's  position  was  fully  ad- 
mitted by  the  College,  with  the,  at  least,  implied  assent 
of  Oeorge ;  and  how  could  he  claim  any  beneficial 
interest  afterwards  in  the  land?  William  held  the 
right  in  question  for  over  six  years,  and,  being  about  to 
leave  the  country,  made  an  assignment,  as  he  alleges 
without  contradiction,  of  the  right  in  question  to 
Oeorge,  as  his  agent,  without  any  consideration  what- 
ever. As  to  this  position  there  can  be  no  doubt,  for 
both  he  and  George  unequivocally  so  state.  Oeorge 
says,  in  his  examination  in  Canniff  v.  Taylor  : 

The  assignment  from  William  Taylor  to  me  was  without  consid- 
eration, and  made  to  me  because  WUliam  was  going  to  CaXifomia, 

Oeorge  must,  under  this  evidence,  be  considered  the 
trustee  of  William;  and  I  can,  therefore,  understand 
why  it  was  that  Mr  Wallbridge  advised  in  1866  a 
re-assignment  to  William,  and  the  taking  of  the  deed 
in  his  name  from  the  College.  Holding  the  trust  for 
William,  it  would  have  been  a  fraud  for  Oeorge  to  have 
taken  the  conveyance  to  himself,  and  a  title  under  the 
conveyance  consequently  defective.  William  and  his 
mother  together  must  have  paid  seventy  or  eighty 
pounds  on  account  of  the  purchase-money  ;  and  no 
Court  of  Equity  would  have  permitted  Oeorge  to  hold 
the  title  to  the  land  against  his  principal  in  such  cir- 
cumstances. He  admits  his  agency  from  William,  and 
it  is  shown  by  the  latter  and  him  that  he  sold  thousands 
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of  dollars  worth  of  William's  lands.  Mr.  Wallbridge, 
knowing  the  facts  and  relationship  of  George  to 
William  in  regard  to  his  lands,  might  very  properly 
feel  that  a  title  through  George,  under  such  circum- 
stances, would  be  insecure. 

Independently,  therefore,  of  the  positive  statements  of 
William  sjidGeorge,  the  other  circumstances  afford  strong 
primd  facie  evidence  that  the  conveyance  by  George  was 
as  agent  or  trustee  of  William.  George,  having  so  ac- 
quired the  right  in  question  in  1847,  held  it  till  the  12th 
of  April,  1851,  when  he  re-assigned  to  William,  as  he 
says,  because  he  had  never  paid  the  latter  anything  for  it. 
He  must  have  considered  the  beneficial  interest  was  in 
William,  and  having  made  the  transfer  to  William,  he 
is  estopped  from  denying  that  beneficial  interest. 

On  the  24th  of  the  same  month  George  paid  the 
balance  of  the  purchase  money,  interest  and  costs, 
amounting  to  about  «£145,  and  obtained  a  deed  from 
the  College  to  William. 

It  is  contended  for  the  Respondent,  Walibridge.  that 
under  the  circumstances  WilKam  became  the  trtistee  of 
George  of  the  beneficial  interest  in  the  whole  lot,  and 
that  he,  Wallbridge,  having  received  a  conveyance  from 
George  of  it,  and  having  retained  one-half  of  it,  his  title 
to  it  is  good  against  William,  and,  if  not,  that  the  con- 
veyance to  him  from  William  by  George  as  his  attorney 
or  agent  transferred  William's  title  to  him,  both  at  law 
and  in  equity.  In  the  first  place,  then,  did  the  pay- 
ment of  the  balance  of  the  purchase  monsy  by  George 
and  the  conveyance  to  William  in  consequence  thereof 
create  an  executory  trust  in  William  and  give  George 
the  beneficial  interest  ? 

The  power  was  expressed  to  be  to  sell  the  land  in 
question.  Did  that  power  necessarily  give  the  power 
to  convey  ?  A  parol  power  to  sell  would  certainly  not 
include  a  power  to  convey,  and  does  the  fact  of  the 
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power  being  under  seal  make  any  difference  ?  When 
special  power  is  given  to  perform  any  prescribed  duty 
or  service,  it  necessarily  implies  a  power  to  do  all  sub- 
ordinate things  that  are  necessary  to  the  performance 
of  that  duty  or  service,  and  the  principal  would  be 
bound  to  the  same  extent  as  if  all  that  the  agent  did 
were  specially  stated  in  the  power.  After  an  exhaus- 
tive search  I  can  find  neither  a  case  nor  an  authority 
that  a  power  to  sell,  even  under  seal,  gives  one  to 
convey.  Authorizing  one  to  sell  or  enter  into  a  con- 
tract for  a  sale  requires  the  reposing  of  much  less  con- 
fidence in  an  agent  than  the  power  to  convey  and 
receive  the  consideration  money.  No  authority  was 
cited  in  support  of  the  proposition,  although  one  of  the 
grounds  taken  on  the  part  of  the  Appellant.  I  do  not, 
however,  base  my  judgment  on  that  objection  ;  but  if  it 
were  not  rendered  unnecessary  by  other  considerations, 
I  would  feel  bound,  as  at  present  advised,  to  decide 
against  the  power  to  convey.  All  the  authorities  con- 
cur in  the  proposition  that  an  agent,  constituted  so  for 
a  particular  purpose,  and  with  a  limited  and  circum- 
scribed authority,  cannot  bind  the  principal  by  any 
act  in  which  he  exceeds  his  authority  (1). 

It  is  a  well  settled  rule  that  all  written  powers,  such 
as  letters  of  attorney,  or  letters  of  instruction,  shall  re* 
ceive  a  strict  interpretation,  and  the  authority  is  never 
extended  beyond  that  which  is  given  in  terms,  or  is 
absolutely  necessary  lor  carrying  the  authority  so  given 
into  efi'ect  (2). 

The  power  to  convey  is  in  no  way  subordinate  to 
the  power  to  sell  or  to  contract  for  a  sale.  The  latter 
power  can  be  exercised  by  entering  into  a  contract 
binding  on  the  principal,  and  may,  therefore,  be  fully 

(1)  Paley  on  agency  by  Uoyd,  risorij  3  T.  R.  757,  and  4  T. 
p.     204.    See     Fmn     v.     Ear-    R.  117. 

(2)  Paley  on  agency  192. 
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executed.  The  rights  and  obligations  of  the  principal 
may  thereby  be  totally  changed,  so  that  specific 
perfonnance  would  be  decreed.  Personal  property, 
passing  by  sale  and  delivery  by  an  agent,  binds  the 
principal,  who,  by  his  delivery  to  the  agent,  gives  him 
an  implied  authority  to  deliver  to  the  purchaser.  With 
real  estate  it  is  quite  different ;  and  authority  to  sell  is 
not  held  to  be  an  authority  to  make  a  feofment  under 
the  common  law ;  and,  by  a  parity  of  reasoning,  the 
I)ower  to  sell  would  not  include  one  to  convey.  Payley 
(1)  says  : 

The  aijent  or  solicitor  of  the  vendor  cannot,  without  special  au- 
thority, receive  and  give  a  discharge  for  the  purchase  money,  and 
the  usual  indorsed  receipt  is  in  equity  no  conclusive  evidence  of 
payment. 

Sugden  on  vendors  (2)  says : 

A  purchaser  cannot  safely  pay  the  purchase  money  to  the  vendor's 
attorney  without  the  seller's  authority,  although  he  is  intrusted  with 
the  conveyance  and  is  ready  to  deliver  it  up. 

From  a  full  consideration  of  all  the  authorities,  my 
judgment  is  irresistibly  drawn  to  the  conclusion  that 
George  had  not,  under  the  letter  of  attorney  from  Wil- 
liam, anything  more  than  a  power  to  contract  for  a  sale ; 
and  in  the  construction  of  written  documents  it  would 
be  wrong  and  dangerous  to  speculate  as  to  "  the  belief 
of  the  Plaintiff,"  that  "  the  power  given  included  all 
that  was  necessary  to  pass  the  title  to  a  purchaser,"  as 
suggested  by  one  of  the  learned  judges.  If  he  had  not 
the  power  to  convey,  it  necessarily  follows  that  his  deed 
to  Wallbridge  would  convey  no  interest.  The  general 
rule,  that  when  an  attorney  or  agent  does  any  act 
beyond  the  scope  of  his  power,  it  is  void  as  between 
the  appointee  and  the  principal,  which  has  always  pre- 
vailed, and  which  is  elementary  in  the  doctrine  of 

(1)  Ivol.,  p.  501.  Ex.   91;  Kent  v.    Thomas,  1    H. 

(2)  8th  Am.  ed.,  p.  217}  See    &  N.  473;  Lucas  v.    Wilkinson^ 
also    Wilkinson  v.    Candlish,   5    1  H.  &  N.  420. 
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1879  powers,  is  applicable  to  this  case.  The  appointee  is 
Taylor  not  bound  to  deal  with  the  attorney  or  agent ;  but  if  he 
Wali.-  ^^'  ^^  ^®  bound  to  inspect  the  power  when  in  writing, 
BRiDOB.  and  he  is  held  to  understand  its  legal  effect,  and  must 
at  his  peril  see  that  the  attorney  or  agent  do  not  trans- 
gress the  prescribed  boundary. 

The  subsisting  authority  in  this  case,  and  the  only 
one,  was  the  power  of  attorney ;  and  as  the  execution 
of  the  deed  to  Wallbridge  was  by  procuration,  he  was 
bound  to  look  at  and  be  governed  by  the  authority 
given  to  the  agent,  and  ignorance  of  its  restrictive 
character  is  no  legal  or  equitable  excuse. 

The  next  point  to  consider  is  that  of  the  alleged  con- 
structive trust  in  William^  under  the  deed  to  him. 

To  establish  such  a  trust,  parol  evidence  is  admitted, 
and,  also,  to  rebut  the  implication  of  it.  It  may  be 
shown  by  evidence  of  the  agreement  of  the  parties,  at 
the  time  of  the  purchase  and  payment ;  or  it  may  be 
the  result  of  proved  facts  from  which  a  beneficial 
interest  may  be  decreed  in  the  party  purchasing  and 
paying  for  land,  and  who  takes  the  conveyance  to 
another.  There  is  no  doubt  that  "  where  a  man  buys 
land  in  the  name  of  another,  and  pays  the  considera- 
tion money,  the  land  will  be  generally  held  by  the 
grantee  in  trust  for  the  person  who  pays  the  considera- 
tion money"  (1);  and,  if  George^  when  paying  the 
balance  of  the  consideration  money,  comes  within  that 
principle,  he  would,  undoubtedly,  have  the  beneficial 
interest. 

The  authorities  all  provide  for  cases  where  the  pur- 
chase was  made  and  the  consideration  paid  by  the  pur- 
chaser, either  in  whole  or  some  specified  proportion  of 
it;  but  I  can  find  no  case  of  a  beneficial  interest 
having  been  declared  in  favor  of  one  who  did  not  him- 

(1)  7  B.  &  C.  285.  See  Bayley,    Holroyd,  J.,  p.  284. 
J.,  in   Attwood  v.  Cuming  a j  and        (1)  Story  Eq.  Jur.  8.  ICOJ. 
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self  purchase,  but  who  only  paid  a  part  of  the  consider- 
ation money  years  after  the  purchase  was  made.    The 
purchase  in  this  case  was  made  by  Jane  Taylor,  nine- 
teen years  before  the  payment  by  Oeor^e  and  the  deed 
to  William ;  and  the  latter  had  the  right  to  complete 
the  purchase  ten  years  before  that  time.     The  first  con- 
stituent of  the  rule  is,  therefore,  wholly  wanting,  and 
I  know  of  no  law  or  principle  by  which  one  man  can 
step  in  between  two  contracting  parties,  and,  by  an  un- 
authorized payment  of  a  balance  of  purchase-money, 
oust  the  purchaser.     By  paying  only  a  balance  he  ad- 
mits the  legal  position  of  the  purchaser ;  and  doing  so, 
cannot  be  permitted  to  deny  it,  so  as  to  obtain  a  bene- 
ficial interest,  and  thereby  deprive  the  purchaser  of  his 
previous  rights.     Equity  at  once  opens  its  eyes  to  such 
a  transaction,  and  may  properly  inquire  how  a  party 
80  acting  can  expect  to  turn  the  purchaser  from  his 
rights,  under  the  agreement,  into  a  mere  trustee   for 
his  beneficial  interest.     It  has  been  said  William  and 
his  mother  only  paid  a  small  part  of  the  purchase- 
money.     Between  them,  as  I  have  shown,  they  must 
have  paid  seventy  or  eighty  pounds ;  but  it  matters 
not  how  much  they  paid,  the  principle  is  the  same ; 
and  we  are  not  required  here  to  estimate  the  proportion. 
Suppose  but  fifty  out  of  two  hundred  pounds  remained 
due,   would  there  be  any  other  principle  applicable  ? 
Under  the  agreement  for  the  bargain  and  sale,  the  Col- 
lege became  a  trustee  for,  and  was  seized  to  the  use  of, 
William,    The  bargain  vested  the  use  to  be  executed 
on  payment  of  the  balance    of  the  purchase-money. 
How,  then,  could  George  step  in  and  divest  William  of 
his  right  under  the  agreement  as  before  stated.    There 
is  no  question  of  "  lien  "  in  this  case.    The  question  of 
a  grantor's   "lien"  does   not  arise  ;   and,  besides,   if 
George  had  an  equitable  "  lien  "  Wallbridge  could  not 
set  it  up ;  at  all  events,  it  is  not  set  up  in  this  suit, 
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1879      The  claim  here  is  not  for  a  partial  trust  to  the  extent 

Taylor    oi  the  money  paid  by  George,  but  for  the  whole  bene- 

*•        ficial  interest.    Had  William  no  interest  in  the  land 

Wall- 

BBiDOB.    under  the  payments  he  could  claim  credit  for,   and 
which  George  got  the  benefit  of? 

It  is  quite  certain,  if  land  be  purchased  by  two,  or  by 
one  for  two,  and  each  pays  a  part  of  the  consideration 
money,  but  the  conveyance  is  made  to  one,  there  is  a 
constructive  trust  for  the  other  to  the  extent  of  the 
proportion  paid  by  him.  To  this,  however,  there  is  ap- 
plicable a  further  rule  which  is,  says  Brown  on  Statute 
of  Frauds  (1), 

That  though  there  may  he  a  trust  of  a  part  only  of  the  estate  hy 
implication  of  law,  it  must  be  of  an  aliquot  part  of  the  whole  interest 
in  the  property.  The  whole  consideration  for  'the  whole  estate,  or 
for  the  moiety,  or  third  or  some  definite  part  of  the  whole,  must  be 
paid — the  contribution  or  payment  of  a  sum  of  money  generally  for 
the  estate,  when  such  payment  does  not  constitute  the  whole  con- 
sideration, does  not  raise  a  trust  by  operation  of  law  for  him  who 
pays  it ;  and  the  reason  of  the  distinction  obviously  is,  that  neither 
the  entire  interest  in  the  whole  estate,  nor  in  any  given  part  of  it, 
could  result  from  such  a  pa}^mcnt  to  the  party  who  makes  it-,  with- 
out ii^justice  to  the  grantee,  by  whom  the  residue  of  the  considera- 
tion is  contiibuted. 

And  for  his  doctrine  he  cites  numerous  Untied  States 
decisions.    He  adds : 

Upon  the  same  view  it  is  held,  that  if  the  proportion  paid  towards 
the  consideration,  by  the  party  claiming  the  benefit  of  the  trust, 
cannot  be  ascertained,  whether  because  its  valuation  is,  firom  the 
nature  of  the  payment,  uncertain,  or  because  the  sum  paid  is  left 
uncertain  upon  the  evidence,  no  trust  results  by  operation  of  law. 

It  must  be  admitted,  however,  that  the  amount  paid 
by  George  is  certain  enough,  but  the  proportion  to  the 
whole  is  not  shown  by  the  evidence,  and  the  relative 
interest  in  the  whole  is,  therefore,  equally  uncertain  as 
in  the  other  case,  which  would  leave  it,  I  think,  sub- 
ject to  the  same  objection.    It  is  unnecessary  to  say 

(1)  P.  81. 
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whether  the  doctrine  first  quoted  should  be  considered 
authority  or  not,  for,  if  the  evidence  fails  to  show  the 
amounts  paid  by  each,  the  authorities  concur  in  saying 
that  no  trust  exists. 

The  payment,  I  conceive,  must  have  formed  part  of 
the  original  transaction.  Washburn  on  real  estate  (1 ) 
says : 

But  where  the  husband  paid  part  of  the  purchase  money  for  land 
conveyed  to  the  wife,  but  such  payment  was  subject  to  the  purchase 
and  formed  no  part  of  the  original  transaction,  no  trust  resulted  in 
his  favor. 

Again  : 

If  one  pays  only  part  of  the  purchase  money  and  another  another 
part,  but  the  definite  proportion  cannot  be  fixed,  no  trust  will  re- 
sult. 

Again  : 

So  where  A  bought  land  and  paid  for  it  and  had  the  deed  made 
to  £,  upon  his  agreement  to  repay  the  money  at  a  future  time,  no 
trust  was  raised  in  favor  of  A.  The  intention  of  the  parties  to  the 
transaction  was,  that  B  and  not  A  should  be  the  beneficial  owner. 

And  again : 

But  where  one  of  two  joint  purchasers  upon  credit  pays  the 
whole  debt,  it  does  not  raise  a  resulting  trust  in  his  favor.  In  carry- 
ing out  the  doctrine  above  stated,  it  has  been  held  that  the  payment 
which  raises  a  resulting  trust,  must  be  part  of  the  transaction  and 
relate  to  the  time  when  the  purchase  was  made.  Any  subsequent 
appUcation  or  advance  of  the  funds  of  another  than  the  purchaser 
towai*ds  paying  the  purchase  money  will  not  raise  a  resulting  trust. 

He  truly  exhibits  the  principles  acted  upon  generally 
in  the  United  States,  where  transfers  by  deeds  of  bargain 
aind  sale  are  similar  to  those  in  this  country,  and  I  find 
no  English  authority  but  sustains  the  general  statement 
of  the  law  by  him.  In  Blodgett  v.  Hildreth  (2),  it  was 
held  that  it  was  unnecessary  to  show  that  the  purchase 
money  was  actually  paid  at  the  time  the  conveyance 
was  made,  but  that  "  it  would  be  sufficient  to  show 
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that  it  was  paid  in  pursuance  of  ike  eoutraet  6jf  wkick 
the  purchase  was  made.''  Brawn  on  Statute  of  franda  (1) 
says: 

A  resulting  trust  attachee  <m\y  when  the  payment  is  made  at  ike 
time  of  the  purchaic,  and  a  subsequent  advance  will  not  have  that 
effect. 


The  pajnnent,  then,  by  George,  in  my  opinion, 
no  trust  in  his  favor,  but  if  we  take  his  own  statements 
for  a  guide,  it  will  be  unnecessary  to  think  long  as  to 
the  legal  effect  of  them.  In  his  answer,  under  oath,  in 
the  cause  of  Canniff  against  William^  as  the  agent  of 
the  latter  in  1852,  (the  year  after  the  deed  to  WiUiam,) 
he  (George)  says : 

This  Dofendant  (  William)  by  his  agent  (  George)  applied  for  and 
obtained  the  deed  of  the  said  land  from  the  said  College  and  paid 
the  balance  of  principal  and  interest  due  to  the  College  thereon,  as 
ho  humbly  submits  and  insists  he  had  a  right  to  do. 

These  statements,  having  been  made  so  soon  after 
the  date  of  the  deed,  and  several  years  before  George 
took  any  steps  to  obtain  any  title  to  the  land  for 
himself,  are  entitled  to  every  favorable  considera- 
tion when  contrasted  with  his  subsequent  ones, 
made  when  it  became  necessary  to  sustain  his  alleged 
fraudulent  transfer  to  Wallbridge,  If  he  made  the 
payment  as  agent  of,  or  in  the  interest  of,  William^  as 
his  friend,  he  could  safely  say  the  latter  had  done  so, 
and  his  statement  above  quoted  to  that  effect  is  trae, 
and  his  subsequent  statement  that  he  {George)  paid  the 
money  is  not  in  conflict  therewith ;  and  it  will  be  ob- 
served that  in  all  the  subsequent  references  by  George^ 
in  his  examinations  in  Canniff  v.  Taylor^  and  in  this 
suit,  he  does  not  in  the  slighest  degree  contradict  the 
statements  I  have  quoted  from  the  answer  he  pat  in 
as  Williams  agent,  in  1852.  I  feel  bound,  therefiRe, io 
conclude  that  the  statement,  in  the  answer,  that  he  paid 
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the  money  as  WillianCs  agent,  is  substantially  true. 
He  received  the  conveyance,  by  his  own  sworn  state- 
ment, without  consideration  from  William,  for  whom 
he  subsequently  acted  as  agent  in  his  absence.  The 
latter  sent  him  |1,000  from  California  ;  and  he  sold 
thousands  of  dollars'  worth  of  William's  property  ;  and 
he  does  not  allege  that  he  did  not  repay  himself  for  any 
money  advanced  by  him,  if  he  really  did  advance  it. 
If  he  did  subsequently  repay  himself,  he  would  be 
estopped  from  seeking  to  enforce  the  trust,  if  it  ever 
existed.  He  could  not  play  fast  and  loose ;  and  having 
once  received  payment,  his  equitable  interest  was  at  an 
end,  and  he  could  not  revive  it,  even  by  a  tender  back 
of  the  money.  Situated  as  he  was,  he  was  bound,  I 
think,  to  show  he  had  not  done  so  before  seeking  to 
establish  a  trust  in  William. 

Two  points  yet  remain.  The  first  is,  can  Wallbridge 
be  held  to  be  a  purchaser  without  notice.  His  title  being 
through  the  deed  executed  by  George  under  the  power, 
I  do  not  see  how  it  can  be  contended  that  he  had  not  suf- 
ficient notice.  He  was  the  attorney  in  the  ejectment  suit 
against  Cannifs  tenant  {Fairm^in)  brought  for  William 
in  1851  immediately  after  his  deed  from  the  College, 
and  so  continued  until  the  issue  of  the  habere  by  him 
in  December,  1856,  under  which  the  possession  of  the 
land  was  recovered  for  William.  In  about  a  month 
afterwards  the  conveyance  of  the  whole  lot  is  made  to 
him.  His  knowledge  of  William's  afiairs  and  of 
George's  dealings  with  them  commenced  as  £Eur  back  as 
1851.  George  advised  with  him  respecting  the  deed 
from  the  College.  He  says  himself  he  had  at  one  time 
in  his  possession  the  agreement  of  Jane  Tat/lor  to  pur- 
chase and  all  the  assignments  of  it.  He  was  not,  it  is 
true,  the  attorney  of  William  in  Cannifs  suit;  but 
when  he  was  such  attorney  in  the  ejectment  suit, 
which  was  staid  by  an  injunction  in  the  former,  and 
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his  right  to  proceed  depended  on  the  success  of  the 
equity  suit,  and  the  consequent  dissolution  of  the 
injunction,  it  is  too  much  to  suppose,  that  in  view  of 
all  the  peculiar  circumstances  in  evidence,  he,  WM- 
bridge,  was  unaware  of  the  answer  put  in  by  George 
and  of  the  statement  therein,  that  the  defendant  by  his 
agent  had  paid  the  balance  of  the  purchase-money. 
George  says  it  was  he,  Wallbridge,  that  retained  Mr. 
Mowat  in  Cannifs  suit ;  and  he,  as  attorney  of 
William,  should  have  seen  and  approved  of  the 
answer.  I  can  come  to  no  other  conclusion 
from  what  1  have  stated,  and  from  a  good  deal  more 
which  need  not  be  stated,  that  Wallbridge  knew 
well  all  the  circumstances,  and,  therefore,  cannot  be 
held  an  innocent  purchaser  for  a  valuable  consideration 
without  notice.  Besides,  the  evidence  that  he  ever 
paid  anything  for  the  land  is  too  nncertain  and  contra- 
dictory — his  own  statements  conflict,  as  do  those  of 
George,  and  they  contradict  each  other,  and  the  receipt 
contradicts  both.  He  swears  he  paid  George  «£215  in 
one  part  of  his  examination,  and  then  comes  down  to 
a  doubtful  thought  that  he  paid  him  something. 
George  swears  he  neither  paid  him  the  £90  58. 
mentioned  in  the  receipt,  or  any  part  of  the  considera- 
tion money  of  his  deed.  He,  Wallbridge,  says  he  paid 
it  all  before  the  deed  to  William.  The  receipt  two  years 
afterwards  is  but  for  «£90  5s.  If  he  paid  it  all  about  the 
time  of,  or  before,  the  deed  to  William^  how  did  it  be- 
come necessary  to  pay  X90  5s.  two  years  cfterwards'i 
The  receipt,  before  mentioned,  contains  a  provision  for 
the  payment  of  |600  of  a  balance  the  next  fall ;  but  if 
the  suit  in  Chancery  did  not  terminate  successfully, 
each  party  was  to  bear  half  the  loss,  and  the  |500,  in 
that  event,  were  not  to  be  paid.  The  suit  in  question 
did  "  terminate  successfully,"  but  still  no  one  pretends 
the  |500  or  any  part  of  them  were  paid,  and  George 
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swears  they  were  not  paid,  nor  the  .£90  6s.  either.  This      1^79 
receipt  and  agreement  clearly  show  that  no  money  was    Taylor 
paid  at  the   time  of  the  deed  to   William,  and  the     ^^'^l- 
evidence  otherwise  shows  that  no  money  was  paid    bridge. 
afterwards. 

There  are,  too,  further  fatal  objections.  Wallbridge 
at  the  time  of  the  conveyance  to  him  was  the  adviser 
of  George,  acting  as  the  agent  of  William,  and  thereby 
with  fall  knowledge  occupied  a  fiduciary  relation  to 
William,  and,  such  as,  in  my  opinion,  should  prevent 
his  purchasing  in  the  way  he  did.  He  advised  the 
whole  aflTair  and  knew,  or  was  bound  to  have  known, 
that  under  the  terms  of  the  power  George  had  only 
authority  to  sell  for  cash,  or  at  all  events  for  a  sum  cer- 
tain, and  not  to  make  the  pajrment  contingent  upon  the 
success  of  a  suit.  Besides,  if  he  bought  the  half  only, 
his  taking  a  deed  of  the  whole  under  an  agreement  to 
convey  back  immediately  to  George  the  other  halt  aiid 
thereby  make  his  deed  the  conduit  pipe  of  a  transfer  of 
William's  title  to  his  agent,  George,  would,  indepen- 
dently of  anything  else,  be  sufficient  to  avoid  the  con- 
veyance to  him.  It  was,  under  any  circumstances,  a 
legal  fraud,  if  nothing  further,  and  one  which  equity 
is  bound  to  condemn  and  frustrate.  The  bill  only  asks 
for  a  reconveyance  of  what  remained  unoonveyed  by 
Wallbridge ;  and  the  questions  raised  require,  as  in  the 
words  of  Lord  Redesdale  in  Hevenden  v.  Annesley  (1) 
to  decide — 

Whether  it  would  be  good  conscience  to  interfere  in  his  (Ap- 
pellant's) favor  to  take  from  the  Respondent  that  which  would  be  a 
defence  at  law. 

I  consider  we  are  bound  not  so  to  interfere,  and 
if  the  objection  that  was  raised  as  to  the  staleness 
of  his  claim,  amounting  to  laches,  is  not  permitted 
to  obtain,  our  judgment  should,  I  think,  be  for  the 

(1)  2  Sch.  &  Lef.  e07. 
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Appellant.  The  evidence  shows  that  the  Bespon- 
dent's  title  under  the  deed  was  obtained  in  1866.  The 
Appellant's  bill  was  filed  the  25th  April,  1874.  The 
Apx>ellant's  claim  has  not  been  barred  by  the  Statute  of 
Limitations.  By  section  81  of  chapter  88  of  the  Con- 
solidated Statutes  of  Upper  Canada^  the  limitation  of 
suits  in  equity,  in  respect  of  lands,  is  made  the  same  as 
in  law. 

Section  32  provides  that, 

When  any  land  or  rent  shall  he  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  the  cestui  que  trust,  <£;c.,  to  bring  a  suit 
against  the  trustee  or  any  one  claiming  through  him  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first  accrued  *  •  •  at  and 
not  before  the  time  at  which  such  land  or  rent  shaU  have  been  con- 
veyed, &c. 

Section  33  provides  that, 

In  every  case  of  concealed  fraud  the  right  of  any  person  to  bring 
a  suit  in  equity  for  the  recovery  of  any  land  or  rent,  of  which  he  or 
the  person  through  whom  he  claims  may  have  been  deprived  by  such 
fraud,  shall  be  deemed  to  have  first  accrued  at,  and  not  before,  the 
time  at  which  such  fraud  shall,  or  with  reasonable  diligence  might 
have  been,  first  known  or  discovered. 

Section  34  contains  a  proviso  exempting  from  the 
operation  of  section  88  cases  of  bond  fide  purchasers  for 
valuable  consideration. 

Section  35  exempts  from  the  operation  of  the  act  the 
rule  and  jurisdiction  of  courts  of  Equity,  "  in  refusing 
relief  on  the  grounds  of  acquiescence  or  otherwise  to 
any  person  whose  right  to  bring  a  suit  may  not  be 
barred  by  virtue  of  this  act." 

How  then  does  this  legislation  affect  the  rights  of  the 
Api)ellant  ? 

In  the  first  place  his  claim  is  not  barred  by  the  statute 
for  a  good  reason.  In  the  first  place  twenty  years  had 
not  elapsed  from  the  date  of  Respondent's  conveyance 
before  action,  and  taking  the  conveyance  estops  WaU- 
bridge  from  saying  the  Appellant  was  not  then  in  pos- 
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session ;  and,  secondly,  there  was  a  concealed  fraud 
unknown  to  the  Appellant  until  his  return.  The  con- 
veyance is  not  to  a  bond  fide  purchaser  for  valuable 
consideration,  and,  therefore,  section  33  luUy  applies. 

Archbold  v.  Scully  is  a  case  of  appeal  in  1861  to  the 
House  of  Lords  (1),  in  which,  under  the  Statute,  the 
Plaintiff's  legal  remedy  was  barred  several  years  before 
action,  and  the  defence  of  the  Statute  and  acquiescence 
and  laches  was  set  up.  In  delivering  judgment  Lord 
Wensleydale  says : 

So  far  as  laches  is  a  defence,  1  take  it  that,  where  there  is  a  Statute 
of  Limitationsi  the  objection  of  simple  laches  does  not  apply  until 
the  time  allowed  by  the  Statute.  But  acquiescence  is  a  different 
thing.  It  means  more  than  laches  *  *  •  But  the  fact  of  simply 
neglecting  to  enforce  a  claim  for  the  period  during  which  the  law 
permits  him  to  delay,  without  losing  his  right,  I  cannot  conceive  to 
be  an  equitable  bar.  In  this  case  I  cannot  say  that  anything  has 
been  done  or  permitted  which  falls  under  the  definition  of  acquies- 
cence. 

Lord  Chelmsford,  in  the  same  case,  says  : 

Have  any  laches  or  acquiescence,  then,  been  established  to  disen- 
title the  Appellant  to  the  relief  which  he  prays  ?  Acquiescence  in 
the  sense  of  mere  passive  assent  cannot  be  regarded  as  anything 
more  than  laches  or  delay,  as  Lord  Oranworth  said  in  the  Rockdale 
Company  v.  King  (2)  :  '^Mere  acquiesence,  if  by  acquiescence  is  to  be 
understood  only  the  abstaining  from  legal  proceedings,  is  unim- 
portant. Where  one  party  invades  the  rights  of  another,  that  other 
does  noty  in  general,  deprive  himself  of  the  right  of  seeking  redress 
merely  because  he  remains  passive,  unless,  indeed,  he  continues 
inactive  so  long  as  to  bring  the  case  within  the  purview  of  the 
Statute  of  Limitations.  In  this  case,  however,  there  has  been  no 
substantial  alteration  in  the  condition  of  the  Respondent,  and  there 
is  nothing  in  the  conduct  of  the  Appellant  beyond  his  having  suffered 
BO  many  years  to  elapse  after  the  right  accrued  before  its  assertion. 
This,  in  my  opinion,  is  not  sufficient  to  disentitle  him  to  the  assist- 
ance of  a  CJourt  of  Equity  to  obtain  the  relief  which  he  seeks.'' 

The  Appellant,  in  his  petition,  claims  only  a  re-con- 
veyance of  the  land  remaining  unsold,  and  in  regard  to 
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tliat  part,  there  being  "  no  substantial  alteration  in  the 
condition  of  the  Respondent,"  and  nothing  whatever  in 
the  conduct  of  the  Appellant  in  the  shape  of  delay  to 
seek  the  assistance  of  the  Court  as  soon  as  he  returned 
and  become  aware  of  the  transaction  which  he  seeks 
to  avoid,  I  cannot  discover  anything  like  acquiescence, 
or  the  slightest  evidence  of  even  mere  laches  or  delay. 
I  think,  therefore,  the  Court  is  bound  "  by  good  con- 
science to  interfere  in  his  favor ;"  that  the  appeal  should 
be  allowed  and  judgment  given  in  fevor  of  the  Appel- 
lant, with  costs. 

Appeal  allowed  with  costs. 

Solicitor  for  Appellant :  George  Dean  Dickson. 

Solicitors  for  Respondent :  Fitzgerald  Sf  Arnoldi. 


1878     THE  TRUSTEES  OF  SCHOOL  SEC- 
•T^T^on       TION   No.  16,   SOUTH  DISTRICT 

Jan  y  30.        q^    pjoxOU  COUNTY 

•April  15. 


Appellants  ; 


▲MD 


JAMES  CAMERON  et  al RsspoNDEirrs. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTU. 

Rev.  StaU.  K  8.  (iih  Series)  Ch.  23,  Sec,  SQ—TV-MpcMt  by  Individudl 
Corporators — Plea — Corporation  may  sue  its  Members, 

J.  C.  and  /.  A,  C.  while  Trustees  of  School  Section  No.  16,  South 
District  of  Pictou  County,  and  N,  C.  as  their  servant,  entered 
upon  the  school  plot  belonging  to  their  sectionyremoved  the  school 
house  from  its  foundation  and  destroyed  a  portion  of  the  stone 
wall.  Subsequently,  the  Trustees  of  said  School  Section  brought 
an  action  of  trespass  quare  clausumf  regit  and  de  bonis  asportatis 


*Pbb8bmt  : — ^Ritchie,  C.  J.,  and  Strong,  Foumier,  Taachereau  and 
Gwynne,  J.  J. 
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against  the  said  /.  C,j  /.  A.  C,  and  j^.  0.  for  injury  done  to  the       1879 
school  house,  the  property  of  the  section.    The  Defendants     -^T^^ 
pleaded  inter  alia  justification  of  the  acts  complained  of,  assert-     Sohool 
ing  that  the  acts  were  legally  performed  hy  them  in  their  capa-   Trustbbs 
city  of  Trustees.    Sub.  sec.  4  of  sec.  30,  ch.  23,  Rev.  Stats.,  N.  S.,   ^    ^' 
(4th  series)  declares  that  the  sites  for  school  houses  shall  be       ___ 
defined  by  the  Trustees,  subject  to  the  sanction  of  three  nearest 
Commissioners,  residing  out  of  the  section.    In  this  case  the 
sanction  of  the  three  nearest  Commissioners  was  not  obtained. 
Heldj — On   appeal,  that  under  ch.  23  Rev.  St.,  N.  S.,  (4  series), 
J,  C,  J.  A,  C.J  and  N,  C.  were  not  authorized  to  remove  the 
school  house  from  its  site  in  the  manner  mentioned.     That 
Defendants  having  subsequently  abused  their  right  to  enter 
upon  the  lands  of  the  corporation  by  an  overt  act  of  spoliation, 
the  Plaintiffs,  who  are  a  corporate  body  and  are  identical  with 
the  corporation  which  existed  at  the  time  of  the  trespass,  can 
maintain  trespass  against  the  Defendants  for  the  injury  done  to 
the  corporate  property.    That  when  an  action  is  brought  in  the 
name  of  a  corporation  without  due  authority,  it  is  not  sufficient 
for  the  Defendants  to  plead  that  the  Plaintiffs  did  not  legally 
constitute  the  corporation,  but  in  such  a  c^e  Defendants  ought 
to  apply  to  the  summary  jurisdiction  of  the  Court  to  stay  pro- 
ceedings. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  making  absolute  a  rule  for  a  new  trial. 

This  was  an  action  brought  by  the  Plaintiffs  as  Trus- 
tees of  School  Section  No.  16,  in  the  South  District  of 
Pictou,  against  the  Defendants  for  breaking  and  enter- 
ing their  close  as  such  trustees,  and  destroying  the 
foundation  walls  of  the  school  house  of  that  section 
thereon  erected,  and  remoring  and  carrying  away  the 
same  from  its  lawful  site  and  converting  the  same  to 
their  own  use. 

The  declaration  was  in  the  ordinary  form  in  cases  of 
trespass  quare  clausum  Jregit  and  de  bonis  asportatis 
under  the  Nova  Scotia  law  and  system  of  pleading,  and 
the  pleas  are  eight  in  number. 

The  Defendants,  by  their  pleas,  denied  that  they  com- 
mitted the  trespass  as  alleged ;  the  Plaintiff's  property 
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^^79      in  the  land  and  in  the  goods ;  and  by  their  seventh 

PioTon     plea  asserted  a  title  to  the  freehold  of  the  said  land,  and 

tStstbes  *  right  of  property  in  the  said  goods  in  the  Defendants, 

V.        James  Cameron  and  John  A.  Cameron.os  being  the  Trustees 

*  (with  one  Duncan  Macdonaldy  who  is  not  a  party  in  the 

action)  of  School  Section  No.  16,  South  District  of 
Pictou,  duly  elected  and  appointed  under  the  Statute 
in  that  behalf,  and  the  Defendants  James  Cameron 
and  John  A.  Cameron  justified  the  acts  complained  of 
by  asserting  that  the  said  acts  were  i)erformed  by  them 
in  their  said  capacity  of  Trustees,  they  having  lawful 
power  so  to  do,  and  the  Defendant  Nathan  Cameron  as 
the  servant  of  the  said  other  Defendants. 

By  the  eighth  plea, the  Defendants  denied  the  character 
of  the  Flaintiflfs  at  the  time  the  trespasses  were  com- 
mitted or  action  brought  and  their  proi)erty  in  the  lands 
and  goods,  and  that  the  said  James  Cameron^  John  A. 
Cameron  and  Duncan  Macdonald  were  at  the  time,  &c.. 
Trustees  of  the  said  School  Section  No.  16,  duly  elected 
and  appointed  under  the  Statute,  a  body  corporate  for 
the  purpose  mentioned  in  the  Statute,  &c. 

The  evidence  showed  that  the  Defendants  James 
Cameron  and  John  A,  Cameron,  together  with  the  said 
Duncan  Macdonald^  had,  at  the  annual  school  meeting 
for  the  said  section,  held  in  1873,  been  appointed 
trustees  for  that  section  for  the  ensuing  year ;  that  they 
assumed  the  duties  of  that  office ;  that  a  teacher  was 
engaged  by  them,  and  an  effort  made  to  open  the  school 
That  in  December,  1878,  and  during  the  currency  of 
their  term  of  office,  the  Defendants  James  Cameron 
and  John  A,  Cameron,  at  an  informal  meeting,  and 
without  the  concurrence  of  Duncan  Macdonald, 
determined  to  remove  the  school  house  of  said  section 
to  another  site.  That  a  site  for  the  school  house  of  that 
section  had  been  chosen  according  to  law,  and  the 
school  house  built,  and  that  while  James  Cameron  and 
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John  A.  Cameron  were  Trustees  the  school  house  was      1879 

actually  removed  by  them,  and  a  portion  of  the  stone  Piorou 

wall  was  destroyed.    That  in  June,  18t4,  the  Oommis-  ^^gj^^ 
sioners  of  Schools  for  South  Pictou  dismissed  the  said        v. 

Trustees,  and  appointed  the  Plaintiffs  in  their  stead.  aj«ro». 

The  mode  of  substituting  Trustees  and  the  powers 
and  duties  of  the  Trustees  are  prescnbed  by  the  follow- 
ing sections  of  chap.  23  of  the  Revised  Statutes  of 
Nova  Scotia  (4th  series),  sees.  20,  28,  80,  31,  32,  33,  34, 
which  are  referred  to  at  length  in  the  judgments  of 
this  Court. 

The  case  was  tried  before  Mr.  Justice  Macdonald  with 
a  jury,  at  Halifax,  on  the  25th  October,  18t5. 

At  the  trial,  he  recommended  a  non-suit,  and  Plain- 
tiffs' counsel  having  refused  to  become  non-suited,  the 
learned  Judge  told  the  jury  that  it  was  their  clear  duty 
to  find  a  verdict  in  favor  of  the  Defendants.  Notwith- 
standing the  charge,  a  verdict  was  rendered  for  the 
Plaintiffs,  with  |150  damages,  and  the  Defendant  then 
moved  to  set  aside  the  same,  on  the  grounds  set  forth 
in  the  rule  nisi,  and  the  Court  below  made  the  rule  ab- 
solute. 

Mr.  Cockburn,  Q.  C,  for  Appellants : 

The  Plaintiffs,  being  legally  appointed,  represent  the 
section  for  which,  as  a  corporate  body,  they  act.  Their 
possession  is  not  an  individual  possession,  but  the  pos- 
session of  the  people  whom,  in  their  corporate  capacity, 
they  represent ;  the  possession  of  their  predecessors 
was  also  only  a  representative  and  not  an  individual 
possession,  and,  therefore,  in  their  corporate  representa- 
tive capacity,  the  Plaintiffs,  after  their  appointment,  can 
maintain  trespass  for  any  wrong  done  to  the  corporate 
property  by  any  individual,  whether  at  the  time  of  the 
wrong  done  such  individual  happened  to  be  a  member 
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1879     of  the  corporation  or  not.     Courvell  v.    Woodard  (1) ; 
^BmoTs     Brice  on  Ultra  Vires  (2) ;  Waterman  on  Trespass  (3). 
TbStItbbs       ^  corporation  may  sue  its  members.     See  Field  on 
V.        Corporations  (4). 

The  act  complained  of  was  not  done  by  the  Defen- 
dants as  a  corporate  act  representing  the  section,but  done 
by  them  as  individuals. 

As  to  the  second  point,  that  the  Trustees  at  the  time 
of  action,  were  not  the  legally  appointed  trustees  of 
the  section,  I  submit  this  cannot  be  raised  by  the  plea 
fyled  in  this  case.  The  Board  of  Commissioners,  being 
a  court  of  competent  jurisdiction,  their  acts,  appoint- 
ments or  decrees  cannot  be  impunged  except  by  appeal 
to  the  Council  of  Public  Instruction. 

Mr.  A.  F.  Mclntyre  for  Respondents : 

The  first  point  to  be  determined  is  whether  the  acts 
complained  of  were  done  by  the  Bespondents  in  their 
corporate  capacity  of  Trustees,  or  as  individuals. 

It  is  a  fact  that  the  removal  of  the  school  house  was 
decided  by  a  majority  of  the  trustees  at  a  meeting  held 
by  them  in  December,  1878.  Under  the  Revised 
Statutes  Nova  Scotia^  4th  series,  c.  1  last  sub.-sec.  of 
sec.  7,  where  a  joint  authority  is  given,  a  majority  can 
act,  and  by  c.  32,  sec.  31,  power  is  given  to  the  Trustees  to 
change  the  site  of  the  school  house  when  they  deem  it 
desirable.  The  approval  of  their  decision  by  the  three 
nearest  Commissioners  is  only  necessary  when  the  site 
is  first  chosen.  These  were,  no  doubt,  the  sections  the 
Trustees  had  in  view  when  they  arrived  at  their  deter- 
mination. There  was  no  necessity  for  them  to  keep  a 
record  of  their  proceedings ;  in  such  cases  it  is  sufiKcient 
to  prove  the  resolution  to  have  been  passed  by  a 
majority  of  the  Board. 

(1)  5  Howard  665.  (3)  Vol.  2,  p.  23 J. 

(2)  P.  485.  (4)  Sees.  180  &  36J . 
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In  re  BonnellVs  Telegraph  Co.  (1) ;  Darcy  v.  Tamur      1879 
Ry.  Co.  (2).  P^u 

There  is  nothinsr  in  the  Nova  Scotia  Act  which  re-    School 

°  Tbustbbs 

quires  that  a  notice  in  writing  should  be  sent  before  a        v. 
meeting  is  held,  as  in  the  Ontario  Act. 

In  any  case  the  Defendants  James  Cameron  and  John 
A.  Cameron,  being  members  of  a  public  corporation,  in- 
corporated for  public  purposes,  and  having  public 
duties  to  perform,  an  action  of  this  sort  will  not  lie 
against  them  at  the  suit  of  the  corporation  for  acts  done 
in  their  corporate  capacity  without  proof  of  mala  fides  : 
Harman  v.  Taffenden,  et  al  (3). 

The  E^pondent  submits  also  that  the  present  appeal 
should  be  dismissed,  because  at  the  time  of  the  alleged 
trespasses,  the  Defendants  James  Cameron  and  John  A. 
Cameron,  together  with  the  said  Duncan  Macdonald, 
were  the  duly  elected  and  acting  Trustees  of  Section 
No  16,  South  District  of  Pictou  County,  and  were,  as 
such  Trustees,  by  law  vested  with  the  freehold  in  the 
lands  and  the  property,  in  the  goods  in  the  pleadings 
mentioned,  and  in  possession  of  the  same. 

The  Chief  Justice  : 

By  sec.  7,  c.  32,  Revised  Statutes,  N.  S.,  4th  series, 
sec.  7,  the  Governor  in  Council  is  empowered  to  ap- 
point Commissioners  for  each  District,  who  shall  form  a 
Board  of  School  Commissioners. 

By  sec.  22  each  school  section  shall  have  a  Board  of 
three  Trustees,  and  no  section  shall  have  more  than  one 
Board. 

By  section  28,  the  Trustees  of  any  section  shall  be  a 
body  corporate  for  the  prosecution  and  defence  of  all 
actions  relating  to  the  school  or  its  affairs,  and  other 

(1)  L.  K.  12  Eq.  246.  (2)  L,  R.  2  Ex.  162. 

(3)  1  East  555. 
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1879      necessary  purposes,  tinder  the  title  of  "Trustees  of 
PioTou     School  Section  No. ,  in  the  District  (or  Districts) 

T^^TBEs  ^^ '"  ^^^  *^®y  shall  have  power,  when  authorized 

»•        by  the  school  meeting,  to  borrow  money  for  the  purchase 

'  or  improvement  of  grounds  for  school  purposes,  or  for 

the  purchase  or  building  of  school  houses. 

By  sec.  29,  Trustees  are  authorized  to  effect  insurances 
on  school  houses,  and  sec.  30  declares  the  duties  of  the 
Trustees  as  follows.     Inter  alia  sub-sec.  2 : 

To  take  posseasion  of  and  hold  as  a  corporation  all  the  school 
property  of  the  section,  or  which  may  be  purchased  for  or  given  to 
it  for  the  use  or  support  of  Oonunon  or  Academic  Schools. 

Sub.  sec.  4 : 

To  determine  the  sites  of  school  houses,  subject  to  the  sanction  of 
the  three  nearest  Commissioners  residing  out  of  the  section,  and  in 
case  the  three  nearest  Commissioners  do  not  agree  as  to  the  site 
of  a  school  house,  the  matter  shall  be  referred  to  the  Board  of  Com- 
missioners for  the  District  or  County  in  which  the  school  is  situate^ 
and  their  decision  shall  be  final. 

The  Trustees  of  School  Section  No.  16  were  possessed 
of  the  property  on  which  this  school  house  stood  under 
a  deed  from  William  Thompson  to  James  Macdonald, 
Donald  Macdonald  and  Peter  Ross,  Trustees  of  School 
Section  No.  16,  dated  29th  Oct.,  1866,  whereby  Thomp- 
son, in  consideration  of  |16,  bargained  and  sold  to  said 
Trustees  and  their  successors  in  ofiKce  the  lot  in  question, 
to  have  and  to  hold  the  same  as  school  property  to 
said  Trustees  and  their  successors  in  office.  At  the 
time  of  the  acts  complained  of.  Defendants  James 
Cameron  and  John  A,  Cameron,  and  one  Duncan  Mac- 
donald, were  the  Trustees  of  School  District  Sec.  16. 
Macdonald  says  he  had  nothing  to  do  with  the  removal 
of  the  school  house ;  that  James  Cameron  and  John  A. 
Cameron  came  to  see  him  about  it  after  night ;  said  they 
were  going  to  remove  the  school  house,  and  asked  if  he 
had  any  objection  ;  he  said  he  had ;  that  it  could  not 
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be  in  a  better  place ;  that  he  saw  the  Commissioners      1^79 
remove  the  school  honse  in  Dec,  18*73.  Piotoc 

Peter  G.  Campbell  says :  ^^^ 

It  was  removed  the  length  of  itself  and  3  or  4  feet  more  from  its         v* 
old  foundation.    It  was  less  or  more  damaged ;  the  stone  wall  was       ^^^^^   * 
torn  down. 

Duncan  Cameron  says : 

I  said  to  James  Cameron  (the  morning  they  commenced  to  re- 
moye  the  building)  siu*ely  you  are  not  going  to  remove  the  building; 
he  said  yes.  He  said,  they  had  consulted  the  Board  before  and  they 
would  not  heed  him.  He  said  they  did  not  consult  the  Board  about 
removing  it ;  then^  I  said,  you  should  have  consulted  the  section ;  he 
said,  we  are  the  section ;  he  said  they  were  about  removing  it  to  an- 
other site  about  a  mile  and  a  quarter  off,  and  not  approved  of  by  the 
Board. 

James  Macdonald  says : 

I  saw  James  and  John  A,  Cameron  in  the  act  of  removing  the  house ; 
Nathan  Cameron  was  present  with  others.  The  stone  foundation 
was  torn  down  in  removing  it.  It  was  removed  towards  the  road.  I 
think  part  of  it  was  on  the  road.  It  was  left  temporarily  on  the 
runners.  •  •  •  Afterwards,  I  had  a  conversation  with  James 
Cameron.  He  said  he  did  not  consult  the  Commissioners  as  he  did 
so  previously  without  good  result.  •  •  •  The  house  was  thrown 
ofif  the  level  so  that  one  comer  of  the  window  was  an  inch  open  when 
the  other  was  closed. 

William  Thomas  says : 

When  the  school  house  was  taken  off  the  foundation  the  windows 
were  twisted.  The  one  end  higher  than  the  other.  *  *  *  Xhe 
weather  boards  and  a  few  shingles  were  hurt. 

Nathan  Cameron  was  the  only  Defendant  examined. 
He  was  called  for  the  defence.    He  says : 

They  asked  me  to  go  and  assist  them  in  removing  the  school  house 
in  Dec,  1873.  I  assisted  them.  We  were  to  remove  it  a  mile  and  a 
quarter  away,  or  less.  The  Defendants  told  me  that  their  object  was 
to  remove  the  school  house  to  the  church. 

There  is  evidence  as  to  the  deposition  of  the  Trustees 
and  the  appointment  of  others  in  their  stead  after  the 
removal ;  but,  in  the  view  I  take  of  this  case,  all  such 
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1879      evidence  is  immateTial  and  ought  not  in  any  way  to 
p^^n     aflfect  the  disposition  of  this  case. 

iSwTBBs       ^^  *^®  *'^^^^'   ^^'  ^^^^^  moved  for  a  non-suit  on 
«•        the  ground  that  **  a  corporation  cannot  sue  itself;  no 

*  title  or  possesion  proved  in  the  plantiffs ;   title  and 

possession  proved  to  have  been  in  the  Defendants, 
Trustees,  at  the  time  of  the  alleged  injury."  The  learned 
Judge  recommended  a  non-suit,  and,  on  Plaintiffs'  coun- 
sel refusing  to  become  non-suited,  the  Judge  instructed 
the  jury  that  Defendants,  having  denied  Plaintiife'  pos- 
session, it  was  incumbent  on  Plaintiffs  to  prove  posses- 
sion, actual  or  constructive;  that  evidence  showed 
Defendants,  James  Cameron  and  John  A.  Cameron  and 
Donald  Macdonald,  were  Trustees  at  the  time  and  were 
in  the  legal  possession,  the  law  vesting  both  the  title 
and  possession  in  them  as  such  Trustees ;  ^  #  # 
expressed  great  doubt  as  to  the  dismissal,  in  which  case 
he  said,  by  this  strange  action,  two  of  them  would  be 
now  Plaintiffs,  as  Trustees  against  themselves,  as  in- 
dividuals, but  that  it  was  not  necessary  to  trouble  the 
jury  with  that  question,  as  their  legal  possession  at  the 
time  of  the  alleged  trespass  was  sufficient  defence  in 
this  action  for  acts  done,  while  in  such  legal  possesKion, 
by  them  and  Defendant  who  justified  under  them. 
That,  if  they  were  guilty  of  a  breach  of  trust,  as  such 
Trustees,  as  he  thought  they  were,  the  section  had  a 
remedy  for  such  wrong,  but  certainly  not  in  this  form, 
or  style  of  action.  That  as  the  case  turned  upon  a  ques- 
tion of  law,  the  fact«  upon  which  the  legal  question 
depended  being  admitted  on  all  sides,  he  had  nothing 
to  submit  to  them,  and  that  it  was  their  clear  duty  to 
find  a  verdict  in  favor  of  the  Defendants. 

Notwithstanding  this  charge  the  jury  found  in  favor 
of  the  Plaintiffs,  and  a  rule  was  .made  absolute  by  the 
Supreme  Court  of  Nova  Scotia  to  set  aside  this  verdict, 
and  a  new  trial  was  granted. 


Caxsbov. 


VOL.  n.]  APRIL  SESSION,  18W.  699 

No  question  was  raised  as  to  this  being  a  perverse      1879 
verdict,  and  it  was  not  set  aside  upon  that  ground,  but     Piorou 
the  judgment  appears  to  proceed  on  the  ground  that  the    School 
Defendants  James  Cameron  and  John  A,  Cameron  were        v. 
Trustees  at  the  time  of  the  removal,  and  were  at  the 
time  in  the  lawful  and  exclusive  jpossession  as  Trustees 
of  School  Section  No.  16,  which,  the  judgment  states, 

strikes  at  the  very  foundation  of  this  suit,  and  is  of  itself  a  &tal 
objection  to  it,  as  it  b  clesur  that  trespass  cannot  be  maintained 
against  the  Defendants  for  the  removal  of  the  school  hoiise  while 
they  were  in  the  lawful  possession  of  it  as  Trustees. 

While  admitting  the  Defendants  may  have  acted  in- 
discreetly, the  judgment  goes  on  to  say  : 

But  it  must  be  borne  in  mind  that  they  were  public  officers,  and 
if  they  acted  in  good  faith,  though  wrong,  they  cannot  be  treated  as 
trespassers  and  held  personally  responsible  for  what  they  did. 

I  venture  humbly  to  submit  that  this  is  all  wrong ; 
that  the  Defendants  in  their  pleadings,  their  counsel 
on  the  trial,  as  well  as  the  learned  Judge  and  full 
Court,  have  entirely  misapprehended  this  case  in  deal- 
ing with  it  as  if  the  title  and  possession  of  this  school 
property  was  in  the  Trustees  for  the  time  being  person- 
ally and  as  individuals,  and  not  as  in  a  corporate  or 
quasi  corporate  body,  and  in  treating  this  action  as  if 
brought  by  the  Trustees,  or  those  claiming  to  be  Trustees, 
in  their  own  name  as  individuals,  as  if  the  fee  was  in 
the  individual  Trustees,  and  as  if  the  action  was  for  a 
wrong  done  to  the  personal  title  or  possession  of  the 
individual  Trustees,  instead  of  treating  the  title  and 
possession  as  being  in  a  corporate  or  quasi  corporate 
body,  and  the  action  as  brought  by  such  corporation  for 
a  wrong,  done  to  the  title  and  possession  of  the  corpora- 
tion. 

Under  the  express  terms  of  the  Statute  the  Trustees 
of  schools  are  to  "  take  possession  of  and  hold  as  a  cor- 
poration all  the  school  property  of  the  section,"  and  the 
Trustees  of  any  section  are  declared  to  be  a  body  cor- 
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porate  under  the  title  of  "  Trustees  of  School  Section 

No. in  the  District  (or  Districts)  of "  for  the 

prosecuti<in  and  defence  of  all  actions  relating  to  the 
school,  or  its  affairs,  and  other  necessary  purposes. 

The  Trustees,  therefore,  are  created  a  corporation  or 
artificial  body,  by  virtue  of  which  they  hold  the  land 
like  every  other  corporation. 

The  title  being  in  the  corporation,  not  in  the  mem- 
bers of  the  corporation,  the  Trustees  may  change,  but 
the  corporation  continues,  and  the  title  and  possession 
continues  in  the  corporation. 

The  members,  though  constituent  parts,  are  not  in  a 
legal  sense  the  corpoTate  body,  but  as  it  has  been  ex- 
pressed, ''  they  are  only  the  elements  which  form  the 
one  artificial  body,"  but  entirely  distinct  from  the  arti- 
ficial body  endowed  with  corporate  powers ;  so  that  the 
rule  that  a  person  cannot  be  both  Plaintiff  and  Defen- 
dant in  the  same  suit,  which  seems  to  have  embarrassed 
the  counsel  and  the  Court  below,  has  no  application  to 
corporations.  We  have  every  day's  experience  of  mem- 
bers suing  corporations  and  of  corporations  suing  mem- 
bers, and  it  is  too  well  established  to  be  now  disputed 
that  "  suits  may  be  brought  for  all  the  variety  of  causes 
and  in  all  the  various  forms,  and  in  the  same  manner 
as  though  the  parties  thereto  were  natural  persons." 

The  acts  of  the  Trustees,  no  doubt,  are  the  acts  of  the 
corporation,  but  only  when  within  the  scope  of  the 
authority  conferred  on  them  by  the  law  establishing 
the  corporation.  Their  acts  are  only  the  acts  of  the 
corporation,  so  far  as  they  have  such  authority  to  act 
by  virtue  of  the  powers  conferred  on  them. 

The  Legislature  has  only  granted  to  School  Trustees 
in  Nova  Scotia  special  and  limited  powers  for  limited 
purposes,  and  one  limitation  is  that  they  shall  not  fix 
or  determine,  and,  a  fortiori^  not  change,  the  site  of  a 
school  house  without  the  sanction  of  the  Commissionen. 
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If  the  Trastees  wrongfully  deal  with  the  property  con-      1879 
fided  to  their  care  in  a  manner,  not  only  not  sanctioned    pj^u 
by  law,  but  contrary  to  law,  as  distinguished  from  mere    School 
error,  mistake  and  misapprehension,  or  simple  negli-       v. 
gence,  they  cease  to  act  as  Trustees.    Their  act  in  such     ^'^^' 
a  case  is  not  a  corporate  act.    They  become  wrong- 
doers, and  cannot  justify  as  Trustees,  and,  as  such,  are 
liable  to  be  sued  by  the  corporation  as  any  other  tres- 
passer or  wrong-doer  having  no  legal  justification  for 
his  acts. 

If  the  acts  of  these  Defendants,  then,  are  clearly  ultra 
vires,  their  liability  for  such  acts  must  be  determined 
by  the  ordinary  principles  of  law.  "  In  all  cases  of  tort," 
Mr.  Brice  says,  "as  an  actual  wrong-doer  is  always  liable 
to  the  injured  party,  a  corporate  official  necessarily  is 
under  personal  responsibility." 

I  quite  agree  that,  so  far  as  the  determination  of  this 
case  is  concerned,  it  matters  not  who  the  individual 
Trustees  now  are,  or  were  at  the  commencement  of  this 
suit.  If  Trustees  for  the  time  being,  having  the  right 
to  manage  the  school  affairs  and  to  bring 
and  defend  suits  in  the  corporate  name,  have 
any  reason  to  complain  that  the  corporate  name  is 
being  improperly  used  in  the  bringing  of  an  action,  I 
can  see  no  reason  why  the  same  course  would  not  be 
open  to  them  that  a  private  individual  would  have,  if 
his  name  was  used  without  his  consent,  viz :  by  apply- 
ing to  the  Court  to  stay  and  set  aside  the  proceedings. 
Be  this  as  it  may,  all  we  have  now  to  do  is,  not  to  en- 
quire what  individual  Trustees  set  the  law  in  motion, 
but  to  treat  the  suit  as  properly  brought  in  the  name 
of  the  corporation,  and  adjudicate  on  the  rights  of  the 
corporation ;  in  other  words,  simply  to  enquire  whether 
the  close  of  the  Plaintiffs  has  been  illegally  broken  and 
entered,  and  the  property  of  the  corporation,  the  school 
house,  has  been  unlawfully  injured  and  removed,  and. 
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1879      if  80,  to  ascertain  whether  the  Defendants  were  guilty 

IhcTon    of  such  nnlawfol  acts.     Beduced  to  this  point,  the  re- 

T^^^TBEs  ®^^*  ^®  ^^^  evident.    These  three  Defendants,  without 

V.       authority  of  law,  undertook  to  remove  this  school  house 

'  from  its  site,  and  did  so  in  a  most  wilful  manner,  for  it 

cannot  be  pretended  that  they  were  in  ignorance  of  the 
law,  or  the  duties  and  powers  of  Trustees,  but  they  did 
it,  in  fact,  in  direct  defiance  of  the  law.  They  knew  no 
site  could  be  fixed  and  determined  on  without  the 
sanction  of  the  Commissioners,  and  this  they  would  not 
even  seek  to  obtain,  because,  from  a  previous  application, 
they  had  evidently  discovered  that  the  Commissioners 
would  not  sanction  their  proposed  interference.  Thus, 
these  Defendants,  without  such  sanction,  without  taking 
any  action  under  sub.  sec.  4,  and  without  the  acquies- 
cence of  the  third  Trustee,  in  fact,  in  opposition  to  him, 
proceed  to  remove  the  school  house,  drawing  it  from  its 
foundation  and  otherwise  injuring  the  foundations  and 
buildings.  These  three  Defendants,  then,  were  violat- 
ing the  law  and  acting  outside  of  and  beyond  any 
I)ower  or  authority  given  to  Trustees  of  Schools  over 
school  prox>erty,  and  so  abused  the  authority  given  them 
by  law  and  became  trespassers,  and  so  rendered  them- 
selves liable  to  be  sued  as  such  by  the  corporate  body 
on  whose  property  they  so  trespassed,  which  body  co^ 
I>orate  are  the  Plaintiffs  of  record  in  this  suit.  The 
Plaintiffs,  then,  having  suffered  wrong  at  the  hands  of 
the  Defendants,  and  the  Defendants  having  wholly 
failed  by  plea  or  proof  to  justify  their  conduct,  I  think 
the  charge  of  the  learned  Judge  was  wrong,  and  the 
judgment  of  the  Court  below  confirming  that  ruling 
equally  wrong,  and  that  this  appeal  should  be  allowed 
with  costs  in  all  the  courts. 


Stbono,  J.: — 

There  seems  to  have  been  a  strange  misconoeption  <rf 


k 


J 
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both  the  facts  and  law  as  regards  the  first  point  which       1879 


CAMBBOir. 


is  dealt  with  in  the  judgment  of  the  Court  below,  that     pioroir 
relating  to  the  Plaintiffs'  title  to  sue.    The  Plaintiff^s  xSmm 
are  a  corporation  aggregate  incorporated  under  ch.  32  ^    v. 
of  the  Revised  Statutes  of  Nova  Scotia  {Uh  series),  hav- 
ing necessarily  perpetual  succession,  and  not  the  indi- 
vidual corporators  who,  at  the  time  the  action  was 
brought,  happened  to  compose  the  corporation.    The 
Plaintiffs  sue  by  their  corporate  title  as  "  The  Trustees 
of   School  Section  No.   16,  South  District  of  Pictou 
County,"  and  the  names  of  the  individual  Trustees  are 
not  once  mentioned  in  the  record.    It  is,  therefore,  only 
calculated  to  confuse  the  case,  and  to  introduce  irre- 
levant matter  into  its  decision  to  speak  of  the  Trustees 
individually  as  the  Plaintiffs,  and  to  enter  into  an  en- 
qniry  as  to  the  legality  of  the  dismissal  of  the  former 
Trustees  and  the  election  of  those  who  at  present  claim 
to  fill  the  corporate  offices. 

The  corjwration  which  now  sues  for  trespass  to  the 
corporate  body  is  identical  with  the  corporation  which 
'fvas  seized  of  that  property  at  the  time  the  wrong  com- 
plained of  was  done.    The  eighth  plea  does  not  contain 
allegations  showing  that  the  corporation  has  ceased  to 
exist,  in  which  case  it  might  have  constituted  a  good 
defencoj  but  it  merely  sets  up  that  the  persons  now 
claiming  to  constitute  the  corporation,  in  the  plea  itself 
miscalled  the  Plaintiffs,  had  not  been  duly  elected  or 
appointed  to  fill  the  offices  of  Trustees,  and  that  the  old 
Trustees  are  still  in  office. 

As  the  action  is  brought  by  the  corporation,  this  is 
manifestly  no  defence.  If  the  action  was  brought  with- 
out due  authority  in  the  name  of  the  corporation,  that 
is  not  a  matter  which  could  properly  be  raised  as  a  de- 
fence on  the  record,  though  it  might,  under  proper  con- 
ditions, have  constituted  ground  for  an  application  to 
tlie  sTunmary  jurisdiction  of  the  Court  to  stay  proceed* 
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1879      ings.    The  8th  plea,  which  raises  this  objection  is, 
p!^u     therefore,  irrelevant  and  bad  in  substance,  and  tenders 
School    j^  immaterial  issue.     It  follows  that,  as  a  new  trial  will 
V.       never  be  granted  for  the  purpose  of  re-trying  an  imma- 
^"""^  *  terial  issue,  one  in  respect  of  which  a  verdict  for  the 
Defendant  mi^ht  be  followed  by  a  repleader  or  judg- 
ment non  obstante,  there  was  clearly  no  ground  for  a 
new  trial  as  regards  the  issue  on  the  8th  plea. 

As  to  the  issues  on  the  six  original  pleas,  amounting 
respectively  to  pleas  of  not  guilty,  and  a  traverse  of 
Plaintiffs'  property  and  ix>ssession  in  the  locus  in  quo, 
pleaded  to  each  of  the  three  counts  of  the  summons, 
the  evidence  was  entirely  sufficient  to  warrant  a'ver- 
dict  on  all  these  for  the  Plaintiffs. 

There  remains  the  issue  on  the  Yth  plea,  which  is  in 
substance  a  justification  by  the  Defendants,  James  Came* 
Ton  and  John  A,  Cameron,  as  corporators  at  the  time  of 
the  acts  complained  of,  and  by  Nathan  Cameron,  the  re- 
maining Defendant,  as  their  servant.  The  evidence 
shows  that  the  Defendants  entered  upon  the  school 
plot  and  removed  the  school  house  from  its  foundation, 
and  destroyed  part  of  a  stone  wall  which  formed  the 
foundation.  This  was  an  act  clearly  beyond  their  legal 
I>owers.  The  i>owers  and  duties  of  the  Trustees  are 
prescribed  by  chapter  82  of  the  Revised  Statutes  of 
Nova  Scotia  (4th  series),  sees.  80  to  84,  inclusive,  and 
nothing  can  there  be  found  authorizing  them  to  remove 
the  school  house  from  its  site  in  the  manner  mentioned 
by  the  witnesses  for  the  Defendants  themselves,  as  well 
as  by  those  who  gave  evidence  for  the  Plaintifb. 

Upon  the  uncontradicted  testimony  it  appears  that 
the  school  house  was  actually  removed  from  its  founda- 
tion and  a  ix>rtion  of  the  stone  wall  was  destroyed,  and 
although  no  question  as  to  these  facts  was  specifically 
left,  by  the  learned  Judge  who  tried  the  cause,  to  the 
jury,  yet  it  would,  of  course,  be  idle  to  send  the  case 
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back  for  a  new  trial  in  order  that  a  jury  might  find      1^79 
upon  these  undisputed  facts.     Then,  the  legal  conse-     Piotou 
quence  of  the  Defendants  acts  is  that,  although  they  ^rtotom 
were  members  of  the  corporation  at  the  time  of  the        ». 

wrongs  complained  of,  and  had,  for  all  legal  purposes      

and  in  the  due  execution  of  their  duty,  a  right  to  enter 
upon  the  lands  of  the  corporation,  and  although  their 
entry,  followed  by  no  abuse  of  authority,  must  be  pre- 
sumed to  be  legal  and  for  the  purpose  of  performing 
their  corporate  duties,  yet,  when  the  entry  was  followed 
by  a  subsequent  abuse  of  authority,  they  became  tres- 
passers ab  iniliOj  their  wrongful  act  relating  back  so  as 
to  make  the  original  entry  unlawful.  This  is  very  old 
law,  for  in  one  of  the  resolutions  of  the  Six  Carpenters' 
case  (1),  it  is  laid  down  that  when  a  party  enters  under 
authority  of  law  and  is  guilty  of  subsequent  abuse,  he 
becomes  a  tresspasser  ab  initio^  though  it  is  otherwise 
where  the  entry  is  by  authority  of  the  party. 

The  entry  of  the  Defendants  upon  the  lands  of  the 
corporation,  therefore,  constituted  the  trespass  for 
which  the  Plaintiffs  are  entitled  to  recover,  and  the 
pulling  down  the  wall  and  the  removal  of  the  school 
house  are  the  acts  of  abuse  which  made  the  original 
entry  unlawful,  and  were,  also,  matters  of  aggravation 
to  be  considered  in  estimating  the  amount  of  damages. 

The  issue  on  the  7th  plea,  which  justifies  the  acts  of 
the  Defendants  as  those  which  ''  they  had  lawful  power 
and  authority  to  do,"  was,  therefore,  rightly  found  for 
the  Plaintiffs,  inasmuch  as  the  Defendants  showed  no 
justification  in  law. 

The  whole  case  may  be  summed  up  in  two  proposi- 
tions. The  first  is  that  upon  which  the  case  of  the 
Appellants  is  rested  in  their  factum,  and  which  I  adopt 
almost  in  the  words  in  which  it  is  there  propounded. 
The  Plaintiffs  are  a  corporate  body  and  are  identical 

(1)  8  Rep.  290. 
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1879      with  the  corporation  which  existed  at  the  time  of  the 

PioTou     trespass,  and  although  the  members  of  the  corporation 

T^^^T^Bs  ^^y  have  been  changed,  the  possession  is,  and  has 

V.        always  been,  not  that  of  the  individual  corporators,  but 

__  '  the  possession  of  the  corporation.  The  Plaintiffs  (the 
corporation)  can,  therefore,  maintain  trespass  for  any 
wrong  done  to  the  corporate  property  by  any  individual, 
whether  at  the  time  of  the  wrong  done  that  individual 
happened  to  be  a  member  of  the  corporation  or  not. 
The  other  proposition,  that  a  wrong  was  committed  by 
the  Defendants  at  a  time  when  they  were  members  of 
the  corporation,  is  established  by  the  principle  of  law 
already  adverted  to,  that  an  entry  by  an  individual 
corporator  followed  by  an  overt  act  of  spoliation,  makes 
him  a  trespasser  by  relation. 

The  case  of  Harman  v.  Taffenden  (1),  cited  by  the 
Respondents,  has  no  application  here ;  it  was  not  a  case 
of  trespass  on  the  lands  of  the  corporation.  The  rule 
of  law  which  I  apply  does  not  in  any  way  depend  on 
proof  of  the  intention  of  the  party,  either  in  entering  or 
in  committing  the  subsequent  wrongful  act.  The 
principle  is,  that  where  a  party,  having  an  authority 
derived  from  the  law  to  make  an  entry  upon  lands, 
commits  an  unlawful  act  upon  the  lands,  there  arises  a 
presumption  of  law,  one  which  cannot  be  rebutted,  that 
he  entered  with  unlawful  intent,  and  that  his  entry 
was,  therefore,  a  trespass. 

In  my  judgment,  the  decision  of  the  Court  below 
must  be  reversed,  and  there  must  be  substituted  for  the 
rule  absolute,  a  rule  discharging  the  rule  nisi  with  costs, 
and  the  Appellants  must  have  the  costs  of  this  appeal 

FOUBNIEB,  J. : — 

L'action  en  cette  cause  est  pour  voie  de  fait  commise 

(1)  1  East  555. 


Caubbok. 
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par  les  D§fendeurs  snr  la  propri6t§  de  I'Appelante,  en      1879 
d§pla9ant  la  maison  d'6cole  de  la  section  No.  16.  Piorou 

Lorsque  ce  dfeplacement  a  6t§  fait,  deux  des  D§fen-   m^^^^ 
deurs  faisaient  eux-mSmes  partie  du  corps  des  syndics  et  _    v. 
formaient,  lorsqne  la  presente  action  a  6t6  intent§e,  la 
majority  de  la  Corporation  qui  les  ponrsuit  en  cette 
cause. 

Les  D6fendeurs  ont  r§pondu  a  cette  action  par 
plusieurs  moyens  de  defense  qui  peuvent  en  demiere 
analyse  se  r6duire  aux  deux  suivants  :  lo.  I116galit6  de 
la  destitution  des  Intimes  comme  syndics  de  la  dite 
Corporation,  et  consfequemment  nullit§  de  la  nomination 
de  leurs  rempla9ants ;  2o.  justification  des  faits  qui 
leur  sont  iniput§s  comme  voie  de  faits. 

Par  le  ch.  32  des  Statuts  Refondus  de  la  N.  Ecosse, 
(4eme  s^rie)  r§glant  Tinstruction  publique  dans  cette 
Province,  les  syndics  de  toute  section  scolaire  sont 
6rig§s  en  Corporation   sous  le  titre  de  "Trustees  of 

School  Sec.  No in  the  District  of (or  Districts 

of). 

La  SOme  sec.  d6finit  leur  pouvoir  ainsi  qu'il  suit : 

30.  The  duties  of  the  Trustees  shall  be  as  follows  : 

(1).  To  meet  as  soon  after  the  annual  election  or  appointment  of 
Trustees,  or  a  Trustee,  as  practicable,  and  appoint  one  of  themselves, 
or  some  other  person,  to  be  Secretary  to  the  Board  of  Trustees,  and 
to  provide  him  with  a  suitable  blank-book,  and  instruct  him  to  keep 
therein  and  carefully  preserve  a  correct  record  of  all  doings  of  the 
board. 

(2.)  To  take  possession  of  and  hold  as  a  Corporation  all  the  school 
property  of  the  section,  or  which  may  be  purchased  for,  or  given  to 
it  for  the  use  or  support  of  common  or  academic  schools 

(4.)  To  determine  the  sites  of  school  houses  subject  to  the 
sanction  of  the  three  nearest  Commissioners  residing  out  of  the 
section ;  and  in  case  the  three  nearest  Commissioners,  residing  out 
of  the  section,  do  not  agree  as  to  the  site  of  a  school  house,  the 
matter  should  be  referred  to  the  Board  of  Commissioners  for  the 
District  or  County. 

Par  leur  premier  moyen  de  defense,  les  Intimes  d^mis, 
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1879     ill6galement  d'apres  les  faits  6tabli6  sur  preuve,  veulent 

PiOTou     faire  decider  en  cette  cause  la  question  de  savoir  qui 

TESTERS   ^'^^^»  ^^  ^®  leurs  remplafants,  sont  les  syndics  I6gale- 

».        ment   en  office.    Cette  question  ne  pouvait  pas  fetre 

'  soulev6e  d'une  maniere  indirecte  comme  on  a  essays  de 

le  faire.  Elle  devait  faire  le  sujet  d'une  procfedure 
8p6ciale.  Four  prendre  avantage  de  ce  moyen  de 
defense,  les  Intim^s  auraient  du  se  bomer  k  se  plaindre 
que  les  syndics  qui  pr6tendent  agir  en  cette  cause  au 
nom  de  la  Corporation  ne  sont  pas  16galement  revfitus 
de  cette  quality,  en  accompagnant  cette  allegation 
d'une  demande  de  surseoir  aui  proc6d6s  jusqu'4  ce  que, 
sur  quo  warranto,  cette  question  eut  6t6  d6cid6e.  Au 
lieu  de  cela,  ils  ont  jug6  a  propos  de  plaider  au  m6rite. 
C'est  une  r^gle  certaine  en  matiere  de  plaidoyers. 
aussi  applicable  aux  Corporations  qu'aux  individus, 
que  le  D6fendeur  qui  plaide  au  m§rite  reconnait  la 
capacity  de  poursuivre  chez  son  adversaire.  Les 
Intim§s  doivent  en  consequence  6tre  consid^r^s  comme 
ayant  abandonn6  ce  chef  de  leur  defense  et  reconnu  le 
droit  d'action. 

C'est  k  leur  plaidoyer  de  justification  qu'ils  doivent 
maintenant  s'entenir.  Hs  pr^tendent  se  justifier  en 
all6guant  que  c'est  en  execution  d'une  decision  prise 
par  eux  comme  syndics,  de  changer  le  site  de  la  maison 
d'6cole  en  question,  qu'ils  ont  agi. 

II  n'est  pas  douteux  d'apres  la  preuve  que  les  D6fen- 
deurs  ont  quelque  peu  d6plac6  la  maison  d'^cole  en 
question;  et  que  dans  cette  operation  le  mur  des 
fondations  a  6t6  endommag6,  ainsi  que  les  fenfitres  et 
une  partie  de  la  couverture.  Ces  faits,  k  moins  que  les 
Intim^s  ne  prouvent  qu'ils  6taient  I6galement  autoris^ 
k  agir  comme  ils  I'ont  fait,  sont  certainement  suifisants 
pour  constituer  une  voie  de  fait  donnant  lieu  a  des 
dommages  et  int6r6ts.  Mais  ils  pr6tendent  de  plus 
6tablir  leur  justification  en  aI16guant  qu'ils  6taient,  en 
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lenr  quality  de  syndics,  proprifetaires  et  en  possession       1879 
legale  de  la  maison  d'^cole  et  du  lot  snr  lequel  elle  est     pi^^ 
construite,  et  que  par  consequent  Taction  pour  voie  de  »r^8TBM 
fait  ne  pent  exister  centre  eux.  v. 

Les  Intim§s,  en  6mettant  cette  pretention,  se  trom- 
pent  sur  Tfetendue  et  le  caractere  du  pouvoir  que  la  lot 
leur  attribue  sur  les  maisons  d'§cole.  lis  n'en  sont  que 
les  administrateurs  et  non  pas  les  propri6taires.  Ce  ne 
sont  pas  les  syndics  en  fonctions  qui,  aux  yeux  de  la 
loi,  sont  les  propri6taires  et  en  possession  de  la  maison 
d'6cole,  mais  la  Corporation  dont  ils  ne  sont  que  les 
agents  ou  repr§sentants.  Le  parag.  2  de  la  sec.  31,  est 
clair  BUT  ce  point,  et  indique,  comme  Tun  des  devoirs 
des  syndics,  la  prise  de  possession  comme  corporation 
des  propri6t6s  scolaires  appartenant  a  la  section.  "  To 
take  possession  of,  and  hold  as  a  Corporation,  all  the 
school  property  of  the  section " 

Ainsi,  ils  ne  sont  ni  propri6taires  ni  en  possession 
individuellement  comme  syndics,  mais  c'est  la  Corpo- 
ration elle-mfime  qui  en  est  proprifetaire  et  en  posses- 
sions sous  le  titre  que  la  loi  lui  a  donn6.  lis  ne  peuvent 
pas  se  confondre  avec  la  Corporation  qui  est  un  6tre  tout  k 
fait  distinct  des  personalit6s  qui  la  composent.  Four 
se  justifier  il  leur  faudrait  non-seulement  6tablir  qu'ils 
agissaient  en  vertu  d'une  autorisation  de  celle-ci,  mais 
aussi  faire  voir  que  la  loi  leur  donnait  sur  la  maison 
d'6cole  une  autorit6  qu'elle  leur  avait  d616guee  Pour 
cela,  il  aurait  fallu  prouver  qu'une  decision  prise  par 
les  Intimes,  comme  corporation,  avait  refu,  conform6- 
ment  au  paragraphe  4  de  la  sec.  30,  la  sanction  des  Com- 
missaires  les  plus  proches.  Cette  preuve  n'a  pas  6te 
faite.  £n  agissant  contrairement  a  la  disposition  de 
cette  section,  il  est  Evident  que  les  Intimes  ont  outre- 
passe  leurs  pouvoirs  et  commis  une  voie  de  fait  pour  la- 
quelle  ils  sont  responsables. 

De  plus,  il  est  visible  par  rirr6gularit6  des  proc^d^s  et 
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1879  rempressement  manifesto  par  les  Intim6s,  que  ceux-ci 
pj^u  prenaient  un  intfirfet  plus  qu'ordinaire  dans  le  change- 
SoHooL    ment  du  site  de  Tfecole  de  la  section.    C'est  le  soir,  tard, 

Trustebs 

V.        sans  convocation  r^guliere  d'assembl^e,  qu'ils  font  de- 
Cambron.  jj2j^jj^3p  ^  lojjj  collegue,  Duncan  Mac  Donald,  s'il  concourt 

dans  leurs  vnes  au  sujet  du  transfert  de  la  maison 
d'6cole.  Sur  sa  rfeponse  negative,  les  deux  autres  d6- 
fendeurs  persistent  dans  leur  d^tennination.  II  n'en 
est  fait  aucune  entr6e  dans  les  r^gistres,  ainsi  que  Texige 
le  parag.  1  de  la  sec.  30.  Le  lendemain,  avec  le  con- 
cours  d'un  certain  nombre  d'int6ress6s,  ils  se  mettent  a 
I'cBuvre  pour  transporter  la  maison.  Cette  pr6cipitation 
et  ces  irr§gularites  dans  les  proc6d6s  font  voir  que  les 
Intim6s  agissaient  comme  individus  et  non  comme  au- 
toris6s  par  la  Corporation.  Gette  conduite  d^montre 
aussi  qu'ils  avaient  dans  cette  affaire,  comme  c'est 
assez  souvent  le  cas  dans  ces  questions,  un  int6r6t  qui 
les  faisait  agir  plutot  comme  partisans  que  comme 
syndics.  C'est  prfecisement  pour  prfevenir  ces  inconve- 
nients  que  le  parag.  4  a  declare  que  dans  des  affaires 
de  cette  nature  les  syndics  ne  pourront  pas  agir  sans 
I'approbation  des  commissaires  les  plus  proches.  Sous 
ces  circonstances,  je  ne  puis  faire  autrement  que  d'en  venir 
k  la  conclusion  que  les  Intimes  ont  agi  indiyiduelle- 
ment  et  non  comme  syndics,  ni  comme  autorises  par  la 
Corporation ;  que  d'ailleurs  eussent-ils  ainsi  agi  en  vertu 
d'une  decision  prise  regulierement  par  eux  comme  Cor- 
X>oration,  leur  quality  de  syndics  n'aurait  pu  les  pro- 
t6geT  centre  les  consequences  de  leur  action,  puisque  la 
Corporation  dont  ils  sont  membres  ne  pouvait  pas  leur 
communiquer  un  pouvoir,  qu'elle  n'a  pas.  Ce  pouvoir, 
comme  on  Ta  vu  par  le  parag.  4  de  la  sec.  30  ne  pent 
Hre  exerce  sans  I'approbation  des  trois  Commissaires 
les  plus  proches,  r^sidant  en  dehors  de  la  section. 

Four  ces  raisons  je  concours  dans  le  jugement  qui 
va  6tre  prononc6  par  cette  Oour. 


Cambson. 
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Taschebkau,  J. :  ^ 

PlOTOU 

This  is  an  action  of  trespass  quare  clausumf regit  et  School 
de  bonis  asporiatis.  The  Plaintiffs  declare  against  the  _  v. 
Defendants  for  breaking  and  entering  their  close,  de- 
stroying the  foundation  walls  of  a  school  honse  thereon 
erected  belonging  to  them,  and  removing  and  carrying 
away  the  same  from  its  site.  There  is  some  confusion 
in  this  case,  or,  at  least,  in  some  parts  ot  it,  arising 
from  the  fact  that  the  Defendants  seem  to  have  forgotten 
who  the  Plaintiffs  are.  By  one  of  their  pleas,  they  deny 
that  the  school  house  in  question  was  the  property  and 
in  the  possession  of  the  Plaintiffs ;  but,  by  another  plea, 
they  allege  that  this  school  house  was  the  property  and 
in  the  possession  of  the  Trustees  of  School  Section  No.  16, 
South  District  of  Pictou,  Now,  who  are  the  Plaintiffs  ? 
No  one  else  than  these  Trustees  in  their  corporate  name 
and  capacity.  The  Defendants,  then,  as  distinctly  as 
possible,  have  admitted  the  Plaintiffs'  ownership  and 
possession  of  this  school  house,  and  upon  this  fact  we 
have  consequently  nothing  to  determine.  They  want 
us  to  consider  as  Plaintiffs  certain  individuals  with 
whom  they  contest  the  position  of  Trustees.  They 
say  to  them  "We  are  the  Trustees,  not  you."  This  is  an 
issue  which  cannot  be  determined  in  this  cause,  for  the 
very  simple  reason  that  these  individuals  are  not  the 
Plaintiffs.  The  suit  is  brought  by  a  corporation,  and 
who  are  the  members  of  that  corporation  we  have 
nothing  to  do  with  here. 

The  only  legal  issue  raised  by  the  Defendants  is,  that 
they  were  the  Trustees  of  the  school  when  they  removed 
this  school  house,  and  that,  in  doing  so,  they 
were  acting  as  such  Trustees;  that,  it  is,  in 
fact,  the  corporation  itself  which  did  the 
acts  complained  of,  and  that  they  are  not  personally 
responsible.     The  Defendants  have,  in  my  opinion, 
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1879      clearly  proved  that  they  were,  at  the  time  that  the  school 

PioTou     house  was  removed,  the  Trustees  of  the  school  with  one 

Tbustem   ^^^^^  Macdonaldj  but  they  have  entirely  failed  to 

»•        prove  that  it  was  removed  by  the  corporate  body  known 

*  as  such  Trustees,  and  not  by  them  in  their  individual 

capacity.  There  is  no  evidence  of  any  resolution  au- 
thorizing this  removal,  no  evidence  even  of  a  lawful 
meeting  of  the  Trustees.  One  evening,  about  10  o'clock, 
two  of  the  Defendants  went  to  Macdonald^  their  third 
colleague,  and  told  him  that  they  were  going  to  remove 
the  school  house,  asking  him  if  he  had  any  objections 
to  it.  Macdonald  objected,  but,  next  morning,  they  set 
to  work.  That  is  the  only  evidence  adduced  to  prove 
that  their  act  was  the  act  of  the  corporation.  Is  that 
the  way  in  which  a  corporate  body  can  act  ?  Can  the 
individual  members  of  a  corporation,  even  though  they 
form  a  majority  thereof,  without  notice  to  any  one,  thus 
start  and  go  and  demolish  a  house,  and  bind  the  corpo- 
ration by  their  acts  ?  I  do  not  think  so.  In  a  matter 
of  contract,  perhaps,  a  corporation  aggregate,  acting  as 
such,  may  bind  itself  directly  and  without  constituting 
an  agent,  but  the  only  mode  in  which  it  can  do  a  manual 
act  is  by  an  agent  or  servant  (1).  It  may  by  a  vote  au- 
thorize its  servant  or  agent  to  do  an  act,  and,  if  this 
act  is  a  trespass,  will  bear  the  consequences  thereof 
(2).  Certainly,  that  agent  or  servant  may  be  taken 
amongst  its  members.  But  here,  this  is  not  the 
point  raised.  The  Defendants  do  not  pretend  that  they, 
individually,  have  been  authorized  by  the  cori>oration 
of  the  Trustees  of  School  Section,  number  sixteen.  South 
District  of  Pictou,  to  remove  this  school  house,  and  that 
they  cannot  be  sued  by  the  said  Trustees,  because  it  is 
the  said  Trustees  themselves  who  ordered  this  removal 
But  they  say,  "  we  were  ourselves  the  trustees,  and  it  is 


(1)  Angell  &  Ames  on  corpora-    on  Trespass  927,  VoL  2,  par.  927. 
tions,  186,  229,  279  -,  Waterman       (2)  Addison  on  Torts,  Fku*.  977. 
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as  such  Trustees  and  as  a  corporate  body  that  we  did      1878 
the  acts  complained  of."     Now,   the  law  is  that  the    Piorou 
members  of  a  corporation  aggregate  cannot  separately   r^^^^^^ 
and  individually  give  their  consent  in  such  a  manner        v. 

as  to  oblige  themselves  as  a  collective  body,  for  in  such      

a  case,  it  is  not  the  body  that  acts  (1).  It  is  only  at  a 
lawful  meeting  of  the  corporate  body  that  the  corpo- 
ration can  act  or  do  anything.  Was  it  at  a  lawful 
meeting  of  the  Trustees  of  School  Section  16,  that  this 
school  house  was  removed  ?  Certainly  not.  If  a  corpo- 
rate body  could  itself  commit  a  trespass  in  the  manner 
that  the  act  complained  of  here  was  done,  it  might  as 
well  be  said  that  it  can  commit  an  assault  and  battery. 
Yet  I  do  not  think  that  it  can  be  pretended  that  a 
corporation  can  commit  an  assault  otherwise  than  by 
its  agent  or  servant  (2). 

Again,  according  to  the  Defendants'  contention,  if 
the  corporation  removed  this  house,  not  they,  it  would 
follow  that  if,  whilst  they  were  doing  so,  they  had  been 
arrested,  the  corporation,  not  they,  would  have  been 
arrested.  Yet,  who  ever  heard  of  a  corporation  aggre- 
gate being  put  under  arrest  ?  A  corporation  is  a  legal 
X>erson,  but,  as  it  has  been  said,  a  deaf  and  dumb  person. 
I  might  add  that  it  has  no  hands  with  which  it  can 
remove  a  house. 

Upon  these  principles,  which  rule  all  corporate 
bodies,  I  hold  that  the  removal  of  the  school  house  in 
question  was  the  personal  act  of  the  Defendants  ; 
"that,  as  individuals,  they  never  had  the  possession  of 
it ;  that  it  is  and  was  the  property  and  in  the  posses- 
sion of  the  Plaintiffs,  and  that  their  acts  were  a  trespass 
on  the  Plaintiffs'  property. 

If  the  Defendants  had  pleaded  and  proved  that  they 

(1)  AngeU  &  Ames  on  corpora-    Grant  on  Corporations,  pp.  I,  2, 
tions,  232.  3 ;  Sieoens  v.  Midland  Oountie9 

(2)  Reg.  v.  Pocock,  17  Q.  B.  34.  j    Railway,  10  Ex.  352. 
47 
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1879      had  been  duly  authorized  by  the  corporatioii  to  do  this 

PiOTon     act,  and  that,  in  doing  it,  they  were  the  agents  or  ser- 

Trustrm   ^^^^^  ^^  ^^^  corporation,  I  would  be  of  opinion  that  the 

o.        corporation,  as  the  Plaintiffs  here,  would  not  have  had 

_^  *  the  right  to  invoke  its  want  of  authority  or  power  to 

order  the  act  complained  of.    It  could  not  say  to  the 

Defendants :  "  We  authorized  you  to  remove  this  house, 

but  we  had  no  authority  to  do  so ;  we  ordered  you  to 

do  it,  but  we  sue  you  for  having  done  it."     But,  as  I 

have  said  it  before,  that  is  not  the  issue  raised. 

The  judgment  complained  of  by  the  Plaintiflb  Ib,  in 
my  opinion,  erroneous,  and  the  appeal  therefore  must 
be  allowed.    £ule  to  be  discharged. 

GWYNNE,  J.  : — 

By  sec.  28  of  ch.  32  of  the  Revised  Statutes  of  Nova 
Scotia,  the  Trustees  of  school  sections  are  declared  to  be 
a  body  corporate  for  the  prosecution  and  defence  of  all 
actions  relating  to  the  school,  or  its  affairs,  and  other 
necessary  purposes,  under    the    title  of  "Trustees  of 

School  Section  No. in  the  District  of ,"  and 

by  sub-sec.  2  of  sec.  80,  they  are  emi)owered  to  take 
possession  of,  and  to  hold  as  a  corporation,  all  the  school 
property  of  the  section  which  may  be  purchased  for  or 
given  to  it  for  the  use  or  support  of  common  or  academic 
schools,  and  by  sub-sec.  4  of  sec.  30  they  are  empowered 
to  determine  the  sites  of  school  houses,  subject  to  the 
sanction  of  the  three  nearest  Commissioners  residing 
out  of  the  section,  and  in  case  these  Commissioners 
should  not  agree  as  to  the  site  of  a  school  house,  it  was 
enacted  that  the  matter  should  be  referred  to  the  Board 
of  Commissioners  for  the  District  or  County  in  which 
the  school  house  is  situate,  whose  decision  should  be 
final. 

The  iibove  Plaintiffs,  in  their  corporate  name  and 


Cakbaov. 
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character,  have  brought  thi  s  action  qu.  cl.fr.  against  three  1 879 
persons,  Defendants,  and  in  their  declaration  complain  Pwrou 
that  the  Defendants  broke  and  entered  the  Plaintiffs'  ,^Sohool 
close  (describing  it)  known  as  the  school  house  lot  of  v. 
Section  No.  16,  South  District  of  Pictou  County,  and 
tore  down  and  destroyed  the  foundation  walls  of  the 
school  house  of  the  said  section  thereon  erected,  and 
removed,  tore  down  and  carried  away  the  buildings, 
wood  and  logs  of  the  Plaintiffs,  and  converted  the  same 
to  their  own  use,  and  also  that  the  Defendants  removed 
and  carried  away  the  school  house  of  the  said  section 
from  its  lawful  site,  and  converted  the  same  to  their 
own  use,  and  also  broke  and  entered  the  close  of  the 
Plaintiffs  (above  described),  and  dug  and  cut  up  the 
soil  thereof,  and  tore  down  the  walls  and  building,  and 
removed  and  injured  the  houses  and  buildings  thereon, 
whereby  the  Plaintiffs  were  deprived  of  the  use  of  the 
same,  and  were  prevented  from  keeping  a  school  therein, 
and  the  members  of  the  said  school  were  deprived  of 
the  advantage  of  having  a  school  kept  in  the  said  sec- 
tion by  reason  of  the  said  wrongful  acts  of  the  Defend- 
ants, and  their  children  were  thereby  deprived  of 
schooling  for  a  long  time. 

It  cannot  be  doubted  that,  if  the  Defendants,  or  any  of 
them,  committed,  or  caused  to  be  committed,  all  or  any 
of  the  acts  complained  of^  without  legal  justification, 
they  would  be  liable  to  the  Plaintiffs  in  this  action, 
suing  as  they  do  in  their  corporate  capacity ;  and  it 
would  be  quite  immaterial  who  may  have  been,  or  be, 
the  particular  individuals  comprising  the  corporation, 
who  are  the  Plaintiffs,  except  in  so  far  as  the  Defendants' 
plea  of  justification  should  occasion  any  enquiry  upon 
that  point.  Now,  to  this  declaration  the  Defendants 
have  pleaded  eight  pleas,  which  may  be  reduced  to 
three,  namely :  1st.  That  the  Defendants  did  not  do  any 
of  the  acts  complained  of;  2nd.  That  the  close,  soil, 


Caxbbov. 
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1879  school  house,  foundation  walls  and  buildings  were  not, 
T^v  ^OT  was  any  of  them  the  Plaintiffs'  property,  as  alleged ; 
^HooL  ^^^  3p^  (which  is  the  Defendants  plea  of  justification 
V.  set  out  on  the  7th  plea),  that  at  the  time  of  the 
alleged  trespass,  and  until  and  at  the  time  of  action 
brought,  the  Defendants  James  Cameron  and  John  A, 
Cameron,  and  Duncan  Macdonald,  were  the  Trustees  of 
said  School  Section  No.  16,  duly  elected  and  appointed 
under  the  Statute  in  that  behalf,  and  the  said  land  was 
the  freehold  of  the  said  James  Cameron,  John  A,  Cam- 
eron and  Duncan  Macdonald,  as  such  Trustees,  and  the 
said  school  house  and  walls,  buildings,  wood  and  logs 
were  the  pro][)erty  of  the  said  James  Cameron,  John  A, 
Cameron  and  Duncan  Macdonald,  as  such  Trustees,  under 
the  Statute  in  that  behalf,  and  because  it  was  deemed 
desirable  to  change  the  site  of  the  said  school  house, 
and  to  purchase  and  accept  another  site  for  the  said 
school  house,  and  the  said  James  Cameron,  John  A. 
Cameron  and  Duncan  Macdonald,  deeming  it  advisable 
as  aforesaid,  and  having  purchased  and  accepted  another 
site  for  said  school  house,  and  having  lawful  and  proper 
authority  in  that  behalf,  proceeded  to  change  the  site 
of  the  said  school  house,  and  thereupon  the  said  James 
Cameron  and  John  A.  Cameron^  as  such  Trustees  as  afore- 
said, in  their  own  right,  and  the  Defendant,  Nathan 
Cameron,  as  their  servant,  and  by  their  command,  entered 
upon  the  said  close,  and,  with  teams  necessary  for  that 
purpose,  moved  the  said  school  house  from  the  place  it 
then  occupied  towards  the  site  purchased  and  accepted 
as  aforesaid,  doing  no  more  than  was  necessary  for  that 
purpose,  and  because  the  said  school  house  was  set  fire 
to  and  burned  by  some  person  or  persons  unknown,  ac- 
cidentally or  unlawfully,  but  without  the  knowledge 
of  the  Defendants,  it  was  not  removed  to  the  said  site 
so  purchased  and  accepted  as  aforesaid,  but  the  Defen- 
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dants  were  thereby  prevented  from  so  doing,  which  are      1879 
the  alleged  trespasses.  Piotou 

The  8th  plea  it  is  unnecessary  to  set  out,  for  the  issue  t?^^^!- 
thereby  sought  to  be  raised  is  wholly  immaterial  to  the        ». 

matters  really  in  issue  in  this  action.     The  Defendants      * 

by  that  plea,  treating  the  Plaintiffs,  who  are  a  corpora- 
tion suing  in  their  corporate  name,  as  if  they  were 
individual  persons,  deny  that  such  individuals,  there 
being  none  named  as  Plaintiffs  upon  the  Kecord,  were 
ever  duly  appointed  Trustees  of  the  school  section,  or 
were  such  trustees  at  the  time  of  the  alleged  trespasses, 
but  that  the  Defendants  James  Cameron  and  John  A.  Cam* 
eron  and  one  Duncan  Macdonald  were  a  body  corporate 
for  the  purposes  mentioned  in  the  Statute,  and  entitled 
to  sue  under  the  title  of  Trustees  of  School  Section  No. 
16,  &c.,  &c ,  and  that  the  said  land  was  the  freehold  of 
them,  the  said  James  Cameron^  John  A.  Cameron  and 
Duncan  Macdonald^  as  such  Trustees. 

This  plea,  as  it  appears  to  me,  is  framed  upon  a  total 
misconception  of  the  operation  of  the  Statute  and  of  the 
position,  rights,  and  responsibilities  of  the  particular 
individuals,  who,  for  the  time  being,  may  fill  the  char- 
acter of  Trustees  of  the  school  section.  By  the  Statute 
the  school  property  is  plainly  vested,  not  in  the  persons 
who,  for  the  time  being,  may  be  Trustees,  as  pleaded  in 
this  plea,  but  in  the  corporation.  It  is  wholly  errone- 
ous to  describe  the  property  and  to  plead  it  as  being 
the  soil  and  freehold  of  the  respective  individuals  for 
the  time  being  filling  the  office  of  Trustees.  Those 
persons  have  no  estate  whatever  in  the  school  property ; 
it  is  vested  in  the  corporation,  whose  agents  the  per- 
sons are.  Now,  that  the  agents  of  a  corporation  may 
commit  a  tort  upon  the  corporate  property,  for  which 
an  action  will  lie  at  the  suit  of  the  corporation,  there 
can  be  no  doubt ;  a  corporation  known  as  the  mayor, 
aldermen  and  commonalty  of  a  city  may  sue  persons 
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1879  filling  respectively  the  offices  of  mayor  and  aldermeu  of 
Tmov  the  city  for  trespass,  wrong  and  injury  done  to,  or  for 
School  ^j^^  conversion  ot  the  corporate  property.  Doubtless, 
«.  these  agents,  having,  for  the  time  being,  control  of  the 
corporation,  may  prevent  an  action  being  brought  in 
the  corporate  name  against  themselves,  but,  that  action 
being  brought  and  the  Defendants  having  pleaded  to 
issue,  all  that  we  have  to  do  is  to  determine  the 
issues  raised  upon  the  Becord  before  us  in  bar  of  the 
action,  which  issues  must  be  determined  irrespective 
of  any  question  as  to  who  may  or  may  not  have  been 
competent  to  give  instructions  for  the  use  of  the  corpo- 
rate name  for  the  maintenance  of  the  action. 

Now  the  issues  joined,  in  substance,  are,  as  I  have 
said :  1st  Upon  the  question  whether  or  not  the  De- 
fendants, or  any  of  them,  did  any  of  the  acts  complained 
of?  As  to  the  allegation  in  the  declaration  "  that  the 
Defendants  removed  and  carried  away  the  said  school 
house  from  its  lawful  site,  and  converted  the  lame  to 
their  own  use,*'  that  might  have  been  treated  by  the 
Defendants,  and  would  have  been  treated,  as  matter 
of  aggravation  only,  in  view  of  the  other  matters 
charged,  if  the  Defendants  had  not  themselves,  by 
their  third  plea,  treated  that  charge  as  an  indc^^en- 
dent  substantive  cause  of  action  (1).  It  is  unneces- 
sary to  enquire  whether  the  contention  of  the  Defend- 
ants upon  this  issue  is  or  not  correct,  namely,  that  in 
this  connection  the  word  ''  site  "  must  be  construed  to 
mean  the  whole  lot  upon  a  part  of  which  the  school 
house  was  erected,  and  not  merely  that  part  of  the  lot 
within  the  four  walls,  which  were  of  stone,  built  into 
the  ground,  and  which  constituted  the  foundation  of 
the  school  house,  for  the  other  acts  charged,  if  proved 
and  not  justified,  are  abundantly  sufficient  to  support 
the  verdict  rendered  in  £Givor  of  the  Plaintiffs.    Now, 

(1)  BoberU  ▼.  Taylor,  1  C.  B.  117  ]  Lant  y.  Dixm,  3  a  K  776. 
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upon  the  evidence,  it  is  clear,  beyond  all  question,  that      ^879 
the  Defendants  took  the  school  house  down  from  its  foun-     Piorou 
dation  and  removed  it  for  more  than  the  length  of  itself  ^^g.^ 
from  off  that  foundation,  and  that,  in  so  doing,  they        v. 

broke  and  tore  down  the  stone  walls  constituting  such      

foundation,  and  that  the  windows  were  twisted  out  of 
place,  and  that  the  weather-board  and  some  of  the 
shingles  upon  the  roof  of  the  school  house  were  damaged, 
and  that  the  building  was  left  in  a  condition  unfit  for 
occupation  there  as  a  school  house.  That  these  acts 
constitute  an  actionable  wrong  for  which  damages  may 
be  recovered  in  this  action,  unless  they  can  be  justified, 
admits  of  no  question. 

Then,  2nd,  the  Defendants  have  pleaded  in  bar  that 
the  close,  soil,  school  house,  walls  and  buildings  were 
not  nor  was  any  of  them  the  property  of  the  Plaintiffs. 
This  plea  seems  to  have  been  pleaded  upon  the  miscon- 
ception that  some  individuals  behind  the  corporation 
putting  it  in  motion  were  Plaintiffs,  and  not  the  corpora- 
tion itself,  for  the  Statute  clearly  vests  the  school  property 
in  the  corporation,  and  that  is,  in  effect,  what  the  decla- 
ration alleges  and  the  plea  denies.  This  plea,  therefore, 
must  be  found  in  favor  of  the  Plaintiffs;  The  only 
question  which  remains  is  :  Have  the  Defendants,  by 
their  7th  plea,  established  a  justification  ?  Now,  the 
land  is  not  the  freehold  of  James  Cameron,  John  A. 
Cameron  and  Duncan  Macdonald,  as  in  this  plea  pleaded, 
even  though  they  may  have  then  been  the  persons  fill- 
ing the  office  of  Trustees,  the  freehold  is  in  the  corjwra- 
tion — Plaintiffs.  Moreover,  assuming  the  last  named 
individuals  to  have  been  the  persons  filling  the  office 
of  Trustees,  it  appears  by  the  evidence  that  it  is  not  true, 
as  alleged  in  the  plea,  that  they  had  purchased  another 
site  for  the  school  house,  or  that  they  had  lawful  jwwer 
and  authority  to  proceed  to  change  the  site  of  the  school 
house,  as  they  admit  by  their  plea  that  they  did  pro- 
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1879  ceed  to  change  it ;  the  plea,  in  short,  confesses  the  com- 
I^^u  mission  of  all  the  trespasses  charged  in  the  declaration, 
SoBooL  professing  to  avoid  them  as  lawful  acts  done  by  them 
V.  in  the  discharge  of  the  powers  attached  to  their  office ; 
but  it  is  clear  that  they  had  no  such  justification  as 
that  set  up,  for  the  4th  sub-sec.  of  sec.  80  of  the  Act  re- 
quired the  sanction  of  three  of  the  nearest  commis- 
sioners residing  out  of  the  section,  or.  if  they  did  not 
agree,  then  the  sanction  of  the  Board  of  Commissioners, 
whose  decision  iShould  be  &nal,  before  the  acts  which 
Defendants  admit  they  committed  could  lawfully  be 
done,  and  we  find  by  the  evidence  that  the  Defendants 
James  Cameron  and  John  A.  Cameron,  knowing  that  the 
necessary  authority  had  before  been  refused,  despairing 
of  obtaining  it,  did  not  again  apply  for  it,  but  wrongfidly, 
upon  their  own  sole  motion,  did  the  acts  complained  of 
It  would  be  singular,  as  it  appears  to  me,  if  upon  a 
record  raising  these  issues,  all  of  which  must  be  ad- 
mitted to  have  been  clearly  established  in  favor  of  the 
corporation,  a  court  of  law  should  be  disposed  so  far  to 
countenance  injustice  as  to  render  any  assistance  to 
the  Defendants  in  their  endeavor  to  defeat  the  cor- 
poration from  recovering  in  this  action  for  the  wrong 
and  injury  done  to  their  property,  upon  a  suggestion 
that  two  of  the  Defendants  and  another  person  were,  in 
truth,  the  only  x>ersons  competent  to  set  the  corporation 
in  motion  by  an  action  brought  in  its  name. 

The  result  is  that  the  verdict  recovered  by  the 
Plaintiff's  must  be  allowed  to  stand,  and  that  the 
appeal,  which  is  against  a  rule  which  set  it  aside  and 
granted  a  new  trial,  should  be  allowed  with  costs,  and 
that  the  rule  itself  in  the  court  below,  granting  the 
new  trial,  must  be  ordered  to  be  discharged  with  costs. 

Appeal  allowed  with  costs. 
Solicitor  for  Appellants  :  S.  H.  Holmes. 
Solicitor  for  Bespondents :  D.  C.  Fraser. 
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1877,  an  election  petition  WM  fyiod  .u  ujd 
ProthoDotarT'B  office  at  ifurra^  finy,  Dis- 
triot  of  Sagutnay,  sgkingt  the  RoBpODdent. 
The  Ulter  pleuled  by  preliminary  objec- 
tloDi  that  this  election  petition,  notice  of 
its  presentation  sod  copy  of  the  receipt  of 
the  aepoait  bad  noTer  been  sened  upon  him. 
JadgTuent  vaa  {(iren  motntaining  the  prelimin- 
ary objections  and  dismiaaiag  the  petition  with 
coats.  The  petitioaers,  thereupon,  appealed  to 
the  Snpreme  Court  under  36  Vie.  cap.  11,  sec-  48. 
Beld :  Th&t  the  said  jadgment  was  not  appeal- 
able, and  tbat  under  that  section  an  appeal  wilt 
lie  only  from  the  decision  of  a  Judge  who  has 
tried  the  meritsofan  election  petition.  (Ta*- 
ehtreau  and  Foumitr,  J.  J.,  dissenting.) 
Per  Strong,  J.,  [Riehardi,  C.  J.,  concurring,) 
That  the  hearing  of  the  preliminalT  objections 
and  the  trial  of  the  merits  of  the  election  peti- 
tiou  are  distinct  acta  of  procedure.  Bhi^sibd 
e.  Lanoitui    —  —  —  —      317 

3 Rigkt  to,  in  enmiaal  matteri,  38  Vie.,  cap. 

11,  me.  i9—Cmtiielion  whm  unonimom.] 
In  Hichaelmas  Term,  ISTT,  certain  questions 
ol  law  reeerred,  which  arose  on  the  trial  of  the 
appQllaotu,  were  argued  before  Oourt  of  Queen's 
Bench  for  OtUario,  compooed  of  Earriian,  C.J,, 
aod  WiUon,  J.,  and  on  the  4th  February,  18TS, 
the  said  Court,  composed  of  the  same  judges, 
delivered  judgment  affirming  the  conviction  of 
the  appellanls  for  manslaughter.  Meld:  Tbat 
the  conviction  of  the  Ooart  of  Qoeeu'e  Bench, 
although  affirmed  but  by  two  Judeea  was 
unaaimous,  and  therefore  not  ftppealable.  Amib 
V.  Thi  Qoiia  _  _  —  BflB 

3 Right  to,  Order  aettine  saide  a  demurrer 

M  mvolous,  not  appealahle         —         12 
Sit  PufAL  Jddsieint. 
t 'Ste  ISSOLVIKQT,   3. 

G Court  of,  Right  to  entertain  question  not 

raised  at  the  trial.   QaiV  v.  Riohiord.  438 
AEBITBATIOT.         —         _         —  148 

Sei  AwAan. 

mrosB    FDEmoB  .?^^Sr 

See  Iksolviict,  3. 
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Jf.  Compiny,  the  ol .... 

United  Slate;  but  which  did  business  in  JVom 
Scotia,  Kod,  on  the  25th  May,  I8T3,  caused  k 
writ  of  allaebment  to  be  issued  out  of  the  Bn- 
preme  Oourt  at  Amlurii,  aader  the  Absent  and 
Absconding  Debtors'  Act  of  JVpva  Stotia, 
dl:ect«d  to  the  appellant,  the  High  Sheriff  of 
the  County  of  Cumbiriand.  Under  this  writ, 
the  appellant  seised  certain  chattels  as  beinc 
the  chattels  of  the  said  company.  On  the  13th 
November,  18T2,  an  order  was  issued  oat  of  the 
said  Court,  directinf;  the  appellant  to  sell, 
and  the  Appellant  did  sell  said  chattels  as  being 
of  a  perishable  nature.  On  the  11th  December. 
IST4,  a  discon  tin  nance  was  fyled  In  the  sola 
cause  by  If.  On  the  30th  Hay,  1876,  the  res- 
pondent commenced  an  action  against  appel- 
of  the  chatleli  In  qnes- 


winding  op  its  aOairs,  and  being  indebted  to 
him,  had  sold  and  conveyed  to  him  the  said 
chattels  by  a  certain  memorandum  of  sale, 
dated  Julv  6th,  1867,  "  sjjtned  on  Itehalfof  th« 


gent." 


To 


orandum  a  seal  was  affiled  which  did 
not  purport  to  be  the  seal  of  the  company. 
The  appellant  pleaded  to  the  declaration,  that 
he  did  not  convert;  goods  oot  plaintiff's;  not 
possessed  ;  and  also  a  special  plea  of  justiGca- 
tion,  setting  forth  the  proceedings  by  S.,  and 
that  he  had  seized  and  sold  tbe  goods  as  tha 
goods  of  the  company,  in  obedience  to  th« 
attachment  and  order  issued  in  said  proceed- 
ings. The  respondent  replied,  setting  op  the 
discontinuance.  The  appellant  rejoined  that 
the  proceedings  were  not  discontinued,  and 
that  the  discontinuance  was  not  fyled  till  after 
the  sale.  8s  also  demurred,  on  tbe  ground 
that  being  bound  to  obey  the  order  of  the  Conrt, 
he  could  not  be  affected  bv  the  dis continuance. 
At  the  trial  a  verdict  of  $600  damages  was 
rendered  for  respondent.  The  appelant  ol^ 
tained  a  rule  niii  to  set  aside  verdict,  and  the 
rule  and  demurrer  were  argued  together.  The 
Oourt  below  refused  to  set  aside  the  verdict  and 
gave  judgment  for  plaintiff  on  the  demurrer. 
Sttd:  That  the  appeal  should  be  allowed; 
tbat  the  plea  of  justiScation  showed  a  eaffici- 
ent  answer  to  the  declaration  ;  that  the  repli- 
cation was  bad,  and  that  the  verdict  must  be 
set  aside  and  judgment  be  for  the  defendant  oi 
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and  not  the  sale,  constituted  the  conversion  : 
that  there  was  sufBcient  evidence  to  show  that 
the  chattels  in  question  had  heen  transferred 
by  the  company  to  respondent,  and  that  under 
sec.  16,  cap.  63  of  the  Revised  Statutes  of  Nova 
SeotiOy  the  sale  of  the  chattels  did  not  require 
to  be  under  the  corporate  seal  of  the  company. 
Per  Strong,  J. :  The  sale,  and  not  the  seizure, 
was  the  conversion  complained  of.  and  to  this 
the  order  of  the  Court  was  a  sufficient  answer. 
SimbU,  a  mere  taking:  of  the  (i^oods  of  a  third 
person  under  a  mesne  attachment  aeainst  a 
aefendant  to  keep  them  in  medio  until  the  ter- 
mination of  the  action  is  not  a  conversion. 
Per  Henryy  J. :  The  order  for  sale  would  not 
have  been  a  justification  for  the  orinnal  levy 
on  the  goods,  as  well  as  for  the  sale,  if  they 
had  been  the  property  of  the  respondent,  but 
the  evidence  failed  to  show  a  sale  by  the  com- 
pany to  the  respondent.  Such  a  sale  would 
require  to  be  under  the  corporate  seal  of  the 
company,  and  did  not  come  within  the  meaning; 
of  sec.  15,  cap.  63  of  the  Revised  Statutes  (f  Nova 
SeoUa.    MoLiAV  v.  Bradlet    —       —        685 

AWABD -/YfioZi^y  of—Finding  specifically  on 
each  of  the  matters  in  difference.}  Plaintiffs 
brought  ejectment  to  recover  possession 
of  certain  lands  in  the  Parisn  of  P. 
After  cause  was  at  issue,  under  a  rule 
of  reference,  all  matters  in  difference  were 
referred  to  arbitration,  and  the  arbitrators 
were  to  have  power  to  make  an  award  con- 
cerning the  Glebe  and  Church  Lands  at  7'.,  and 
to  make  a  separate  award  concerning  the 
School  Lands  at  P.  The  powers  of  the  arbi- 
trators were  to  extend  to  all  accounts  and 
differences  between  the  s:ii<i  i»Arish  tmd  the  late 
Rector,  and  the  defendant  ait  oxccuirix  of  said 
Rector,  as  also  between  the  said  defendant 
individually  and  the  narish.  The  arbitrators 
made  two 'awards.  First,  as  to  the  iScbool 
Lands,  they  awarded  that  the  defendant  was 
indebted  to  the  plaintiffs,  as  such  executrix,  on 
the  school  moneys  in  the  sum  of  $1,400;  that 
the  defendant  should  pay  that  sum  to  the 
plaintiffii  ;  and  that  judfrnient  should  he 
entered  for  the  plaintiifs  f<  r  that  amount. 
Secondly,  as  to  the  Qlebc  and  Church  Lands, 
they  awarded  that  the  plaintiffd  were  entitled 
to  recover  the  lands  claimed  on  the  writ  of 
ejectment,  and  ordered  judgment  in  ejectment 
to  be  entered  for  the  plaintiffs  with  costs  of 
suit ;  and,  after  reciting  that  all  accounts 
respecting  the  receipt  and  disbursments  of  all 
moneys  received  from  the  interest,  rent  and 
salt  of  these  lands  bv  the  late  Etector,  or  his 
agents,  or  by  the  defendant  as  his  executrix. 
were  also  referred  to  them,  as  well  as  all 
accounts  and  differences  between  the  said 
parish  and  the  defendant  individually,  they 
further  awarded  that  the  defendant  should 
*'  pay  to  the  plaintiffs  the  sum  of  $1  in  full  of 
the  same,''  saving  and  excepting  the  matters 
in  controversy  respecting  the  School  Lands,  on 
which  they  hiad  niade  a  separate  award ;  and 
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that  judgment  should  be  entered  for  the 
plaintiff's  for  the  said  sum  of  $1.  They  also 
awarded  that  the  defendant  should  pay  all 
costs  of  the  reference  and  award.  Held: 
That  the  awards  sufficiently  specified  the 
claims  submitted,  and  the  various  capacities 
in  which  such  claims  arose.  That  the  first 
award,  being  against  the  defendant  in  her  rep- 
resentative capacity,  could  not  be  considered 
against  her  personally,  and  negatived  any 
claim  of  that  kind,  and  also  was  an  adjudication 
against  the  defendant  that  she  had  assets ;  and 
that  the  finding  in  the  second  award  that  the 
defendant  should  pay  $1  coald  be  considered  a 
finding  as  a  gainst  her  in  her  individual  capacity 
for  that  sum,  and,  as  to  the  claims  of  the  plain- 
tiffs against  her  for  mon^^ys  received  by  her 
husband,  or  by  her  as  his  executrix,  as  a  find- 
ing against  the  plaintiffs  on  their  claim.  That 
the  part  of  the  second  award,  directing  pay- 
ment of  the  costs  of  the  reference  and  award 
was  bad,  but  might  be  abandoned.  St. 
GxoBGB  s  Parish  v.  Klsg     —      —     —     141 


BAHKBUPTCY— Foreign      — 
See  Insolvbhot,  2. 
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BOKD-Goods  in  —     —      —      —      —         1 
See  Stoppage  ih  travsitu. 

BQINJiB— Collateral  security  —  RevendicaUon,] 
iB.,  as  trustee  for  ff.  C.  4"  ^^m  deposited  with 
D.  twelve  bonds  of  the  M.C.  ^  S.  Railway  Co., 
as  collateral  security,  to  be  availed  of  only 
subsequent  to  the  failure  of  the  Government 
to  pay  $10,000  subsidy  previonsly  transferred 
to  I). J  and  obtained  a  receipt  from  D.  that  on 
the  subsidv  being  paid  D.  would  return  these 
bonds  to  6'  The  subsidy  was  paid  and  B.  saed 
I),  to  recover  back  the  twelve  bonds.  /T.C  ^ 
Co,  did  not  intervene.  HelJ^ — That  B.,  being 
a  party  personally  liable  on  the  bills  held  by 
/>.,  which  the  Government  subsidy  of  $10,000 
transferred  was  intended  to  pay,  and  having 
complied  with  all  the  conditions  mentioned  in 
the  receipt  entitling  him  to  recover  possession 
of  the  bonds,  was,  as  against  /A,  the  legal  owner 
of  the  bonds,    Dbummokd  v.  Batlis        —      61 

BBITI8H   irOBTH   AMEBICA    ACT— Sees.  91, 
92—       —       —        —        —         —    70 

S^e  Licenses. 

CESTUI   QUE  TRUST   —      —      —       —     61B 
See  FaiKCiPAL  ahd  Aoemt. 

COHTEMFT— Power  of  Punishing  for    —    IM 
See  Pabliambnt,  2. 

GOlTTEBSIOir  BY  8HEBIFF        —        —    5S6 

See  Attaohmxnt. 

GOlTTICTIOir         --  —  -         -    MJ 

See  Appeal,  3. 

COBPOBATIOir-Sale  by    —        —        —    Ml 

See  Attaghmint. 

C0BP0BAT0B8-May    be    sued    by    Corpora* 
tion       —       —        —        —       —     66P 
Tbhpabb  bt  UaunDUAL. 
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CIVIL  CODE,  I.C^  Art   1S43  [—       —      470 

Set  Judicial  Avowal,   3— Arts.    93^ 

la33,  1«3S,  1040,  1981,  1982. 
Ste  In90LVK»DT. 
SAKABEB- Action     of  '  tr<^Brftsa    for   assftiilt 
ag&tast  speakerof  iV.^.  LeglsUtare  -    1S8 
Set  Parliauent,  2. 

2-  See  NtllSAKCE          -        •         -         STB 
DEBAT  DE  C0MFTE8 26 
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iaBTSEaS-Exfmi.Uf,n  from  — Replevin.]  W- 
l«t  an  unfurDisncil  bouse  to  one  Urs.  J/. 
to  be  used  as  a  boardlnic-bouee.  Mrs.  M.  ap- 
plied to  F.  ^  Son  for  furniluce,  wliich  they 
refuspil  to  supply  iialeas  W.  would  guaraolpe 
that  it  would  not  be  dietrained  forreol.  W. 
thereupon  signed  the  followinn  mem,,  which 
was  delivered  to  F.  ^  Son  by  Mrs.  M. .-  "  The 
bearer,  Mrs.  M.,  beinjt  about  to  purciiase  some 
furniture  from  Wm.  F.  ^  Son,  and  my  rent 
beine  Ruaranteed,  I  bejeby  agr •  •-  '-'— 


DEED— ErroDi'Ous  statement  in  — 

See  JcDicuL  Avowal. 
SEKOBBEB 


the  ftrniture  so  to  be  furnished  by  Wm.  f,  * 
Son  for  any  rent  that  may  become  due,"  P. 
^San  then  delivered  the  fiirnilure  to  Mrs.  ^., 
the  said  furnitare  to  be  paid  for  by  monthly 
payments,  and  "  to  remain  the  nroiierty  of  /. 
5-  Son  till  paid  for  in  full."  \f.  levied  upon 
tbe  furnitnre,  P  j"  Son  replevied  and  obtained 
a  verdict  which  Ibe  Court  below  refused  to  set 
wide.     iI*W,— That  the   mem    signed  by   W. 

with  F.  i  Son  not  to  distrain,  and  that  the  judg- 
ment of  the  Court  below  should  be  affirmed 
Wallaoi  V,  Fhaber  -  -  _  _  g;u 
ZLSXmOIl-EIeellon  Appeal-AdmiMiiMlUu  qf 
ReipondejWa  evidence  {P.Q.I— MuWplictiy  of 
cltargea— Bribery  (md  Mndne  in/lffjuie—Ageniw 
—IMnkina  on  ifominallon  and  rolling  /SovO 
The  petition  was  iu  the  usual  form,  charg- 
ing Bribery  and  corruption  on  behalf  ot  ro- 
gpondent  and  of  his  agents;  and  treating  by 
respondent's  agents  on  the  nomination  and 
polling  days.  In  the  bill  of  particulars,  the 
petitioners  formulated  oinetyeigbl  different 
charges,  hul,  in    appeal,    they    only   insisted 

....J  charges,  seven   of  which  •■' 

lly  to  the  '  ■  ■ 
The  respondent 
own  behalf;  and  there  were,  lu  all,  2aO 
witnesses  heard.  The  judgment  of  tbe  Superior 
Coort  of  the  District  of  Jfontre^i,  dismissing  the 
petition  on  all  tbe  charges,  was  unanimously 
affirmed,  except  as  to  the  charge  of  bribery  and 
anduG  influence  by  one  RoOtri,  hereafter  more 
parlJcularly  referred  to;  and  it  was  Held, — 
1st.  That  the  evidence  of  a  candidate  on  his  own 
behair  in  the  Province  of  Quetee,  il  admissible. 
3nd.  That  when  a  maltiplieity  of  charges  of 
corrupt  prsettcea  are  brought  agaiast  a  can- 


treated  a 


indidnte  i 
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didate,  or  hig  agents,  each  charge  ikonld  be 
a  separate  charge,  and,  if  prornd  bj 
is  only  and  rebntted  by  another,  the 
ight  of  their  testimony,  without  ao- 
-  ~  collateral  circnmstaDces  to  kid 
appreciation  of  the  contradie- 
,  cannot  overcome  the  elbot  of 
tal,  and  that.  In  inoh  « 
entitled  to  the  pteiump- 
irnthe  scale  in  tiii  &vor, 
3rd.  That  drinking  on  the  nomination  or 
pollinjf  day  is  not  a  corrupt  pracUce  lalSdent 
to  avoid  an  election,  unless  the  drink  il  given 
by  nn  a[;ent  on  Recount  of  tiie  voter  having 
voted  or  beinc  about  to  vote.  (39  Fie.,  ob.  9, 
see.  91  D.,  comnirred  with  IT  *  18  Vit.,  ch.  IM, 
ss.  4,  23  ft  ;<lilTnp.)  4tb.  That  a  candidata, 
cliarg(>d  b^  bis  opjionent  with  having  no 
influi'nce,  is  not  guilty  of  a  cormpt  prsotioe, 
if,  in  a  public  speech,  in  reply  to  the  attack, 
he  slates  "that  he  had  had  inQuenoe  to 
procure  more  appoinlmenis  for  the  eleeton  of 
the  county  than  any  member." 

The  evidence  on  the  Robert  oliarge  wm  to  tlia 
following  eOect :  Robert,  long  before  thg 
election  was  thought  of,  together  with  memlwn 


stronir  di 
brother^ 


-  law,  one  Edaard  Bonori  OvtlUttt. 
Xa6«rf,;^tieing  a  political  supporter,  a  client  and 
a  personal  friend  of  Ur.  La/iamnit,  asked  him 
on  different  occasions  if  be  could  procure  hli 
brother-ia-law;(OuWi<U<)  a  plaoa.  The  lint 
time  he  spoke  to  him  with  reference  to  It  wai 
about  a;y ear. previous  to  tbe  election ;  but  he 
did  not  say  anything  to  him  on  that  oeeadoft 
about  his,fttther-ln-law  iPori).  Sobtrfi  erl- 
dence  on  this  part  of  the  case  then  goes  on  a* 
follows:  "  Q.  On  what  occMiondidronipci^ 
to  him  (Hr.  Laflamne)  aboat  ItT  A.  It  wai 
when  the  question  of  an  election  aroM  that  I 
spoke  to  him  about  it.  Q.  Laitfall?  A.  Tee. 
Q.  What  was  the  date  at  which  yon  spoke  to 
him  regarding  the  J'ari  family?  A.  I  eaanot 
positively  say,  but  it  was  foar  or  five  weeki 
before  there  was  question  of  the  election.  It 
was  then  spoken  of  in  the  coan^  and  out  of 
the  county.  .'Q.  Tbat was darlngihe election? 
A.  Yes.  Q.  At  all  eventf.  It  was  at  the  time 
the  election  was  spoken  of?  A.Tel.  Q.  What 
did  you  say  to  him  regarding  yonr  brotber-ln- 
law  and  your  fatber-in-law  T  A.  [  went  to  lee 
Mr.  I^fiamme  on  diSerent  ocoallons,  wlien  I 
bad  some  accounts  to  give  him  to  oolisct,  and 
I  said  to  bim  :  '  It  wonid  greatly  pleaw  tlie 
Pari  family  if  you  could  procnm  a  place  for 
my  brother^n-law.'  Q.  Did  yon  aay  to  Mr. 
Lafiammeia  what  way  it  wonla  pleaw  tbe  i'wJ 
family  ?  A.  I  laid  tbii  to  him  :  '  It  might, 
perhaps,  prevent  them  from  voting  at  the 
coming  election.'  Q.  When  yon  told  Mr. 
Laflamme  that  the  Pari  Ikmlly  could  be 
useful  to  him  by  not  voting,  what  did 
Hr.  Lajiamnu  lay  t  A.  He .  ilmplj  told  me 
'  that  he  would  think  of  me,  and  that  if  a 
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TacanoT  occurredi  he  would  do  his  best  for 
me.'  Mr.  Laflamme^  on  the  other  hand,  states : 
<  He  (^Robert)  had  asked  me,  not  during  the 
election,  but  manj  months  before^  I  belieTe,  so 
far  as  my  memory  goes,  a  year  before  there  was 
any  talk  of  an  election,  to  try  and  secure  some 
office  or  occupation,  with  a  slight  remunera- 
tion, for  his  brother-in-law  (Mr.  OuelUtU).  I 
told  him  that  I  would  consider  his  claims  ;  that 
he  was  one  of  my  best  supporters :  and,  if  I 
saw  any  occasion  where  it  would  be  possible 
for  me  to  support  his  claim,  I  would  do  so. 
The  thing  remained  in  that  way  ;  and  preyious 
to  the  election  particularly,  there  was  never 
one  word  said  or  breathed  on  that  subject  be- 
tween Mr,  Robert  and  myself.  I  nerer  aaked 
him  to  use  this  promise,  and  never  intended  to 
do  so ;  it  was  merely  because  he  was  a  personal 
friend  of  mine  and  a  man  of  respectability  and 
importance  that  I  promised  to  consider  his 
claim,  as  I  was  justified  as  the  representatiye 
of  the  county  in  doing.'  "  Kvidence  was  given 
that  Robert  attended  three  or  four  meetings 
of  respondent's  committee,  organized  at 
Lachine ;  that  he  checked  lists  and  reported  his 
acts  to  some  of  the  members  of  the  committee. 
Before  the  election,  Robert  repeated  to  the 
Pari  family  what  had  taken  place  between 
him  and  Mr.  Laftamme,  At  the  time  of  the 
election,  Robert^  while  conversing  with  the 
Paris  in  the  family  circle,  was  informed  by  one 
of  them  **  they  would  vote  for  Oirouard  (the 
defeated  candidate)^  but  that  thev  would  not 
make  use  of  their  mfluence."  He  then  told 
them  **  Do  as  jon  please  ;  they  will  use  your 
votes  as  an  objection  t«  giving  Mr.  OueUette  a 

5 lace."  This  conversation  was  not  reported  bv 
\obert  to  any  member  of  the  respondent's 
committee.  Held^ — 1.  That  the  Respondent, 
having  a  perfectly  legitimate  motive  in  pro- 
mising Robert  to  try  and  get  an  office  for  his 
brother-in-law — his  desire  to  please  a  political 
friend  and  supporter— was  not  guilty  of  a 
corrupt  act  in  makinjo:  such  promise  *,  and 
further,  that  the  act  of  Robert^  in  relation  to  the 
votes  of  the  Pari  family,  even  if  a  corrupt  one. 
was  not  committed  with  the  knowledge  and 
consent  of  the  respondent.  2.  That  wnether 
Rob€rt  was  respondent's  aeent  or  not,  the 
conversations  which  took  place  between  him 
and  the  Par6  familv  do  not  sufficiently  show  a 
corrupt  intent  on  his  part  to  influence  their 
vote,  and  that  he  is  not  guilty  of  bribery  or 
undue  influence  within  the  meaning  of  the 
Statute.  XRiehardi,  O.J.,  and  Strong^  J., 
dissenting.] 

Per  RiehardSf  0.  J.  and  Strong j  J^  that  there 
was  sufficient  evidence  to  declare  Robert  to  be 
one  of  respondent's  agents.  {Henry ^  J.,  dis- 
senting.)   SoMiBViLLi  V.  Laflammb.       -    816 

^.'■'^Preliminary  objections,  -       -    819 

See  Appial,  1. 
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XVIDKJICE  — 0/  PlatnUUr  not  admiteible  — 
Aetiane  againtt  Adnuni8trator9 — Conetruetion  of 
41  <<  MC,  cAop.  96.  Rmv,  Stat.  Jf.  &,  ^k  eeriet,] 
C.  sued  M.  f  ic.,  M,  accepted  service  and 
acknowledgedf  amount  due,  but  R,  pleaded  to 
the  action.  Before  trial  both  defendants  died. 
Then  C,  R.  j-  12.  12.,  as  administrators  of  R^ 
were,  before  trial,  made  parties  to  the  action. 
At  the  trial  C  was  examined  as  a  witness  ia 
support  of  his  own  case,  and  when  asked  what 
had  taken  place  between  him  and  the  deceased 
M.  i'  R-t  the  learned  Judge  ruled  that  the  evi- 
dence was  inadmissible  under  sec.  41,  cap.  96 
of  the  Reviled  Statutee  of  Nova  Scotia^  4th 
series.  Held  (affirming  the  judgment  of  the 
Court  below)  :— That  under  said  section,  in  an 
action  against  administrators  made  parties  to 
an  action  after  issue  joined,  but  before  trial,  the 
plaintiff  cannot  give  any  evidence  in  his  own 
ravor  of  dealings  with  a  deceased  defendant 
{Henry,  J.  dissenting.)  GHSflLiT  «.  Mua- 
DOCK.       ----        -         __48 

2. Rejection     qf — Promieeory    Notee — Jcinl 

Liability  of — Misdirection  aa  to  Iniereet.] 
Plainti&  sued  W,  upon  two  promissory  notes 
signed  by  one  T.  E.  and  W,  The  notes  were 
dated  at  HtUifax  and  made  payable  to  plain- 
tiffs' order  in  Boston,  U.  S.  The  notes  were 
unstamped,  bat  before  action  brought  double 
stamps  were  affixed  and  no  contract  as  to  in- 
terest appeared  on  the  faoe  of  thenu  IT. 
pleaded,  inter  alia,  that  he  had  signed  the 
notes  upon  an  understanding  and  agreement 
that  he  should  be  liable  thereon  as  surety  only 
for  T,  E,,  and  that  plaintiflb,  without  his 
knowledge  or  consent,  agreed  to  jpve  and 
gave  time  XoT,  E.,  and  forbore  to  enroroe  pay- 
ment when  they  might  have  been  paid.  At 
the  trial  W.  sought  to  cross-examine  one  of 
the  plaintifb  on  an  affidavit  made  by  the  wit- 
ness, and  to  which  was  annexed  a  letter  to 
plaintiffii  firom  T,  E.  This  evidence  was  re- 
jected by  the  Judge,  and  a  verdict  was  gives 
for  plaintiff^  with  interest  A  rule  visi  to  set 
aside  verdict  was  discharged  by  the  Supreme 
Court  of  Nova  Sootia,  but  they  referrcMi  the 
rate  of  interest  to  a  Master  of  the  Court 
Held, — That  there  was  an  improper  rejec- 
tion of  evidence,  and  that  the  j^r  shonld 
have  been  directed  as  to  interest  Wallacb  t. 
SOUTHIB.         ------    191 

3. Of  Respondent  in^controverted'elections 

admissible  —  (P-Z  0*)  "SoimviLLS  * «.     La- 
FLAMin.        ------  811 

SeeJuDiaiAL  Avowal. 

EZECUTQS8  —  l^taMUty  <^  {P.O}^  JHbat  d« 
eompte—Interest—Preseription,}    BespondentB, 

representing  one  of  the  universal  residoiij 
lesatees  of  one  W.  D.,  Sen.,  sued  sp- 
pellants  as  joint  testamentary  ezecntois  of 
the  said  W,  D,,  Sen.,  to  render  an  account 
and  pay  over  the  balance  of  the  estate  is 
their  hands.    On  a  dibat  d$  tompU  the  totel 
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value  of  the  estate  was  prored  to  be  worth 
$44|525.66.  Of  this  amouDt  appellants  in  their 
said  capacity,  as  appeared  bj  an  account 
rendered  by  them, took  possession  of  $14,610.33. 
The  balance  of  $30,016.33  appeared  by  the 
books  of  W.  D.  ^  Co.  to  be  due  to  the  estate 
of  W,  2>,,  Sen.^  by  W,  />.,  Jiin.,  one  of  the 
executors,  and  to  have  neyer  como  into  the 
possession  of  the  other  executors.  Held, — That 
under  Art.  913,  Civil  Code  L.  C,  appellants 
were  jointly  and  severally  responsible  only 
for  the  amount  they  took  possession  of  in  their 
joint  capacity,  and,  therefore,  that  \V.  I)., 
JutLf  alone  was  responsible  for  the  amount 
of  such  balance  {Taschereauj  J.  dissentinpr.) 
2.  That  testamentary  executors  cannot  lef^ally 
be  charged  with  more  than  six  per  cent,  interest 
on  the  moneys  collected  by  them,  after  their 
account  has  been  demanded,  in  the  absence  of 
proof  that  they  realized  a  greater  rate  uf 
interest  by  the  use  of  such  moneys.  3.  That 
entries  in  merchants'  books,  regularly  kept 
and  unchanged  during  a  term  of  years,  with 
an  annual  rendering  of  accounts  conforming 
to  such  entries  to  creditors,  make  proof  against 
such  merchants,  particularly  after  the  death  of 
the  creditors.  4.  That  an  action  against 
executors  for  an  account  of  their  adminis- 
tration, and  of  the  moneys  they  have  received, 
or  ougnt  to  have  received  in  their  said  capa- 
city, cannot  be  prescribed  otherwise  than  by 
the  long  prescription  of  30  years.  Darlimg  v. 
Brown.        -  _  -  .  26 

EXECUTOBY  DEVISE.OVEB      -      -      -      481 

See  Will,  2. 

FIKAL  JJTDOiKENT— Appeal— Demurrer— SU' 
preme  and  Bzeheqtier  Court  Act.}  An  Order 
setting  aside  a  demurrer  as  frivolous  and 
irregular  under  the  Nova  Seotia  Practice  Act 
8  an  Order  on  a  matter  of  practice  and  not 
a  final  judgment  appealable  ander  the  11th 
section  of  the  Supreme  and  Exchequer  Court 
Act,  Kandiok  v.  Morrison  ...  12 
2 — See  Insolvknot,  3. 

FOBEIGK  BAKKBUFTCT      -       -       -       364 

See  Inbolvbnot,  2. 

FRAUD— Illegal  Preference      -       .      .      MQ 
See  Insolvenoy,  1. 

nrSUEANCE,  TIELE- Misrepresentation  an  to 
Situation  oj  liisk — Survey  made  by  Aaenl.] 
CM.  appellants'  a^ent  solicited  and  pre- 
vailed on  T.  S.  to  insure  his  premises  with 
the  appellants.  Previouslv  he  bad  examined 
the  premises  to  be  injured,  aad  on  the  22nd 
April,  1874,  T.S,  signed  the  application  which 
CM,  had  caused  to  be  filled  up,  and  upon  the 
back  of  which  was  a  diagram  purporting  to  re- 
present the  exact  situation  of  the  building  in 
relation  to  adjoining  buildings.  T.  S,  stated 
at  the  time  of  signing  the  application,  that  the 
distances  pat  down  in  the  diagram  were  not 
accurate.    CM.  promised  he  would  go  to  the 
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property  and  make  an  accurate  measurement  of 
the  distances.  By  one  of  the  conditions  of  the 
policy  It  "vas  provided  that  if  an  agent  should 
fill  up  the  application,  he  should  be  deemed  to 
be  the  agent  fur  that  purpose  of  the  insured  and 
not  of  the  company,  but  the  company  will  be 
responsible  for  all  surveys  made  by  their  agents 
personally.  ZTf/i,— Affirming  the  judgment  of 
the  Court  of  Error  and  Appeal,  that  with  res- 
pect to  the  survey,  description  and  diagram  the 
assured  was  dealmg  with  (7.if.,not  as  his  agent, 
but  as  the  agent  of  the  company,and  that  there- 
fore any  inticcuracy,  omissions  or  errors  therein 
were  thos^  of  the  agent  of  the  company^  acting 
within  the  scope  of  his  deputed  authority,  and 
not  of  the  assured.  Hastings  Mutual  Firi 
Insurance  Co'y.  v.  Shannon      ...      890 

2 — Misstatement  at  to  encumbrances — Indivi' 
sibility  of  policy — 36  sec  ,  cap.  44,  36  Vict,^ 
Ont.]  The  appellants  i.^'sued  to  the  res- 
pondents, in  consideration  of  $190,  a  policy  of 
insurance  to  tbo  anount  of  $3,000,  as  follows, 
viz.:  $1,000  on  their  building,  and  $2,000  on  the 
stock.  In  the  respondents'  application,  which 
had  been  signed  in  blank  and  delivered  to  the 

f>erson  through  whose  instrumentalitv  the  po- 
ioy  was  effected,  it  was  stated  that  there  were 
no  incumbrances  on  the  property,  althongh 
there  were  several  mortgages.  It  was  also 
proved  that  after  the  issuing  of  the  policy  the 
respondents  effected  a  further  encumbrance  on 
the  land,  but  did  not  notify  Defendants.  The 
policy  was  made  subject  to  36  Vie.,  cap.  44,  0., 
The  proviso  (since  repealed  by  39  Fic,  cap.  7,) 
to  sec.  36,  declared,  "  That  the  concealment  of 
any  encumbrances  on  the  insuredi property,  or 
on  the  land  on  which  it  may  be  situate  *  * 
shall  render  the  policy  void,  and  no  claim  for 
loss  shall  be  recoverable  thereunder,  unless  the 
Board  of  Directors  shall  see  fit  in  their  discre- 
tion to  waive  the  defect."  One  of  the  condi- 
tions of  the  policy  provided  that  the  policy 
should  be  made  void  by  the  omission  to  make 
known  any  fact  material  to  the  risk.  On  an 
action  upon  the  policjr,  the  Court  of  Common 
Pleas  refused  to  set  aside  the  verdict  in  favor 
of  the  appellants,  but  on  appeal  to  the  Court 
of  Error  and  Appeal  for  Ontario  it  was  held 
that  the  policy  was  divisible  and  that  respon- 
dents were  eutitled  to  recover  the  insurance 
on  the  stock.  Jleldy — On  appeal,  that  the  con- 
tract of  insurance  on  the  building  and  on  the 
stock  was  entire  and  indivisible,  and  that  the 
misrepresentations  as  to  encumbrances,  by  the 
conditions  of  the  policy  as  well  as  bv  the  36 
sec.  of  3t»  Kic,  cap.  44,  0.,  rendered  the  policy 
wholly  void  The  Qork  District  Mutual  Firi 
Insurance  Company  v.  Samo      -      .     .     411 
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IB8nE--Any  of  his  body  lawfully  be£[0tten  or 
children  of  such  issue  surrivfng  him  •  481 
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nWOLVKKCY.— /^Vaiid  or  Ulegal  Prefer- 
enee  —  I^reaumptUm  —  Intolvent  Act  of  1875, 
aec  18,  «ti6.  aee$.  1  and  3.  and  In»olv>ent  Act  of 
1889,  «ec«.  86  and  88-^rt».  C.C.L.C.  99S,  1033, 
1085,  lOiO— Docfr<n«  of  Pressure  opposed  to  Art, 
1981, 1082  C.C.L.C]  T.F.,  an  hotel  keeper,  beine 
larffel J  indebted,  sold  to  A.  B.^  his  principal 
creditor,  on  the  19th  January,  1875,  by  notarial 
deed,  duly  registered,  certain  movable  and 
immovable  property,  bein^if  the  bulk  of  his 
estate,  comprising  the  hotel  and  furniture, 
for  $16,409.60.  The  Immovable  property,  valued 
by  official  assessors  at  $2. ,000,  was  sold  for 
$  10,000.  The  sale  was  also  made  subject  to 
the  right  of  redemption  by  /*,  on  re-imbursing, 
within  three  vears,  the  stipulated  price  of 
$15,409.60,  and  interest  at  the  rate  of  8  p.c, 
witn  a  provision  that,  in  case  of  insolvency 
or  default  of  payment,  this  right  of  mm^rS 
should  cease.  No  delivery  took  place,  and 
ten  months  later  /*.,  who  remained  in  pos- 
session of  the  property  under  a  lease  from  A. 
B.  of  the  same  date  as  that  of  the  sale,  also 
became  bankrupt.  In  the  meanti ne  ^.Yi  ,  with 
F^s  consent,  had  leased  the  furniture  to  T.  k ./., 
in  whose  hands  they  were  when  appellant 
(/"«  Assignee)  revendicated  them  as  part  of 
the  insolvent  estate.  T.  ^  J.  did  not  plead, 
but  A.  B.  intervened  and  claimed  the  effects 
under  the  deed  of  sale  above  mentioned  The 
Assignee  contested  the  intervention,  alleging 
that  deeds  passed  on  the  19th  January,  1875, 
bad  been  made  by  T.F.  in  fraud  of  his  credi- 
tors. Ueldj — That  there  was  sufficient  evidence 
to  prove  tnat  the  object  of  the  transaction  was 
to  defeat  F^s  creditors  generally,  and  there- 
fore the  deeds  of  sale  and  lease  of  19th  January, 
1876,  were  null  and  void  under  Aru.  993,  1033, 
1036  and  1040,  C.C.L  C,  and  sees  86  and  88  of 
Insolvent  Act  of  1869,  and  sec.  3,  sub.  sec.  13, 
of  Insolvent  Act  of  1875.    Rickabt  v.  Bill  660 

2. Foreign  Bankruptcy — Assignment  thereun' 

der — Lands  in  Canada.]  />.,  a  naturalized 
British  subject,  who  owned  lands  in  Canada, 
resided  and  carried  on  business  in  partner- 
ship with  B.  4*  S.,  in  the  State  of  New 
York,  In  November,  1873,  the  firm  of  A, 
ff,  4*  S.  became  insolvent.  On  the  14tb 
February,  1874,  the  said  firm,  under  the  Bank- 
ruptcy Act  of  the  United  States  (sec  6,  103  Rev. 
Stat.  U.  /9.,)  executed  a  deed  purporting  to 
''convey,  transfer  and  deliver  all  their  and 
each  01^ their  estate  and  effects"  to  one  C,  as 
trustee  for  the  creditors.  On  the  26th  Sept., 
1874,  a  writ  of  execution  against  />*«  lands  in 
Canada  was  placed  in  the  hands  of  the  proper 
sheriff  by  the  respondents,  who  had  in  the 
meantime  recovered  judgment  against  him. 
Subsequently  Z>.,  by  way  of  further  assurance, 
and  in  pursuance  of  the  deed  of  the  Uth  Feb' v, 
1874,  planted  to  C,  as  trustee,  his  lands  in 
Canada,  specifying  the  different  parcels.  Jf., 
the  appellant,  was  afterwards  substituted  to 
O,  as  trustee,  and,  as  such,  fyled  a  bill  in  the 
Court  of  Chancery  to  obtain  a  declaration  that 
the  lands  specifiea  in  the  bill  were  not  liable  to 
the  operation  of  the  writ  of  execution  of  the  res- 
pondents. Held, — That  a  bankrupt  assignment. 
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made  under  the  provisions  of  an  Act  of  the 
Congress  of  the  United  States  of  America,  will 
not  transfer  immovable  property  in  Canada, 
Also,— That  the  deed  of  the  Uth  February, 
1874,  was  not  effectual,  either  as  a  deed  of  ba^ 
gain  and  sale,  or  a  deed  of  grant  to  pass  any 
legal  title  or  interest  in  the  lands  of  D.  in  Can- 
ada. Maooonald  v.  Gkoboiah  Bat  Luxbii 
Co.    —    —    —    —    —    —    —    —    —    86« 

3. Plea  of  Insolvency — Discharge  not  pleaded 

— Judgment  after  certificate  granted.  J  T.  J.  W. 
sued  F.  B.y  and  on  the  9tfa  June,  1873,  F.  B. 
assigned  his  property  under  the  Insolvent 
Act  of  1869.  On  6th  August,  F.  B.  became 
party  to  a  deed  of  composition.  On  the  17th 
October  F,B.  pleaded  puis  darrein  continuance, 
that  since  action  commenced  he  duly  assi^ed 
under  the  Act,  and  that  by  deed  of  compositioa 
and  discharge  executed  by  his  creditors  he  was 
discharged  of  all  liability.  On  the  19th  Nov- 
ember, 1873,  *.he  Insolvent  Court  confirmed  the 
deed  of  composition  and  F.B's.  discharge,  bat 
F  B.  neglected  to  plead  this  confirmation. 
Judgment  was  given  in  favor  of  T.J.  W.  on 
the  30th  January,  1874.  On  30th  Hay,  1876, 
an  execution  under  the  judgment  was  issued, 
and  on  the  28th  June,  1876,  a  rule  nisi  to  set 
aside  proceedings  was  obtained  and  made  abso- 
lute. Ileld, — Re  versing  the  judgment  of  the  Su- 
preme Court  of  Nova  Scotia,  that  F.B.,  having 
neglected  to  plead  his  discharge  before  judg- 
ment, as  he  might  have  done,  was  estopped 
from  setting  it  up  afterwards  to  defeat  the 
execution.  (Strong,  J.,  dissenting,  on  the 
ground  that  the  rule  or  order  of  the  Court 
below  was  not  one  from  which  an  appeal  coald 
be  brought  under  the  Supreme  and  Exchequer 
Court  Act.)    Wallaok  v.  Boasoii.    -      -  488 

JITBICIAL 'AVOWAL  (aveuy^Deed,  erroneous 
statement  in— Art.  1,243,  C,  C,  L,  C]  By 
notarial  deed,  dated  3rd  May,  1876,  F,  McN, 
and  P.  K.  purchased  from  one  F,  C.  cer- 
tain printing  materials.  The  agreed  price  wai 
$6,000,  and  was  paid ;  but  the  deed  erroneouslj 
stated  the  price  to  be  $7,188.40,  which  amount 
was  acknowledged  in  the  deed  to  have  been 
paid  and  received.  C,  remained  in  possession, 
and,  after  being  in  partnership  with  Jf.  for 
several  months,  failed.  On  7tn  March,  187S, 
F.McN.  and  P.K.  claimed  the  plant,  and  their 
petition  stated  the  purchase  had  been  made  in 
good  faith,  and  that  they  had  paid  the  agreed 
price,  but  that  the  deed  erroneously  stated  the 
price  to  be  $7,188.40.  The  evidence  as  to  the 
price  agreed  upon  and  paid  was  that  of  F.McK,^ 
and  his  statement  was  confirmed  by  F.C.  The 
appellant,  as  assignee  to  the  insolrent  estate 
of  F.  C.  and  M,,  claimed  the  payment  of 
$2,188.40,  being  the  balance  between  the  con- 
sideration price  mentioned  in  the  deed  and 
the  $6,000  admitted  to  have  been  paid.  Held, 
— Affirming  the  judgment  of  the  Conn  be- 
low, that  the  onl^  evidence  in  sapport  of 
appellant's  contention  being  that  of  F,MeXt 
the  respondent,  the  appellant  cannot  divide  Um 
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That,  altbongb   there  i 
fnlsfl  statemeot   in  it  deed,  Ibe  obUf;ntion  to 
pay  the  considenttion   proven  to  be  the  Irue 
and  leplimaie  one  ramains.     Fitltoi  v,  Mo- 
Nunc      -         -         -         -         -        -   4T0 

LACHES    —       -       ~       -        _       _   816 
Stt  Principal  add  Aqint. 

LABCBST—  Umtamped  Promtttorv  Ifote—  Val- 
uaHU  «eeur(lj(-S2  *  3S  Vie.,  cap.  21  D.]  S.  waa 
indicted,  Ined  and  convicted  for  gtealicK  a  note 
for  the  payment  and  ralue  of  1208.33,  the 
property  of  J.  MeC.  and  another.  The 
evideDce  eboirea  that  the  promissoir  note  in 
qoeation  wag  drawn  by  A.  McO.aai  C.  R.,  and 
made  payable  to  S'a  order.    Tbe  said  note  was 

S'veo  by  mistake  to  5.,  it  being  supposed  that 
e  lam  orS26H.33was<Iue  him  by  the  drawers, 
instead  of  a  less  sum  of  f  1T5.D0.  Tbe  mistake 
being  immediately  discovered,  £.  gave  back  tbe 
note  CO  tbe  drawere,  unstamped aad  unindoried, 
in  excbange  for  another  note  ol  $1IB.00.  Ad 
opportunity  occuriioic.  S,  aiterwards,  on  the 
Fame  day,  stole  the  note  ;  he  caused  it  to  be 
stamped,  indorsed  it,  and  tried  to  collevtit. 
Meld, — On  appeal,  reverain(r  the  judemeot  of 
the  Court  of  Queen's  Bench  for  Loaer  Canada 
(Appeal  side),  that  S.  was  notguilty  of  larceny 
of  "a  note"  or  of  "  n  valuable  eecuriij  "  with- 
in tbe  meBuinR  of  the  Statute,  anil  that  tbe  of- 
fence of  which  he  was  (futlty  was  not  correctly 
described  in  tbe  indictment.  Scott  v.  Tnu 
Qdkw.         -----        _        349 


Ch,  32  0—£rtllMh  North  jtineriea  .  _  _ 
SI,  93-flrewf r  trailt  cf.\  6'.,  alter  the  passing 
of  the  Act  37  Vic.eap.  32,0.,  intitulert  "An 
Act  to  amend  and  conaolidaio  the  law  fcr 
tbe  sale  of  fermented  or  spiritoous  liquors," 
then  beinf;  a  brewer  licensed  by  tbe  Uovern- 
ment  of  Canada  under  31  Vic.,  cap.  8,  />,,  for 
tbe  manufacture  of  fermented,  apirituous  and 
utber  liquors,  did  luanufacture  large  quan- 
tities of  beer  and  did  sell  by  wholesale  tor 
consumption  within  the  Province  of  Ontario  a 
largo  qaantity  of  said  fermented  liquors  so  man- 
ufactured by  him,  wilbout  first  oblaininK  a 
license  as  required  by  the  said  Act  of  tbe  Lef(- 
Islative  Assembly  of  Onlaria.  Tbe  Attorney 
Qeneral  therenpon  tyled  an  information  for 
penatties  against  ^'.  Un  demurrer  to  the  infor- 
mation tbe  special  matter  for  argument  was 
that  tbe  Legislature  of  tbe  Province  of  Ontario 
hod  no  power  to  pass  tbe  statute  unrter  which 
tbe  penalties  were  sought  to  be  recovered,  or 
to  require  brewers  to  take  out  any  license 
whatever  for  selling  fermented  or  malt  liquors 
by  vihoUsaU,  as  stated  in  the  information. 
Beld,—i}n  appeal,  that  tbs  Act  of  the  Pro- 
vincial Lef;islatare  ot  Ontario,  31  Yit.,  cap.  32, 
is  not  within  the  legislative  capacity  of  tbat 
Legitlatore.    1.  Tbat  tbe  power  to  taiond  reg-  . 
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ulate  the  trade  of  a  brewer,  being  k  regtrftint 
and  regulation  of  trade  and  commerce,  Atlls 
within  tbe  cl&ssof  subjects  reserved  by  the  aist 
sec.  of  xVn  Jiritiih  ti'orth  America  .^cl  fbr  the  ex- 
clusive legislative  authority  of  tbe  Parliament 
of  Canada ;  and  tbat  the  license  imposed  was  a 
restraint  and  regulatioa  of  trade  and  commerce 
and  not  the  exercise  of  a  police  power. 
3.  That  the  right  conferred  on  tbe  Ontario 
Legislature  by  sub-sec.  9,  sec.  92  of  tbe  said 
Act,  to  deal  exclusivelr  with  shop,  saloon, 
tavern,  auctioneer  and  '  other  licenses,"  does 
not  extend  to  IlcenseB  on  brewers  or  "  other 
licenses  "  which  are  not  of  a  local  or  municipal 
character.  Btgina  s.  Taylor,  38  D.  O.  Q.  B. 
218,  overraled.  [Rite\ie  and  Strong,  J.J.,  dil- 
senting.J    Sbvirh  v.  Tbi  Qum.         -  71 

USS-DetinMe.  atUon  of.]  W.  left  With  C. 
a  chronometer  for  the  purpose  of  ita  being 
repaired.  C,  after  taking  cbronometeF  to 
pieces,  found  detent  spring  much  rusted, 
and  sent  it  to  Batton  to  have  it  mode  right. 
W.  offered  C.  S35.SO  for  bU  work,  bnt  C. 
said  he  would  not  deliver  tbe  chronometer 
until  full  charges  were  paid,  viz.,  $47.00. 
W.  thereupon  sued  C.  to  recover  pnsEession 
and  use  of  bis  chronometer.  The  evidence  of 
tbe  making  of  the  contract  was  conflicting, 
and  the  learned  Judge  at  the  trial  charged  tbe 
jury,  as  a  matter  of  law,  that  even  if  defend- 
the  orders 


instrumr 


order,  plaintiffw. 


woulil  give  no  authority  to  send  tbe  in. ^.  ,.,..<,... 
to  a  foreign  country  to 'have  any  portion  of  tbe 
work  done  ;  and  tbat,  if  it  was  So  sent,  no  Hen 
would  exist  in  Jcfeadaut's  favor  for  tbe  value 
of  the  work  without  special  instractions  or 
plaintiff's  consent;  tbat  no  such  order  or  con- 
sent wus  shown  in  tbe  evidence,  and  tbat 
consequently  no  linn  existed.  The  jury,  bow- 
*  —  -■  -  — ^rdict  for  defendant,   stating, 


diflivery  of  it,  tbat   they  had   adopted 
fendant  s  statement  as  to  the  authority 


at  the  difli 
the  defendan 

and  ioiitructions  (bat  he  bad  received  ^om  the 
plaintiff  in  regard  to  tbe  instrument  when  it 
was  left  with  the  defendant,  ^(id— Affirming 
Ibe  judprnent  of  the  Supreme  Oourt  of  Nova 
.Scoda,  that  ibe  rule  niii  for  a  new  trial  should 
be  discharged,  and,  as  no  faalt  was  found  with 
the  work  doue,  tbe  respondent  had  a  lien  until 
be  was  paid  bis  charges.  Wbbbeb  v.  Ooos- 
wiLL        —       _        —       ___    )a 

TOTA  SCOTIA- J>l»f»IaMiis  Auemblj/  of— Power 
of  piinUMng  for  contempt— Itemoval  of  a  Mem- 
ber/rom  hii  iiat  by  SeTasanlrat-Armi-  Action  of 
tretpaiifor  aeiavlt  againel  Sptaker  and  .Ifnn- 
bert- Damages.^  W.,  a  Member  of  the  House  of 
Assembly  of  tbe  Province  of  A{>vaiSn)iEia,  on  the 
leth  of  April,  1874,  charged  the  then  Provineial 
Secretary— without  being  called  to  order  for 
doing  so— with  having  fauified  a  ttowA.  The 
charge  was  aubseqnently  ioTeitigaled  \tj*  eon- 
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mittee  of  the  House,  who  reported  that  it  was 
nnfoonded.  Two  dajrs  after  the  House  resolred, 
that,  in  preferring  the  charge  without  sufficient 
eyidenoe  to  sustain  it.  W.  was  guiltj  of  a 
breach  of  privilege.  On  the  30th  April,  W. 
was  ordered  to  make  an  apologj  dictated  bj 
the  House,  and,  haying  refused  to  do  so,  was 
declared,  by  another  resolution,  euiltj  of  a 
contempt  of  the  House,  and  requestea  forthwith 
to  withdraw  until  such  apology  should  be 
made.  W.  declined  to  witndraw,  and  there- 
upon another  resolution  was  passed  ordering 
the  removal  of  the  said  W.  from  the  House  by 
the  Sergreant-at-Arme,  who,  with  his  Assistant, 
enforcea  such  order  and  removed  IF.  W, 
brought  an  action  of  trespass  for  assault  against 
the  Speaker  and  certain  Members  of  the  House, 
and  obtained  a  verdict  of  $600  damages. 
ffeldj—On  appeal,  affirming  the  judgment  of 
the  Supreme  Court  of  Nova  Scottaj  that  the 
Legislative  Assembly  of  the  Province  of  Nova 
Scotia  has,  in  the  absence  of  express  grant,  no 
power  to  remove  one  of  its  members  tor  con- 
tempt, unless  be  is  actually  obstructing  the 
business  of  the  House ;  and  TT.  having  been 
removed  from  his  seat,  not  because  he  was 
obstructing  the  business  of  the  House,  but  be- 
cause be  would  not  rej^eat  the  apology  reonired, 
the  defendants  were  liable.  Kiell^  v.  Carson 
(A  Moore,  P.G.G.  63)  and  Doj/U  v.  Falconer 
cL.R.,  1  P.O.  App.  328)  commented,  on  and 
loUowed.     Landbbs  v.  Woodwobth  ' —     169 

2. Bev.  SUt.  of,  4  Series,  cap.  94,      -       12 

See  AppiAL,  3. 
Oap.  97. — See  Attaohmknt. 
Oap.  23,  sec.  30. — See  TassPASS. 
Oap.  96,  sec.  i6,—See  Evidingi,  1 

T^jnBASCBr-Dorwxges—Poeeeesion  of  wharf  buiU 
on  public  proj^erty—ItigfU  of  action  for  trenxise.] 
C.  et  al.  built  a  wliarf  in  the  bed  of  the  St. 
Lawrence,  which  communicated  with  the  shore 
by  means  of  a  gangway,  and  had  enjoyed  the 
possession  of  this  wharf  and  its  approaches  for 
m%ny  years,  when  R.,  on  the  ground  that  the 
wharf  was  a  public  nuisance,  destroyed  the 
means  of  communication  which  existed  from 
the  wharf  to  the  shore.  C.  et  al.  sued  R,  in 
damages,  and  prayed  that  the  works  be  restor- 
ed. After  issue  joined,  R.  fyled  a  supplemen- 
tary plea,  alleging :  that  since  the  institution 
of  uie  action,  one  C.R.,  through  whose  pro- 
perty C  et  aPi  bridge  passed  to  reach  the 
street  on  shore,  had  erected  buildings  which 
prevented  the  restoration  of  the  bridge  and 
wharf.  JSeldf-Thtki  R.  having  allowed  C.  et  al  to 
erect  tfae  gangway  on  public  property  and  re- 
main in  possession  of  it  for  over  a  year,  had 
debarred  himself  of  the  right  of  destroying 
what  might  have  been  originally  a  nuisance  to 
him,  and  that,  notwithstanding  the  subsequent 
abandonment  of  this  wharf  and  gangway,  C  et 
al,  were  entitled  to  substantial  damages. 
Oavibhill  v.  Robillabd       ...       575 


POLICY.— IndiviBiblUty  of       ...         411 
See  Ivsiibavob,  2. 

PBESCBIFTIOir.  -         -  -       27 

See  Ezbootobs,  Liability  of. 

PBIHCIPAL  AHD  AQfSST— Trustee  and  eettvi 
que  Trust— Laehea.}  In  1874.  the  plaintifL 
W.J.T.f  before  leaving  Canada,  conveyed 
certain  lands,  in  which  he  had  an  interest 
as  assignee  of  a  contract  to  purchase,  to 
his  brother,  O.  T.,  one  of  the  defendants. 
In  April,  1861,  O.  T..  in  anticipation  of  a  soit 
whicn  was  afterwards  brought  bv  one  Cagainst 
W.J.T.f  in  relation  to  the  lands  in  question, 
without  the  knowledge  of  his  brother,  re-as- 
signed the  property  to  him,  and  having  paid 
the  balance  of  the  purchase  money,  a  deed  of 
the  lot  issued  at  0,T.*m  request  to  IT,/. 71,  as 
such  assignee.  In  October  following  a  power 
of  attorney  was  sent  to,  and  executed  by 
WJ^.T,  who  was  then  in  Galifomioj  in  favor 
of  O.  T.,  to  enable  him  (O.  T.)  to  « tell  the  land 
in  question,  and  to  tell  or  lease  any  other  lands 
he  owned  in  Canada  J*  In  1866,  G.T.  con- 
veyed the  property  to  IT.,  the  respondent 
who  had  acted  as  solicitor  for  W.J.T.,  ana 
had  fuU^  means  of  knowing  O.  T.*8  position 
and  powers,  for  an  alleged  consiaeration 
of  $1^000,  and  W.  immediately  re-conveyed 
to  0,T.  one-half  of  the  land  for  an  alleged 
consideration  of  $200.  In  1873,  W.J.T.  return- 
ed to  Canada,  and  in  January,  1874,  fyled  a  bill 
impeaching  the  transactions  between  bis 
brother  and  TT.,  seeking  to  have  them  declared, 
trustees  for  him.  jETe/d,— (Reversing  the  judg- 
ment of  the  Oourt  of  Error  and  Appeal  and 
affirming  the^decree  of  Vice-Chancellor  Pro»i- 
/ootj  Strong,  J.,  dissenting,)  that  W.J  T.  was 
the  owner  of  the  lands  in  question  ;  that  he  had 
not  been  debarred  bv  lacnes  or  acquiescence 
from  succeeding  in  the  present  suiCand  that 
the  transactions  between  G.  T.  and  W,  should 
be  set  aside.    Taylob  o.   Wallbbidgi    -    616 

PSOMISSOBT  H0IE8- Joint  LiabiUty  -  -  598 
See  EvioiHCB,  2. 

BEMOTEKESS      -      -----     497 

See  WiLL,tl. 

BEPLEYIK       —      —      —      —      —         522 

See  Distbiss. 

bevekdicahoh     -      -     -     _    m 

See  Bonds. 

SALE    OF    GOODS— (?ood«   sold    by    Agent  as 
J'Hneipal'-IHght  (^  act  q^.J   The  B.  M.  Co. 

(plaintiffs)  sued  />.  (defendant)  for  goods 
sold  and  delivered.  />.  pleaded  that  the  goods 
were  sold  to  him  by  one  A.^  whom  the 
defendant  believed  to  be  tiie  Principal,  and 
that  before  the  defendant  knew  tnat  the 
plaintiffs  were  the  Principals,  the  said  A. 
became  indebted  to  the  defendant  in  a  sum  of 
$400,  which  he,  the  defendant,  was  willing  to 
set-off  against  the  plaintifb'  claim.  The  jury 
found  a  verdict  for  the  defendant  on  this 
plea ! — Held, — That  the  defendant,  having  pur- 
chased the  goods  without  notice  of  Am  being 
an  agent,  and  A,  having  sold  them  in  hia  owa 
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SALE  OF  QOOJi&— continued, 

name,  rould  set  off  the  debt  dnr  to  him  from 
A.  pereoDally,  in  the  same  way  as  if  A.  had 
been  the  Principal ;  and  that  the  Terdict  should 
be  sastained.  Thi  Bowmahvillb  Macbini  Go. 
y.  D1MP8TBB  —  —  —  —  —  21 
See  Stoppage  in  trait  situ,  1. 

SET  OFF-Rl-ht  of    —     —      —      —      —     21 

See  Sali  of  Goods,  1* 
80LICIT0B- **urcha8e  by      —      —      —      616 

See  Principal  and  Aobnt. 

STATUTES,  Congtructlon  of. 

1. — British  Aorth  America  Aet^  sect,  91  and 
92  —        —        —         »_  70 

See  L10XN8IS. 
2,— Insolvent  Aei^  1869,  ues.  86  and  88-360 

See  iNSOLTBNOTf   1. 

3,^In9otvent  Act,  1875,  see.  13  —     —    360 

Sre  Insoltbncy,  1. 
4.-37  Vie,  cap  32,  a    —      —      —      70 

See  LiOBNSBS. 
6.-36  Vie.,  cap.  44,  see.  36,  0.  —    —    411 

See  Insdranob,  2. 
6.-32  and  33  Fic,  cap.  21,  />.  —    —    349 

See  Larcbnt. 
7. — Revised      Statutes,      N.S.,    Ath  series, 
cap.  94      —        —        —        —      12 
See  Appbal. 
8. — hevisfd     Statutes,      N.S,,     4th  series, 
can.  i3.     —        —        — .        —    690 
See  Trespass. 
9. — Revised     Statutes,     N.S.,     4th  series, 
cap.  97      —        —        —        —     143 
See  Attachment. 
10. — Revised  Statutes,  y.S.,  4th  series,  cap, 
96,  sec.  46        —        —        —  48 

See  Evidence,  1. 
11. — Statute  0/ Limitations    —    —    —    431 
See  Will,  2. 

SUPREKE  AKD  EXCHEQTTEB  GOUBT  ACT.- 

38  Vic,  cap.  11,  sec   11.    —       —       —        12 

See  Final  Juogmrnt. 
2-38  17c,  oop.  V,see.\7.—       —       —      488 

Ser  Insolvency,  3. 
3— 38  I Ifc,  cap.  ll,««c.  48.—       —       —      .317 

See  Appeal,  1. 
4—38  Vic  cap.  11,  sec.  49.    —       —       —      698 

Sve  Ai'PEAL,  2. 

8UEVEY— By  Agent.      —      —       —      —      943 

See  Insurance. 
TRESPASS -iZ«v.  Stats.  N'.S.  {Hh  Series)  cap.  23. 
Sec.  'SO—l'respass    by   Individual    Corpora- 
tors—Plea—Corporation  may  sue  its  Mem' 
bers.]  J.C  and  J -4. C,  while  Trustees  of  School 
Section    No.    16,    South     District    of    Pictou 
County,  and   N.C.,   as  their  servant,  entered 
upon  the  school  plot  belonging^  to  their  section, 
removed  the  school  bowse  from  its  foundation 
and   destroved   a  portion  of  the  stone  wall. 
Subsequently,  the  Trustees  of  said  School  Sec- 
tion brought  an  action  of  trespass  quare  elau- 
sum /regit  and  de  bonis  asportatis  af^ainst  the 
said  J.  C,  J.  A.  C,  and  iv.  C.  for  injury  done 
to  the  school  ho^se,  the  property  of  the  sec- 
tion.    The  d*'fendants  pleaded  inter  alia  justi- 
fication of  the  acts  coraplamed  of,  assertinf^ 
that  the  acts  were  legally  performed  by  them 
2 


TBEPASB— eon«{nu«d. 

in  their  capacity  of  Trnstees.  Sub.  sec.  4  of 
sec.  30,  cap.  23,  Rev.  Stats.,  N.  S.,  (4th  aeries) 
declares  thnt  the  sites  for  school  houses  shall 
be  defined  by  the  Trustees,  subject  to  the  sanc- 
tion of  the  three  nearestCommissioners  residing 
out  of  the  section.  Im  this  case  the  sanction 
of  the  three  nearest  Commissioners  was  not 
obtained.  Held, — On  appeal,  that  under  cap.  23 
Rev.  Stau,Ar.^\,  (4th  series),  J.C,  J.  A.O,,  and 
N.C.  were  not  authorized  to  remove  the  school 
house  from  its  site  in  the  manner  mentioned. 
That  defendants  having  subsequentiv  abused 
their  right  to  enter  upon  the  lands  of  the  cor- 
poration by  an  overt  act  of  spoliation,  the 
plaintiffs,  who  are  a  corporate  oody  and  are 
identical  with  the  corporation  which  existed 
at  the  time  of  the  trespass,  can  maintain  tres- 
pass against  'the  defendants  for  the  injury 
done  to  the  corporate  property.  That  when 
an  action  is  brought  in  the  name  of  a  corpora- 
tion without  due  authority,  it  is  not  sufficient 
for  the  defendants  to  pl^aa  that  the  plaintiffs 
did  not  legally  constitute  the  corporation,  but 
in  such  a  case  defendants  ought  to  apply  to 
the  summary  jurisdiction  of  the  Court  to  stay 
proceedings.  Pictou  School  Trustbbs  v. 
Camerov       —       —       —       —       —     690 

2 Right  of  action   for     —  —     676 

See  NuiSANCi. 

3 Action  for  Assault  against'  Speaker  and 

MembeiB    —    —      —      —       —      —     160 

See  Nova  Scotia,  1. 

VALUABLE  SEGUBITT        —       —      —     849 

See  Larceny. 

WTLL—Cfonstruction^IUmoteneas—Bttate  tail— 
Heir-at-Ijaw  ]  I*  F.,  sen.,  proprietor  of  180 
acres  of  Lot  13. 10th  Concession  of  the  Township 
of  Dr^immond,  Lanark  Co.,  bv  a  will,  dated  3ra 
December,  .846,  devised  as  follows :  **It  pleased 
the  Lord  to  give  me  two  sons  equallv  dear  to  my 
heart ;  to  give  them  equal  justice,  I  leave  ail  my 
land  to  the  first  great  grandson  descending  from 
them  by  lawful  ordinary  generation  in  the  mas- 
culine line,  to  him  I  bequeath  it,  and  to  him  I 
will  that  it  pass  free  of  anv  encumbrance,  ex- 
cept the  burying  ground  and  the  quarter  of  acre 
for  a  place  of  worship.  To  fJunean  Ferguson, 
m^  84>n,  I  bequeath  my  family  Bible,  and  five 
shillings  over  and  above  what  I  have  done  for 
him  •  •  •  To  Peter  Ferguson,  my  son,  I 
bequeath  my  implements  belonging  to  my  farm, 
and  to  occupy  the  farm  and  answer  State  dues 
and  public  burdens  himself,  and  the  lawful 
male  offspring  of  his  body  until  the  proper  heir 
are  come  of  age  to  take  possession,  but  Peter 
himself  and  all  are  restricted  and  prohibited 
from  giving  any  wood  or  timber  whatsoever 
kind  away  off  the  land,  or  bringing  any  other 
family  on  to  it  but  his  own.  But  ifhe  leaves  a 
situation  so  advantageous,  and  cannot  maintain 
himself  upon  it  •  •  •  I  appoint  Peter  Me- 
Vicjr,  my  grandson,  to  take  charge  of  the 
whole  place— farm,  and  all  that  pertains  to  it — 
and  occupy  the  same  for  his  own  benefit  and 
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WILL— oonfinucd. 

adTaotage,  according  to  the  forementioned  re- 
8irictioQ8  and  conditioosj  until  the  heir  be  of 
lawful  age  aa  aforesaid.''     The  testator  died  in 
1849,  leaving  two  sons,  D.  and  P.,  iun..  and 
three  daughters  and  one  grandson,  P.  meV., 
being  a  son  of  a  daughter.     When  the  testator 
died,  the  property  was  subject  to  a  lease,  which 
expired  in  1857.      P.  F.,    jun.,  after  haying 
|(one  into  occupation,  in  tnat  year  conveyed  his 
interest  to  P.  McV.  and  left  the  place.    Sub- 
se^uently,    the  Appellant,  son  of  />./*,  and 
beir-at-law  of  P./^,  senr.,  took  a  conveyance 
from  P.  MeV,.  and  thereupon  the  Respondent, 
heir-at-law  of  P.F.^  junr  ,  brought  an  action 
in  ejectment,  claiming  that  under  the  will  his 
father  took  an  estate  tail  which  descended  to 
him.    The  Court  of  Queen's  Bench  gave  judg- 
ment in  favour  of  the  heir-at-law,  which  judg- 
ment was  reversed  by  the  Court  of  Appeal  for 
Ontario,    Held^-^On.  appeal,  that  the  devise 
by  the  testator   to   his  first  great  grandson 
being  void  for  remoteness,  and  there  being  no 
intention  to  give  to  P./*.,  junr.,  any  estate  or 
interest  independent  of,  or  unconnected  with, 
the  devise  to  the  great  grandson,  there  was  no 
valid  disposition  to  disinherit  the  heir-at-law, 
and  therefore  the  Plaintiff  was  not  entitled  to 
recover.    {Strong ^  J.,  Dissenting  )  Per  Bitehie, 
J. — Where  the  rule  of  law,  independent  of  ana 
paramount  to  the  testator's  intentions,  defeats 
the  devise  the  proper  coarse  is  to  let  the  pro- 
perty go  as  the  law  directs  in  cafes  of  intes- 
tacy.      -       -      FiBOUsoK  0.  Fbbodboh.    497 

2 ^eetment—SttUute  of  JAmitaHona—Aeeept- 

avoe  of  deed  by  perton  in  posaeMsion—*  Any 
isaue  of  hisbody  iaw/nlly  begotten  or  children 
of  $ueh  iuue  turviving   him."]     Id     18 JO, 

Jamei  Oray  took  possession  of  East   half   of 

Lot  No.  1.%  in  1st  Concession  of  East  Haw- 

keabury.    He  resided  on  the  west  half  of  said 

lot  with  his  sons,  and  occasionally  assisted 

in  working  the  whole  lot,  until  his  death,  which 

occurred  in  1867.    In  1847-8,  while  his  son  Adam 


Wnir- eonMnued. 

was  working  the  east  half,  and  in  possession, 
Jamea  Gray  devised  it  to  him  by  will,  and  the 
land    was    known    as     *'  Our    A  iamUy     In 
1857,    Jamea    Oray   made    a    second  will,   in 
which  he   said :    '*  I  give  and  devise  to   my 
son   John   Orat/f  his  heirs  and  assigns,   kc^ 
to    have   and    to    hold    the    premises    above 
described  to  the  said  John  Gray,  bis  heirs  and 
assigns  forever.    But  if  my  said  son  John  should 
die  without  leaving  any  issue  of  his  body  law- 
fulljr  begotten,  or  the  children  of  such  issue 
surviving  him,  then  in  such  case  1   will   and 
devise  the  said,  kc  ,  to  my  son    Thomaa  Gra^^ 
his  heirs  and  assigns,  to  have  and  to  bold  the 
same  at  the   death  of  the   said  John    Gray," 
After   the    father's    death  Aiam  remained  in 
possession,  and  in  1862  he  accepted  a  convey- 
ance  with  full  covenants  for  title  from  John. 
On  15th  September,  1868,  Aiam  conveyed  to 
A.  McC.f  one  of  the  respondejnts,  and  li.j  the 
other  respondent,  claimed  title  under  A,  McC, 
as  landlord.     In  1874,  John  died  without  leav- 
ing any  lawful  issue,  and  on  the  5th  May,  1875, 
Thomaa  (appellant)  brought  ejectment  against 
respondents,  but  neither  at  the  trial    nor  io 
term  was  any  qiiestion  raised  as  to  the  effect  of 
Johfi*   deed.     Held^ — That   Jamea  Gray,    the 
father,  at  the  time  of  his  denth  had  acquired 
a  title   to   the    lot  by  length    of  possession. 
That,  under  the  will,  John  Gray  look  an  estate 
in    fee,    with   an    executory    devise    over  to 
Thomaa  Gray,  in  the  event  that  happened  of 
John  Gray  dying  without  leaving  lawful  issue. 
2.  That  Adam,   having  recognised,     in   1863, 
JohCa  interest  in  the  land  by  purchasing  from 
him,  by  deed  of  bargain  and  sale,  a  limited  and 
contingent  estate,  its  efifect  was   to   stop  the 
running  of  the  Statute,  and  the  Reapondf-nts 
cannot  set  \ip  Ad*tm*a  possession   onaer  John 
to  defeat  the  contingent  estate.     3   Thai  the 
Court  of  Appeal  could  not  refuse  to  entertain 
the  question  as  to  the  effect  of  John' a  deed, 
although  not  raised  at  the  trial  nor  in  term. 

GRAT  V,   RlCHFOBO     —     —  —  —      431 
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